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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of-Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 330 
RIN 3206—AI28 


Federal Employment Priority 
Consideration Program for Displaced 
Employees of the District of Columbia 
Department of Corrections 


AGENCY: Office of Personnel 
Management. 


ACTION: Interim regulations with request 
for comments. 


SUMMARY: The Office of Personnel 
Management (OPM) is issuing interim 
regulations to implement a provision of 
recent law which requires the 
establishment of a priority consideration 
program to facilitate employment 
placement in Federal positions (other 
than Federal Bureau of Prisons 
positions) for employees of the District 
of Columbia Department of Corrections 
who are scheduled to be separated from 
service as a result of the closure of 
certain prison facilities. A separate 
priority consideration program for 
placement of displaced Department of 
Corrections employees in Federal 
Bureau of Prisons positions is being 
established by the Department of 
Justice. 

DATES: This interim regulation is 
effective August 4, 1998. Written 
comments will be considered if received 
no later than October 5, 1998. 
ADDRESSES: Send or deliver written 
comments to Mary Lou Lindholm, 
Associate Director for Employment, 
Office of Personnel Management, Suite 
6500, 1900 E Street NW., Washington, 
D.C. 20415-9000. 

FOR FURTHER INFORMATION CONTACT: Tim 
Firlie, Ed McHugh, or C.C. Christakos, 
202-606-0960, FAX 202-606-2329. 
SUPPLEMENTARY INFORMATION: The 
National Capital Revitalization and Self- 


Government Improvement Act (part of 
the Balanced Budget Act of 1997, Sec. 
11203, Pub. L. 105-33, 111 Stat. 738, 
enacted August 5, 1997) provides that 
the Lorton Correctional Complex shall 
be closed and the sentenced felony 
population residing at the Lorton 
Correctional Complex shall be 
transferred to a penal or correctional 
facility operated or contracted for by the 
Federal Bureau of Prisons (BOP) by 
December 31, 2001. As part of this law, 
section 11203 establishes a Priority 
Consideration Program for employees of 
the District of Columbia (D.C.) 
Department of Corrections (DOC) who 
are scheduled to be displaced as a result 
of this closure. The law provides for two 
Priority Consideration Programs—one 
for vacant BOP law enforcement 
positions for employees who meet the 
qualification and suitability 
requirements for the position; and the 
other, for vacancies in any Federal 
agencies outside the BOP, if the DC DOC 
employee does not meet the 
qualification and suitability 


requirements for a BOP law enforcement 


position. These regulations cover the 
portion of the Priority Consideration 
Program dealing with jobs in other 
Federal agencies. Under this subpart, 
present and former DOC employees in 
receipt of a RIF separation notice, issued 
after August 5, 1997, who have not been 
appointed to a Bureau of Prisons 
position after that date, will receive 
priority consideration for vacant 
competitive service positions in Federal 
Executive Branch agencies when they 
apply and are determined to be well 
qualified. Priority consideration will be 
accorded to eligible Department of 
Corrections employees on a similar 
basis as that accorded to federal 
employees displaced by reduction in 
force under 5 CFR 330, subpart G— 
Interagency Career Transition 
Assistance Plan for Displaced 
Employees. By law, this priority 
consideration program will terminate 1 
year after the closing of the correctional 
complex. 


Waiver of Notice of Proposed 
Rulemaking and Delay in Effective Date 


Pursuant to 5 U.S.C. 553 (b)(3)(B), I 
find that good cause exists for waiving 
the general notice of proposed 
rulemaking because it would be 
contrary to the public interest to delay 
access to benefits provided by law. Also, 


pursuant to 5 U.S.C. 553(d)(3), I find 
that good cause exists to waive the delay 


- in the effective date and make this 


amendment effective in less than 30 
days. The delay in the effective date is 
being waived to give effect to the 
benefits extended by the amended 
provisions at the earliest practicable 
date. 


Regulatory Flexibility Act 


I certify that this regulation will not 
have a significant economic impact on 
a substantial number of small entities 
because it pertains only to Federal 
agencies. 

Executive Order 12866, Regulatory 
Review 


This rule has been reviewed by the 
Office of Management and Budget in 
accordance with Executive Order 12866. 7 


List of Subjects in 5 CFR Part 330 


‘Armed forces reserves, Government 
employees. 


U.S. Office of Personnel Management. 


Janice R. Lachance, 


Director. 


Accordingly, OPM is amending part 
330 of title 5, Code of Federal 
Regulations, as follows: 


PART 330—RECRUITMENT, 
SELECTION, AND PLACEMENT 
(GENERAL) 


1. The authority citation for part 330 
is revised to read as follows: 


Authority: 5 U.S.C. 1302, 3301, 3302; E.O. 
10577, 3 CFR 1954-58 Comp., p. 218; 
§ 330.102 also issued under 5 U.S.C. 3327; 
subpart B also issued under 5 U.S.C. 3315 
and 8151; § 330.401 also issued under 5 
U.S.C. 3310; subpart I also issued under sec. 
4432 of Pub. Law 102-484; subpart K also 
issued under sec. 11203 of Pub. Law 105-33. 


2. Subpart K of part 330 is added to 
read as follows: 


Subpart K—Federal Employment Priority 
Consideration Program for Displaced 
Employees of the District of Columbia 
Department of Corrections 

Sec. 
330.1101 
330.1102 
330.1103 
330.1104 
330.1105 


Purpose. 
Duration. 
Definitions. 
Eligibility. 
Selection. 
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330.1106 Appointment of certain present 
and former employees of the District of 
Columbia Department of Corrections to 

. vacancies in other Federal agencie 


Subpart K—Federal Employment 
Priority Consideration Program for 
Displaced Employees of the District of 
Columbia Department of Corrections 


§ 330.1101 Purpose. 

A displaced employee of the District 
of Columbia (DC) Department of 
Corrections (DOC) who is separated 
from his/her position as a result of the 
closure of the Lorton Correctional 
Complex, and who does not meet the 
qualifications and suitability 
requirements for Federal Bureau of 
Prisons law enforcement positions, is 
entitled to priority consideration for 
other Federal vacancies when he/she 
applies and is determined to be well- 
qualified. 


§ 330.1102 Duration. 

This program shall terminate one year 
after the closing of the Lorton 
Correctional Complex or December 31, 
2002, whichever is later. 


§ 330.1103 Definitions. 

For purposes of this subpart: 

(a) Displaced employee means a 
current or former employee of the 
District of Columbia Department of 
Corrections who has received a specific 
reduction in force (RIF) separation 
notice as a result of the closure of the 
Lorton Correctional Complex. 

(b) Does not meet the qualifications 
and suitability requirements for Bureau 
of Prisons law enforcement positions 
means a DC DOC employee who has not 
been appointed to a Federal Bureau of 
Prisons law enforcement position. 

(c) Non-Bureau of Prisons positions in 
the Federal Government means any 
competitive service positions (other 
than positions covered by the Federal 
Bureau of Prisons Priority Consideration 


Program). 

(D Priority consideration means a 
displaced DC DOC employee eligible 
under this subpart who applies for a 
vacancy and is determined to be well- 
qualified is accorded similar priority 
and order of selection as an eligible 
current or former displaced Federal 
employee under 5 CFR 330, subpart G— 
Interagency Career Transition 
Assistance Plan for Displaced 
Employees. In addition, DC DOC 
employees are eligible for this priority 
consideration without regard to any 
geographical restrictions. 

(e) Well-qualified employee means an 
eligible employee who possesses the 
knowledge, skills, and abilities which 
clearly exceed the minimum 


qualification requirements for the 
position. A well-qualified employee will 
not necessarily meet the agency’s 
definition of “highly or best qualified,” 
when evaluated against other candidates 
who apply for a particular vacancy, but 
must satisfy the following criteria, as 
determined and consistently applied by 
the agency. 

(1) Meets the basic qualification 
standards and eligibility requirements 


for the position, including any medical 


qualifications, suitability, citizenship, 
and minimum educational and 
experience requirements; 

(2) Satisfies one of the following 
qualifications requirements: 

(i) Meets all selective factors where 
applicable. Meets appropriate quality 
rating factor levels as determined by the 
agency. Selective and quality ranking 
factors cannot be so restrictive that they 
run counter to the goal of placing 
displaced employees. In the absence of 
selective and quality ranking factors, 
selecting officials will document the 
job-related reason(s) the eligible 
employee is or is not considered to be 
well qualified; or ; 

(ii) Is rated by the agency to be above 
minimally qualified in accordance with 
the agency’s specific rating and ranking 
process. Generally, this means that the 
individual may or may not meet the 
agency’s test for “highly qualified,” but 
would in fact, exceed the minimum 
qualifications for the position; 

(3) Is physically qualified, with 
reasonable accommodation where 
appropriate, to perform the essential 
duties of the position; 

(4) Meets any special qualifying 
condition(s) that OPM has approved for 
the position; and 

(5) Is able to satisfactorily perform the 
duties of the position upon entry. 


§ 330.1104 Eligibility. 

(a) To be eligible for priority 
consideration, an employee of the DC 
DOC must: 

(1) Be in receipt of a RIF separation 
notice from the DC Department of 
Corrections in connection with the 
closure of the Lorton Correctional 
Complex. 

(2) Have not been appointed to a 
Federal Bureau of Prisons law ~ 
enforcement position. 

(3) Apply for a vacancy within the 
time frames established by the agency; 
(4) Be determined by the agency as 
well-qualified for the specific vacancy. 

(b) Eligibility for priority 
consideration begins: on the date the DC 
DOC employee receives or is issued a 
specific RIF separation notice by the DC 
DOC 


(c) Eligibility expires: 


(1) One year after the closing of the 
Lorton Correctional Complex; 

(2) When the DC DOC employee is no 
longer being separated by RIF; 

(3) When the DC DOC employee 
receives a career, career-conditional, or 
excepted appointment without time 
limit in any Federal agency at any grade 
level; 

(4) When the DC DOC employee 
voluntarily separates by resignation or 
retirement prior to the RIF effective 
date; or 

(5) When the DC DOC employee is 
separated involuntarily other than by 
RIF prior to the RIF effective date. 


§ 330.1105 Selection. 

If two or more individuals apply for 
a vacancy and are determined to be 
well-qualified, and meet the eligibility 
requirements under § 330.704(a) or 
§ 330.1104(a), the agency would have 
the discretion of selecting any of these 
eligible employees. 


§ 330.1106 Appointment of certain present 
and former employees of the District of 
Columbia Department of Corrections to 
vacancies in other Federal agencies. 

(a) Appointments made under this 
section are excepted appointments to 
positions in the competitive service. 

(b) Eligibility for appointment under 
this subpart expires 1 year after the 
closing of the Lorton Correctional 
Complex or December 31, 2002, 
whichever is later. 


{FR Doc. 98—20779 Filed 8—3-98; 8:45 am] 
BILLING CODE 6325-01-P 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health inspection 
Service 


7 CFR Part 301 
[Docket No. 97-073-6] 


Oriental Fruit Fly; Removal of 
Quarantined Areas 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


’ ACTION: Affirmation of interim rules as 


final rule. 


SUMMARY: We are adopting as a final 
rule, without change, two interim rules 
that amended the Oriental fruit fly 
regulations by removing the quarantine 
on portions of Los Angeles County, CA, 
and by removing the restrictions on the 
interstate movement of regulated 
articles from those areas. The interim 
rules were necessary to relieve 
restrictions that are no longer needed to 
prevent the spread of the Oriental fruit 
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fly into noninfested areas of the United 
States. We have determined that the 
Oriental fruit fly has been eradicated 
from the portions of Los Angeles 
County, CA, and that the quarantine and 
restrictions are no longer necessary. 
Therefore, as a result of the interim 
rules, there are no longer any areas in 
the continental United States 
quarantined for Oriental fruit fly. 
EFFECTIVE DATE: Affirmation effective 
August 4, 1998. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Michael B. Stefan, Operations Officer, 
Domestic and Emergency Programs, 
PPQ, APHIS, 4700 River Road Unit 134, 
Riverdale, MD 20737-1236, (301) 734— 
8247; or e-mail: 
michael.b.stefan@usda.gov. 
SUPPLEMENTARY INFORMATION: 


Background 


We recently published two interim 
rules amending the Oriental fruit fly 
quarantine and regulations. In the first 
interim rule, effective February 18, 
1998, and published in the Federal 
Register on February 23, 1998 (63 FR 
8835-8836, Docket No. 97-073—4), we 
amended the Oriental fruit fly 
regulations by removing the quarantine 
on a portion of Los Angeles County, CA, 
and by removing the restrictions on the 
interstate movement of regulated 
articles from that area. In the second 
interim rule, effective April 1, 1998, and 
published in the Federal Register on 


- April 7, 1998 (63 FR 16877-16878, 


Docket No. 97-073-5), we amended the 
Oriental fruit fly regulations by 
removing the quarantine on the 
remaining portion of Los Angeles 
County, CA, and by removing the 
restrictions on the interstate movement 
of regulated articles from that area. As 
a result of the interim rules, there are no 
longer any areas in the continental 
United States quarantined for Oriental 
fruit fly. 

These actions were necessary to 
relieve restrictions that are no longer 
needed to prevent the spread of the 
Oriental fruit fly into noninfested areas 
of the United States. 

Comments on the first interim rule 
(Docket No. 97-073—4) were required to 
be received on or before April 24, 1998. 
Comments on the second interim rule 
(Docket No. 97-073-—5) were required to 
be received on or before June 8, 1998. 
We did not receive any comments on 
either interim rule. The facts presented 
in the interim rules still provide a basis 
for the rules. 

This action also affirms the 
information contained in the interim 
rules concerning Executive Order 12866 
and the Regulatory Flexibility Act, 


Executive Orders 12372 and 12988, and 
the Paperwork Reduction Act. 

Further, for this action, the Office of 
Management and Budget has waived the 
review process required by Executive 
Order 12866. 


List of Subjects in 7 CFR Part 301 


Agricultural commodities, 
Incorporation by reference, Plant 
diseases and pests, Quarantine, 
Reporting and recordkeeping 
requirements, Transportation. 


PART 301—DOMESTIC QUARANTINE 
NOTICES 


Accordingly, we are adopting as a 
final rule, without change, two interim 
rules that amended 7 CFR part 301 and 
that were published at 63 FR 8835-8836 
on February 23, 1998, and 63 FR 16877— 
16878 on April 7, 1998. 


Authority: 7 U.S.C. 147a, 150bb, 150dd, 
150ee, 150ff, 161, 162, and 164-167; 7 CFR 


2.22, 2.80, and 371.2(c). 


Done in Washington, DC, this 29th day of 
July 1998. 


Craig A. Reed, 


Administrator, Animal and Plant Health 
Inspection Service. 


[FR Doc. 98—20792 Filed 8—3—98; 8:45 am] 
BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 


Animal and Piant Health Inspection 
Service 

7 CFR Part 301 

[Docket No. 97-102-3] 


Mediterranean Fruit Fly; Removal of 
Quarantined Area 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Affirmation of interim rule as 
final rule. 


SUMMARY: We are adopting as a final 
rule, without change, an interim rule 
that amended the Mediterranean fruit 
fly regulations by removing the 


-quarantined area in Los Angeles County, 


CA, from the list of quarantined areas. 
We have determined that the 
Mediterranean fruit fly has been 
eradicated from this area and that 
restrictions on the interstate movement 
of regulated articles from this area are 
no longer necessary. As a result of the 
interim rule, there are no longer any 
areas in California quarantined because 
of the Mediterranean fruit fly. 
EFFECTIVE DATE: The interim rule was 
effective on April 16, 1998. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Michael B. Stefan, Operations Officer, 


Domestic and Emergency Programs, 
PPQ, APHIS, 4700 River Road Unit 134, 
Riverdale, MD 20737-1236, (301) 734— 
8247; or e-mail: 


_ michael.b.stefan@usda.gov. 


SUPPLEMENTARY INFORMATION: 
Background 


In an interim rule effective April 16, 
1998, and published in the Federal 
Register on April 21, 1998 (63 FR 
19651-19652, Docket No. 97-102-—2), we 
amended the Mediterranean fruit fly 
regulations (contained in 7 CFR 301.78 
through 301.78-10) by removing the 
quarantined area in Los Angeles County, 
CA, from the list of quarantined areas in 
§ 301.78—3(c). That action relieved 
unnecessary restrictions on the 
interstate movement of regulated 
articles from the quarantined area. Also, 
as a result of that action, there are no 
longer any areas in California 
quarantined because of the 
Mediterranean fruit fly. 

Comments on the interim rule were 
required to be received on or before June 
22, 1998. We did not receive any 
comments. The facts presented in the 
interim rule still provide a basis for the 
rule. 

This action also affirms the 
information contained in the interim 
rule concerning Executive Order 12866 
and the Regulatory Flexibility Act, 
Executive Orders 12372 and 12988, and 
the Paperwork Reduction Act. 

Further, for this action, the Office of 
Management and Budget has waived the. 


review process required by Executive 
Order 12866. 


List of Subjects in 7 CFR Part 301 


Agricultural commodities, 
Incorporation by reference, Plant 
diseases and pests, Quarantine, 
Reporting and recordkeeping 
requirements, Transportation. 


PART 301—DOMESTIC QUARANTINE 
NOTICES 


Accordingly, we are adopting as a 
final rule, without change, the interim 
rule that amended 7 CFR part 301 and 
that was published at 63 FR 19651- 
19652 on April 21, 1998. 

Authority: 7 U.S.C. 147a, 150bb, 150dd, 


150ee, 150ff, 161, 162, and 164-167; 7 CFR 
2.22, 2.80, and 371.2(c). 


Done in Washington, DC, this 29th day of 
July 1998. 


Craig A. Reed, 

Administrator, Animal and Plant Health 
Inspection Service. 

{FR Doc. 98—20793 Filed 8—3—98; 8:45 am] 
BILLING CODE 3410-34-P 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 920 
[Docket No. FV98-920-2 FR] 
Kiwifruit Grown in California; 


Temporary Suspension of an 
inspection Requirement 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This rule temporarily 
suspends an inspection requirement for 
kiwifruit covered under the California 
kiwifruit marketing order. The 
marketing order regulates the handling 
of kiwifruit grown in California, and is 
administered locally by the Kiwifruit 
Administrative Committee (Committee). 
Prior to this suspension, certification of 
any kiwifruit which was inspected and 
certified as meeting grade, size, quality, 
or maturity requirements in effect under 
the marketing order was valid until 
December 31 of the current fiscal year 
or 21 days from the date of inspection, 
whichever was later. This rule enables 
handlers to ship kiwifruit without the 
necessity for reinspection and 
recertification and the costs associated 
with such requirements. This temporary 
suspension was unanimously 
recommended by the Committee and is 
expected to reduce handler costs and to 
increase grower returns, while 
continuing to provide consumers with 
the same high quality fruit as was 
available under previous requirements. 
EFFECTIVE DATE: September 1, 1998 
through July 31, 1999. 

FOR FURTHER INFORMATION CONTACT: Rose 
Aguayo, Marketing Specialist, California 
Marketing Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 2202 
Monterey Street, suite 102B, Fresno, 
California 93721; telephone: (209) 487—~ 
5901, Fax: (209) 487-5906; or George 
Kelhart, Technical Advisor, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, room 
2525-S, P.O. Box 96456, Washington, 
DC 20090-6456; telephone: (202) 720- 
2491, Fax: (202) 205-6632. Small 
businesses may request information on 
compliance with this regulation by 
contacting Jay Guerber, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, room 
2525-S, P.O. Box 96456, Washington, 
DC 20090-6456; telephone: (202) 720- 
2491, Fax: (202) 205-6632. 
SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing Order 


No. 920 (7 CFR part-920), as amended, 
regulating the handling of kiwifruit 
grown in California, hereinafter referred 
to as the “order.” The order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the “Act.” 

The Department of Agriculture 
(Department) is issuing this rule in 
conformance with Executive Order 
12866. 

This final rule has been reviewed 
under Executive Order 12988, Civil 
Justice Reform. This rule is not intended 
to have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 


_ handler subject to an order may file 


with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and request a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 


‘district court of the United States in any 


district in which the handler is an 

inhabitant, or has his or her principal 

place of business, has jurisdiction to 

review the Secretary’s ruling on the. 

petition, provided an action is filed not 

later than 20 days after the date of the 
of the ruling. 

This final rule temporarily suspends 
an inspection requirement for kiwifruit 
covered under the California kiwifruit 
marketing order. This rule temporarily 
suspends the current limitation of the 
inspection certificate validation period 
and enables handlers to ship kiwifruit 
without the necessity for reinspection 
and recertification. The rule will be in 
effect during the 1998-99 fiscal year. 

Section 920.55 of the order requires 
that prior to handling any variety of 
California kiwifruit, such kiwifruit shall 
be inspected by the Federal or Federal- 
State Inspection Service (inspection 
service) and certified as meeting the 
applicable grade, size, quality, or 
maturity requirements in effect pursuant 
to §920.52 or § 920.53. Section 920.55 
also provides authority for the 
establishment, through the order’s 
administrative rules and regulations, of 
a period prior to shipment during which 
inspections must be performed. 

Section 920.155 of the order’s 
administrative rules and regulations 


prescribes that the certification of grade, 
size, quality, and maturity of kiwifruit 
pursuant to § 920.52 or § 920.53 during 
each fiscal year is valid until December 
31 of such year or 21 days.from the date 
of inspection, whichever is later. Any 
inspected kiwifruit to be shipped after 
the certification period lapses must be 
reinspected and recertified before 
shipping. 

At its meeting on February 11, 1998, 
the Committee unanimously 
recommended suspending § 920.155 for. 
the 1998-99 fiscal year. The Committee 
made this recommendation in an effort 
to reduce the additional costs of 
reinspection. In recent years, after 
cultural and post-harvest expenses have 
been paid, many kiwifruit growers have 
lost money or merely recovered their 
production costs with little or no profit. 
Because storage and handling 
operations have improved in the 
industry, and as a result of a fruit 
ripening program being utilized by the 
industry, the Committee believes it may 
no longer be necessary to have fruit 
reinspected to provide consumers with 
a high quality product. The 
recommended suspension is for a one- 
year period so the effects can be 
evaluated. The Committee further 
recommended that this suspension be in 
effect no later than September 1, 1998, 
to enable handlers to make operational 
decisions in time for the 1998 harvest 
and shipping season. 

When the order was promulgated, 
authority was included to limit the 
length of time inspection certificates 
would be valid. This authority was 
provided because the condition of 
kiwifruit can change while it is held in 
cold storage. 

The industry has estimated that 
approximately 30 percent of the 
inspected kiwifruit is subject to 
reinspection each year at a cost of 
approximately $0.03 per tray equivalent 
(a tray equivalent being 7 pounds of © 
kiwifruit), and that a minimal amount, 
approximately 1 percent, of reinspected 
fruit fails to meet order requirements. 

As the inspection service has not yet 
established the 1998-99 reinspection 
rates, the total costs for the industry are 
based on the past season’s rates. These 
annual costs were estimated to be 
approximately $50,000 for the 1998-99 
season. 

By suspending the reinspection 
requirement, handlers will be able to 
reduce handling costs by conducting 
their own reinspection of fruit before 
shipment, when necessary. The 
Committee believes that consumers will 
continue to receive the same high 
quality fruit as was available when 
reinspection was conducted by the 
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inspection service. Handlers have 
continually upgraded their cold storage 
and handling operations, resulting in 
fewer fruit condition problems. In 
recent seasons, improved storage 
facilities have resulted in fewer storage- 
related condition problems, such as 
black sooty mold. In addition, 
processing and packing equipment 
utilized by handlers has improved in 
recent years, resulting in less damage to 
fruit in the handling process, thus 
resulting in fewer condition problems. 
Finally, the industry’s ripening program 
has resulted in earlier seasonal 
shipments and a decreased amount of 
inspected fruit remaining in cold storage 
beyond the maximum time for which an 
inspection certificate is valid. 

e Committee believes that 
eliminating the reinspection 
requirement will not have a negative 
impact on any aspect of the industry; 
however, it wishes to approach this 
issue with caution. Thus, the Committee 
recommended temporarily suspending 
§ 920.155 for the 1998-99 fiscal year as 
a “pilot test,” so it can evaluate the 
results after the season. The Committee 
expects this action to reduce handler 
costs by $50,000, resulting in increased 
grower returns, while continuing to 
provide consumers with the same high 
quality fruit as provided under previous 
requirements. 

ursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
final regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 60 handlers 
of California kiwifruit subject to 
regulation under the marketing order 
and approximately 450 producers in the 
production area. Small agricultural 
producers are defined by the Small 
Business Administration (13 CFR 
121.601) as those whose annual receipts 
are less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $5,000,000. One of the 60 handlers 
subject to regulation has annual 
kiwifruit receipts of at least $5,000,000. 
This figure excludes receipts from any 


other sources. The remaining 59 
handlers have annual receipts less than 
$5,000,000, excluding receipts from 
other sources. In addition, 10 of the 450 
producers subject to regulation have . 
annual sales of at least $500,000, 
excluding receipts from any other 
sources. The remaining 440 producers 
have annual sales less than $500,000, 
excluding receipts from any other 
sources. Therefore, a majority of 
handlers and producers are classified as 
small entities. 

This final rule temporarily suspends 
an inspection requirement for kiwifruit 
covered under the California kiwifruit 
marketing order. This rule temporarily 
suspends the current limitation of the 
inspection certificate validation period 
and enables handlers to ship kiwifruit 
without the necessity for reinspection 
and recertification. The rule will be in 
effect during the 1998-99 fiscal year. 

Section 920.55 of the order requires 
that prior to handling any variety of 
California kiwifruit, such kiwifruit shall 
be inspected by the Inspection Service 
and certified as meeting the applicable 
grade, size, quality, or maturity 
requirements in effect pursuant to 
§ 920.52 or § 920.53. Section 920.55 also 
provides authority for the 
establishment, through the order’s 
administrative rules and regulations, of 
a period prior to shipment during which 
inspections must be performed. 

Section 920.155 of the order’s 
administrative rules and regulations 
prescribes that the certification of grade, 
size, quality, and maturity of kiwifruit 
pursuant to § 920.52 or § 920.53 during 
each fiscal year is valid until December 
31 of such year or 21 days from the date 
of inspection, whichever is later. Any 
inspected kiwifruit to be shipped after 
the certification period lapses must be 
reinspected and recertified before 
shipping. 

At its meeting on February 11, 1998, 
the Committee unanimously 
recommended suspending § 920.155 for 
the 1998-99 fiscal year. The Committee 
made this recommendation in an effort 
to reduce the additional costs of 
reinspection. In recent years, after 
cultural and post-harvest expenses have 
been paid, many kiwifruit growers have 
lost money or merely recovered their ~ 
production costs with little or no profit. 
Because storage and handling 
operations have improved in the 
industry, and as a result of a fruit 
ripening program being utilized by the 
industry, the Committee believes it may 
no longer be necessary to have fruit 
reinspected to provide consumers with 
a high quality product. The 
recommended suspension is for a one- 
year period so the effects can be 


evaluated. The Committee further 
recommended that this suspension be in 
effect no later than September 1, 1998, 
to enable handlers to make operational 
decisions in time for the 1998 harvest 
and shipping season. 

When the order was promulgated, 
authority was included to limit the 
length of time inspection certificates 
would be valid. This authority was 
provided because the condition of 
kiwifruit can change while it is held in 
cold storage. 

The industry has estimated that 
approximately 30 percent of the 
inspected kiwifruit is subject to 
reinspection each year at a cost of 
approximately $0.03 per tray equivalent, 
and that a minimal amount, 
approximately 1 percent, of reinspected 
fruit fails to meet order requirements. 

Although the inspection service has 
not yet established the 1998-99 
inspection rates, based on the past 
season’s rates, total reinspection costs 
for the industry are expected to be 
approximately $50,000 for the 1998-95 
fiscal year. 

Handlers will be able to reduce 
handling costs by conducting their own 
reinspection of fruit before shipment, 
when necessary. The Committee 
believes that consumers will continue to 
receive the same high quality fruit as 
was available when reinspection was 
conducted by the inspection service. 
Handlers have continually upgraded « 
their cold storage and handling 
operations, resulting in fewer fruit 
condition problems. In recent seasons, 
improved storage facilities have resulted 
in fewer storage-related condition 
problems, such as black sooty mold. In 
addition, processing and packing 
equipment utilized by handlers has 
improved in recent yeas, resulting in 
less damage to fruit in the handling 
process, thus resulting in fewer 
condition problems. Finally, the 
industry’s ripening program has 
resulted in earlier seasonal shipments 
and a decreased amount of inspected 
fruit remaining in cold storage beyond 
the maximum time for which an 
inspection certificate is valid. 

e Committee believes that 
eliminating the reinspection 
requirement will not have a negative 
impact on any aspect of the industry; 
however, it wishes to approach this 
issue with caution. Thus, the Committee 
recommended temporarily suspending 
§ 920.155 for the 1998-99 fiscal year as 
a “pilot test,” so it can evaluate the 
results after the season. The Committee 
expects this action to reduce handler - 
costs by $50,000, resulting in increased 
grower returns, while continuing to 
provide consumers with the same high 
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quality fruit as provided under previous 
requirements. 

The 1998-99 kiwifruit crop estimate 
was revised in April 1998 from 10 to 12 
million tray equivalents to 8.5 million 
tray equivalents. Based on recent 
experience, approximately 30 percent of 
the inspected kiwifruit is subject to 
reinspection. The 1998-99 reinspection 
fees have not yet been established by the 
inspection service, however, 
preliminary estimates indicate that 
these rates will be slightly higher than 
the 1997-98 rates. The 1997-98 rates 
were $0.032 per tray/volume fill/count 
fill container, $0.047 per 3 layer/master 
container, and $0.0047 per pound for 
bins. The inspection service estimates 
that reinspection costs will continue to 
be approximately $42,000 and that with 
the addition of mileage and overtime 
fees, the inspection service estimates 
that the total annual costs to the 
industry will continue to be 
approximately $50,000. Therefore, the 
suspension of the reinspection 
requirement is expected to result in an 
annual savings of $50,000 for the 1998— 
99 fiscal year. 

The Committee discussed a number of 
alternatives to this rule, including 
making inspection certificates valid to 
January 31, or modifying the 
reinspection process by requiring 
inspection for condition only, but it was 
determined that neither of these 
alternatives would reduce reinspection 
costs. The Committee also discussed the 
possibility of reducing the sample size 
from the current one-half of 1 percent; 
however, the inspection service advised 
the Committee that further reduction of 
the sample size would jeopardize the 
integrity of the inspection. 

Another alternative discussed was the 
elimination of in-line inspections 
altogether, but this was determined to _ 
be unacceptable to the industry. Use of 
in-line inspection provides handlers 
assurance that the fruit is making grade 
at the time of packing. Any problems 
that may exist can be identified 
immediately and corrected, thus 
avoiding the additional costs of 
repacking at the time of shipment. 

The Committee also considered 
increasing the use of inspection waivers 
as a means to lower costs. However, the 
Committee could not reach a consensus 
on an acceptable and equitable means to 
increase the issuance of waivers 
throughout the industry, and, thus, it 
was determined to be an unacceptable 
alternative. 


As another possibility, the Committee 
discussed alternative inspection 
methods. It was decided that they 
would not be a viable option at this 
time. 

Following discussion of these 
alternatives, the Committee concluded 
that temporarily suspending § 920.155 is 
in the best interest of the industry, as 
this suspension is expected to save as 
much as $50,000 in reinspection fees 
and to increase grower returns, while 
continuing to provide consumers with 
the same high quality fruit as provided 
under. previous reinspection 
requirements. 

This action will not impose any 
additional reporting or recordkeeping 
requirements on either small or large 
kiwifruit handlers. As with all Federal 
marketing order programs, reports and 
forms are periodically reviewed to 
reduce information requirements and 
duplication by industry and public 
sector agencies. 

As noted in the initial regulatory 
flexibility analysis, the Department has 
not identified any relevant Federal rules 
that duplicate, overlap, or conflict with 
this final rule. 

In addition, the Committee’s February 
11, 1998, meeting was widely 
publicized throughout the kiwifruit 
industry and all interested persons were 
invited to attend the meeting and 
participate in Committee deliberations 
on all issues. Like all Committee 
meetings, the February 11, 1998, 
meeting was a public meeting and all 
entities, both large and small, were able 
to express views on this issue. The 
Committee itself is composed of 12 
members. Two of these members are 
handlers and producers, nine are 
producers only, and one is a public 
member. The majority of the Committee 
members are small entities. In addition, 
a survey on the options of eliminating 
or keeping the reinspection requirement 
was mailed to all growers and handlers 
of California kiwifruit. Of the 485 
surveys mailed, 159 were returned to 
the Committee by the deadline of 
February 6, 1998, for a response rate of 
33 percent. Growers accounted for 77 
percent of the total surveys returned by 
the deadline, and of those, 67 percent 
were in favor of eliminating 
reinspection. Finally, interested persons 
were invited to submit information on 
the regulatory and informational 
impacts of this action on small 
businesses. 

A proposed rule concerning this 
action was published in the Federal 


Register on June 5, 1998 (63 FR 30655). 
Copies of the rule were also mailed or 
sent via facsimile to all Committee 
members and kiwifruit handlers. 
Finally, the rule was made available 
through the Internet by the Office of the 
Federal Register. 


A 30-day comment period was 
provided to allow interested persons to 
respond to the proposal. No comments 
were received. 

After consideration of all relevant 
matter presented, including the 
information and recommendation 
submitted by the Committee and other 
available information, it is hereby found 
that the provisions of the regulation, as 
hereinafter set forth, should be 
suspended to effectuate the declared 
policy of the Act. 

It is further found that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because handlers need this 
action in place by September 1 to 
provide sufficient time to plan for the 
upcoming marketing season. Harvest is 
expected to begin the end of September 
or early October and handlers want to 
take advantage of the relaxation as soon 
as possible. Further, handlers are aware 
of this rule, which was recommended at 
a public meeting. Also, a 30-day 
comment period was provided for in the 
proposed rule and no comments were 
received. 


List of Subjects in 7 CFR Part 920 


Kiwifruit, Marketing agreements, 
Reporting and recordkeeping 


‘requirements. 


For the reasons set forth in the 
preamble, 7 CFR part 920 is amended as 
follows: 


PART 920—KIWIFRUIT GROWN IN 
CALIFORNIA 


1. The authority citation for 7 CFR 
part 920 continues to read as follows: 


Authority: 7 U.S.C. 601-674. 


§920.155 [Suspended] 

2. In part 920, § 920.155 is suspended 
in its entirety effective September 1, 
1998, through July 31, 1999. 

Dated: July 29, 1998. 

Robert C. Keeney, 

Deputy Administrator, Fruit and Vegetable 
Programs. ° 

[FR Doc. 98—20791 Filed 8-3-98; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 97-NM-148—-AD; Amendment 
39-10688; AD 98-16-12] 


RIN 2120—-AA64 
Airworthiness Directives; Airbus Model 
A320 and A321 Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Airbus Model 
A320 and A321 series airplanes, that 
requires replacement of the fuel pump 
strainers with improved strainers. This 
amendment is prompted by issuance of 
mandatory continuing airworthiness 
information by a foreign civil 
airworthiness authority. The actions 
specified by this AD are intended to 
prevent blockage of fuel by the buildup 
of ice crystals, which could result in 
low fuel pressure, and consequent 
shutdown of the engine during critical 
phases of flight. 
DATES: Effective September 8, 1998. 
The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of September 
8, 1998. 
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Airbus Industrie, 1 Rond Point 
Maurice Bellonte, 31707 Blagnac Cedex, 
France. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Norman B. Martenson, Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2110; 
fax (425) 227-1149. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain Airbus 
Model A320 and A321 series airplanes 
was published in the Federal Register 
on November 25, 1997 (62 FR 62721). 
That action proposed to require 
replacement of the fuel pump strainers 
with improved strainers. 


Comments 


Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 


Two commenters support the 
proposed rule. 


Request for Clarification of Description 
of Required Actions 


One commenter supports the 
proposed rule, but notes that the 
description of the modification in the 
AD could be misleading, as it implies 
that there are a quantity of 8 mesh 
strainers in the wing fuel pump system, 
rather than 4, that require modification. 
The commenter states that the fineness 
of the screens (i.e., size of openings) has 
been changed, and may have been 
incorrectly interpreted as the quantity of 
the screens instead of the size of the 
screen mesh openings. The FAA 
acknowledges that the wording in 
paragraph (a) of the AD could be 
misleading, and has revised that 
paragraph to clarify the required 
actions. 


Request To Cite Other Revisions of the 
Service Bulletin 


Two commenters request that the 
proposed AD be revised to reference ~ 
other revisions of Airbus Service 
Bulletin A320—28-1044. (Revision 10 of 
the service bulletin, dated November 5, 
1996, is referenced in the proposed AD 
as the appropriate source of service 
information for accomplishment of 
replacement of the fuel pump strainers.) 
One commenter states that it has already 
accomplished the modification in 
accordance with A320—28-1044, 
Revision 09, dated June 14, 1996, and 
requests full credit for this work. 
Another commenter suggests a revision 
to paragraph (a) of the proposed AD that 
would reference Revision 11, dated 
August 26, 1997. 

The FAA concurs with these requests. 
The FAA has determined that both 
Revision 09 and Revision 11 of Airbus. 
Service Bulletin A320—28-1044 are 
substantially equivalent to Revision 10. 
Therefore, the FAA has revised 
paragraph (a) of the final rule to require 
accomplishment of the replacement in 
accordance with Revision 11, dated 
August 26, 1997. Additionally, a NOTE 


_ has been added to the final rule to 


reference Revision 09, dated June 14, 
1996, and Revision 10, dated November 
5, 1996, as an acceptable means of 
compliance for operators that have 
accomplished the replacement prior to 


- the effective date of this AD. 


Conclusion 


After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
described previqusly. The FAA has 
determined that these changes will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD. 


Cost Impact 


The FAA estimates that 132 Airbus 
Model A320 and A321 series airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 13 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $60 per work hour. 
Required parts will be supplied by the 
manufacturer at no cost to the operators. 
Based on these figures, the cost impact 
of the AD on U.S. operators is estimated 
to be $102,960, or $780 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. 

Regulatory Impact 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


. 
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Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

98-16-12 Airbus Industrie: Amendment 
39-10688. Docket 97-NM-—148-AD. 


Applicability: Model A320 and A321 series. 


airplanes; as listed in Airbus Service Bulletin 
A320—28-1044, Revision 10, dated November 
5, 1996; certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (b) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent blockage of fuel by the build- 
up of ice crystals, which could result in low 
fuel pressure, and consequent shutdown of 
the engine during critical phases of flight, 
accomplish the following: 

. (a) Within 24 months after the effective 
date of this AD, replace the mesh strainers of 
each fuel pump with improved strainers, in 
accordance with Airbus Service Bulletin 
A320-28-1044, Revision 11, dated August 
26, 1997. 

Note 2: Accomplishment of the 
replacement required by paragraph (a) of this 
AD in accordance with Airbus Service 
Bulletin A320-28-1044, Revision 09, dated 
June 14, 1996, or Revision 10, dated 
November 5, 1996, prior to the effective date 


of this AD, is acceptable for compliance with 


this paragraph. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, International Branch, 
ANM-116. 


Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the International Branch, 
ANM-116. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(d) The replacement shall be done in 
accordance with Airbus Service Bulletin 

A320-—28-1044, Revision 11, dated 
August 26, 1997, which contains the 
following list of effective pages: 


Revision level 
shown on 
page 


Date shown 


Page No. on page 


1, 2, 5-8, 11, 
12, 15-20. 
4, 10, 13, 14 


Revision 11 .. | August 26, 
1997. 
November 
05, 1996. 

June 14, 


1996. 


Revision 10 .. 


Revision 09 .. 


This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Airbus Industrie, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France. 
Copies may be inspected at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC. 


Note 4: The subject of this AD is addressed 
in French airworthiness directive 96—170— 
082 (B), dated August 28, 1996. 


(e) This amendment becomes effective on 
September 8, 1998. 


Issued in Renton, Washington, on July 27, 
1998. 


S.R. Miller, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 98-20676 Filed 8-3-98; 8:45 am] 
BILLING CODE 4910-13-P 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Parts 231, 241, 271, 276 


[Release Nos. 33-7558; 34—40277; |A—1738; 
IC-—23366; International Series Release No. 
1149] 


Statement of the Commission 
Regarding Disclosure of Year 2000 
issues and Consequences by Public 
Companies, Investment Advisers, 
Investment Companies, and Municipal 
Securities Issuers 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Interpretation. 


SUMMARY: The Securities and Exchange 
Commission (“‘we’’ or “the 
Commission’’) is publishing guidance. 
for public companies, investment 
advisers, investment companies, and 
municipal securities issuers regarding 
their disclosure obligations about Year 
2000 issues. This release provides 
guidance to public companies so they 
can determine whether their Year 2000 
issues are known material events, 
trends, or uncertainties that should be 
disclosed in the Management’s 
Discussion and Analysis of Financial 
Condition and Results of Operations 
(“MD&A”’) section of their disclosure 
documents. This release also sets forth 


- our guidance regarding specific matters 


for companies to address in their MD&A 
Year 2000 disclosure. In addition, we 
address the need for companies to 
consider the Year 2000 issue in 
connection with other rules and 
regulations and when they prepare 
financial statements. Finally, we remind 
municipal securities issuers, as well as 
public companies, investment advisers, 
and investment companies, that the 
anti-fraud provisions of the federal 
securities laws apply to disclosure about 
the Year 2000 issue. This guidance 
supersedes the current staff guidance in 
revised Staff Legal Bulletin No. 5 (“Staff 
Legal Bulletin”). 


EFFECTIVE DATE: August 4, 1998. For 
information regarding the first periodic 
reports filed by public companies that 
should follow this release’s guidance, 
see Section LA. 


FOR FURTHER INFORMATION CONTACT: Broc 
Romanek or Joseph Babits, Office of 
Chief Counsel, Division of Corporation 
Finance at 202-942-2900 (with respect 
to public companies), Anthony Vertuno, 
Division of Investment Management, at 


- 202-942-0591 (with respect to 


investment companies); Arthur Laby, 
Division of Investment Management, at 
202-942-0716 (with respect to 
investment advisers), and Mary 
Simpkins, Office of Municipal 
Securities, at 202-942-7300 (with 
respect to municipal securities). 


SUPPLEMENTARY INFORMATION: 
I. Executive Summary 


The “Year 2000 problem” arose 
because many existing computer 
programs use only the last two digits to 
refer to a year. Therefore, these 
computer programs do not properly 
recognize a year that begins with ‘‘20” 
instead of the familiar ‘‘19.” If not 
corrected, many computer applications 
could fail or create erroneous results. 
The extent of the potential impact of the 
Year 2000 problem is not yet known, 
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and if not timely corrected, it could 
affect the global economy. 


A. Public Companies ? 


Congress enacted the Securities Act of 
1933 and the Securities Exchange Act of 
1934 to provide for full and fair 
disclosure to investors.? Our disclosure 
framework requires companies to 
disclose material information that 
enables investors to make informed 
investment decisions. For public 
companies, our authority basically is 
directed towards eliciting disclosure. 

Under this disclosure framework, all 
companies must provide specific 
categories of information. Companies 
have the flexibility, however, to tailor 
disclosure to their particular 
circumstances. In almost every case, we 
rely on this general framework and 
rarely provide specific guidance on any 
particular issue. Companies already 
disclose in their MD&A their assessment 
of known trends, demands, 
commitments, events or uncertainties 
that are likely to have a material 
impact.? MD&A is designed to allow 
investors to see the company through 
the eyes of management. Investors 
deserve no less with respect to 
management’s assessment of their 
company’s Year 2000 problems. To help 
companies with their disclosure 
obligations, we are providing specific 
guidance on what public companies 
should consider when disclosing 
information about their Year 2000 
readiness.? 


This follows similar actions taken by - 


our staff. During the past year, the staff 
of the Divisions of Corporation Finance 
and Investment Management issued and 
then revised the Staff Legal Bulletin to 
provide specific guidance regarding 
Year 2000 disclosure obligations.> Both 
of the Divisions created task forces to 


1 As used in this release, ‘‘public companies” 
generally refers to corporate and similar issuers, 
rather than investment companies and investment 
advisers, which are addressed separately. 

2 The Securities Act of 1933 (“Securities Act’’) 
can be found at 15 U.S.C. 77a et seq. The Securities 
Exchange Act of 1934 (“Exchange Act’’) can be 
found at 15 U.S.C. 78a et seq. 

3 Item 303 of Regulations S-K (17 CFR 229.303) 
and S-B (17 CFR 228.303). The interpretive 
guidance in this release applies equally to 
companies that file forms under Regulation S-K 
and small businesses that file forms under 
Regulation S—B. Foreign private issuers should 
follow the guidance in this release, including 
MD&A disclosure called for by Item 9 of Form 20— 
F (17 CFR 249.220f). 

4In 1988, we followed a similar approach when 
we specifically addressed the disclosure issue of 
illegal or unethical activities relating to government 
defense contract procurements. See Securities Act 
Rel. No. 6791 (August 1, 1988), 53 FR 29226 
(August 3, 1988). 

5 The Staff Legal Bulletin was first issued on 
October 8, 1997 and revised on January 12, 1998. 


determine the effectiveness of the 
guidance. 

While the number of companies 
disclosing Year 2000 issues has 
increased dramatically, the task force 
surveys show that many companies are 
not providing the quality of disclosure 
that we believe investors expect. In 
response to continuing concerns 
regarding this important issue, we are 
providing more extensive guidance in 
this formal Commission interpretive 
release. This release supersedes the 
revised Staff Legal Bulletin. 

Public companies should apply this 
interpretive guidance immediately after 
August 4, 1998. Companies with June 
30th or July 31st fiscal year ends need 
to follow this guidance when they file 
their annual reports. Companies with 
quarter ends after the effective date of 
this release also need to follow this 
guidance. 

We encourage companies with 
quarters that end on June 30th or July 
31st to consider this guidance in their 
quarterly reports. 

This release provides our guidance 
based on the current requirements of the 
federal securities laws. It briefly 
addresses a number of disclosure 
requirements, but focuses on MD&A. We 
address two important issues under 
MD&A—whether companies are 
required to provide Year 2000 
disclosure and the type of Year 2000 
disclosure that is required. As discussed 
in Section III.A below, we believe a 
company must provide Year 2000 
disclosure if: 

(1) Its assessment of its Year 2000 
issues is not complete, or 

(2) Management determines that the 
consequences of its Year 2000 issues 


’ would have a material effect on the 


company’s business, results of 
operations, or financial condition, 
without taking into account the 
company’s efforts to avoid those 
consequences. 

We expect that for the vast majority of 
companies Year 2000 issues are likely to 
be material, and therefore disclosure 
would be required. When a company 
has a Year 2000 disclosure obligation, 
we believe that full and fair disclosure 
includes: 

(1) The company’s state of readiness; 

(2) The costs to address the 
company’s Year 2000 issues; 

(3) The risks of the company’s Year 
2000 issues; and 

(4) The company’s contingency plans. 

Each company also must consider if 
its own Year 2000 circumstances require 
MD&A disclosure of additional 
information. This release provides 
suggestions to help companies meet 
their disclosure obligations. In addition 


to MD&A, this release reminds 
companies that Year 2000 disclosure 
may be required in their financial 
statements and under other rules and 
regulations, as discussed in Sections 
III.B and C below. 


B. Investment Advisers and Investment 
Companies 


Because of the key role that 
investment advisers and the investment 
companies they manage play in the 
financial markets, we believe it is 
important for us to monitor the progress 
of these entities in preparing for the 
Year 2000, regardless of the materiality 
of any individual entity’s Year 2000 
issues. We believe that the best 
approach to monitoring the readiness of 
investment advisers and investment 
companies is to require that registered 


- investment advisers provide detailed 


reports to us. In June 1998, we proposed 
a rule to implement this approach, as 
discussed in Section III.D below. Under 
the proposal, investment advisers would 
describe their Year 2000 preparedness, 
and that of any investment companies 
that they advise, in publicly available 
reports. 

vestment advisers and investment 
companies that conclude that the Year 
2000 issue is material to their operating 
results and/or financial condition would 
need not only to report to us but also to 
include disclosure in their public 
filings. Investment advisers and 
investment companies are reminded of 
their obligations under the anti-fraud 
provisions of the federal securities laws. 
These entities should follow the 
guidance provided in Section III.D. 


C. Municipal Issuers 


Municipal issuers also have 
disclosure obligations. Our regulatory 
authority over disclosure by issuers of 
municipal securities is not as broad as 
our authority over disclosure by public 
and investment companies. Generally, 
municipal securities offerings are, by 
statute, exempt from registration and 
municipal securities issuers are exempt 
from the reporting provisions of the 
federal securities laws, including line- 
item disclosure rules. Municipal 
securities issuers, and persons 
participating in the preparation of 
municipal securities issuers’ disclosure, 
however, are subject to the anti-fraud 
provisions of the federal securities 
laws.® 


Section 17(a) of the Securities Act, 15 U.S.C. 
77q(a); Section 10(b) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78j(b); and Rule 10b-5 
promulgated thereunder, 17 CFR 240.10b-5. See 
Statement of the Commission Regarding Disclosure 
Obligations of Municipal Securities Issuers and 

Continued 
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Approximately 50,000 state and local 
governments have over $1.3 trillion in 
municipal securities outstanding.” 
Municipal securities issuers, like other 
organizations, have Year 2000 issues. 
Year 2000 problems may affect their 
operations, creditworthiness, and ability 
to make timely payment on their 
indebtedness. We encourage municipal 
securities issuers and persons who 
assist in preparing their disclosure 
documents to consider whether Year 
2000 issues may be material to 
investors. If material, the disclosure 
documents used by municipal issuers 
should contain a discussion of Year 
2000 issues to avoid misleading 
statements or omissions that could 
violate the anti-fraud provisions. In 
Section IILE, we provide guidance to 
municipal issuers, and persons assisting 
in the preparation of their disclosures, 
regarding Year 2000 disclosure. 


II. Background 


A. Significance of the Year 2000 Issue 


As the end of this century nears, there 
is worldwide concern that Year 2000 
technology problems may wreak havoc 
_on global economies. No country, 
government, business, or person is 
immune from the potential far-reaching 
effects of Year 2000 problems. President 
Clinton recently stated that ‘‘all told, the 
worldwide cost will run into the tens, 
perhaps the hundreds of billions of 
dollars, and that’s the cost of fixing the 
problem, not the cost if something 
actually goes wrong.” ® Some estimates 
that include not only software and 
hardware costs, but also costs related to 
business interruptions, litigation, and 
liability, run in the hundreds of billions 
of dollars.® 

Only one thing is certain about the 
impact of the Year 2000—it is difficult 
to predict with certainty what truly will 
happen after December 31, 1999.19 To 
reduce the impact of this potentially 


Others (“Municipal Securities Interpretive 
Release”), Securities Act Rel. No. 7049 (March 9, 
1994), 59 FR 12748 (March 17, 1994). 

7 SEC Staff Report on the Municipal Securities 
Market (The Division of Market Regulation), 
September 1993, p. 1, The Bond Buyer Securities 
Data Company 1998 Yearbook, 1998, p.64. 

® Speech of July 14, 1998 to National Academy of 
Science. 

® See, e.g., “Year 2000 Time Bomb,” U.S. News & 
World Report, June 8, 1998, page 45; “Experts Say 
Bug Will Be Costly, So Will The Cure,” Chicago 
Tribune, March 2, 1998, page C1; and “Debunking 
Year 2000's Computer Disaster,” Los Angeles 
Times, Nov. 3, 1997, page A1. 

10 Year 2000 problems have already occurred and 
will continue to occur before the Year 2000. The 
Information Technology Association of America 
recently conducted a survey showing that 44% of 
responding companies have already experienced 
Year 2000 disruptions in their business. This survey 
can be found at <http://www.itaa.org/softpr7.htm>. 


serious, widespread problem, many 
public officials and private 
commentators have spoken out about 
the need to plan properly now.?? 


We intend to intensify our efforts to 
elicit meaningful disclosure from 
companies about their Year 2000 issues. 
Only through that disclosure can 
investors make informed investment 
decisions. We believe that companies 
have sufficient incentive to provide 
meaningful disclosure to investors and 
meet their Year 2000 disclosure 
obligations. These incentives include 
business reasons, investor relations 
concerns, and possible referrals to our 
Division of Enforcement. 


B. Staff Efforts Regarding Year 2000 
Disclosure: Divisions of Corporation 
Finance and Investment Management 


The Year 2000 issues faced by the 
securities industry and ourselves are 
very serious. Every Division and Office 
within the Commission has participated 
in special initiatives to promote Year 
2000 readiness in the securities 
industry, the capital markets, and their 
underlying industries.12 Our staff has 
been providing reminders and guidance 
to companies for over a year regarding 
their Year 2000 disclosure obligations. 
To educate investors, the Office of 
Investor Education has posted on our 


11 The United Nations recently passed a 
resolution calling on member states to cooperate on 
global awareness initiatives and called upon the 
public and private sectors to share Year 2000 
information. See U.N. Passes Year 2000 Appeal 
(June 26, 1998) <www.news.com/News/Item/ 
0,4,23624,00.html>. President Clinton has formed 
the President’s Council on the Year 2000 
Conversion, and the Senate has established the 
Senate Special Committee on the Year 2000 
Technology Problem to focus and provide 
leadership to reduce the impact of this issue. On 
July 14, 1998, the President held a press conference 
to stress the importance of assessing and remedying 
the Year 2000 problem and promised to send 
proposed legislation to Congress addressing liability 
issues relevant to the Year 2000. The President's 
Council’s web site can be found at <http:// 
www.yzk.gov>. The Senate Special Committee 
Chairman, Senator Robert Bennett, has a web site 
with materials relating to the committee at <http:/ 
/www.senate.gov/~bennett/y2k.html>. In addition, 
in November 1997, Senator Bennett introduced 
legislation, the Year 2000 Computer Remediation 
and Shareholder Protection Act of 1997 (S. 1518), 
which would require public companies to disclose 
their Year 2000 issues. Finally, Representatives 
Dreier and Cox recently introduced legislation to 
encourage companies to fix their Year 2000 
problems, the Y2K Liability and Antitrust Reform 
Act (H.R. 4240). 

12In June of 1997 and 1998, the staff provided 
reports to Congress on the Readiness of the 
Securities Industry and Public Companies to Meet 
the Information Processing Challenges of the Year 
2000 (‘Staff Report to Congress on Year 2000”). 
Both of these reports are on our web site at <http:/ 
/www.sec.gov/news/studies/yr2000.htm> for the 
1997 report and <http://www.sec.gov/news/ 
studies/yr2000—2.htm> for the 1998 report. 


web site a series of questions that 
investors can use.*% 

In May 1997, the Division of 
Corporation Finance updated its Current 
Issues and Rulemaking Projects outline 
to discuss the need for public 
companies to disclose the effect of Year 
2000 technology problems.1* On 
October 8, 1997, the Divisions of 
Corporation Finance and Investment 
Management issued a joint Staff Legal 
Bulletin reminding entities with 
disclosure obligations that our rules and 
regulations apply to Year 2000 issues, 
just-like any other significant issue.*5 
On January 12, 1998, the Divisions 
revised the Staff Legal Bulletin to 
provide more specific guidance under 
existing rules and regulations.*® 

After the Staff Legal Bulletin was 
revised, the Division of Corporation 
Finance created a Year 2000 task force 
to determine how many public 
companies are addressing the Year 2000 
issue and to asséss whether the 
disclosure being provided is 
meaningful. The task force found that 
only 10% of the annual reports filed by 
public companies during the first four 
months of 1997 contain the phrase 
“Year 2000.” For the quarterly reports 
filed after the staff published the Staff 
Legal Bulletin, this percentage increased 
to 25%. After the staff revised the Staff 
Legal Bulletin in January 1998, 70% of 
the annual reports contained the phrase 
“Year 2000.” 

To evaluate the quality of the Year 
2000 disclosure, the task force read the 


- Year 2000 disclosure in the filings of 


1,023 public companies selected from 
12 major industries, including 66 small 
business issuers. The task force believed 
that this sampling of filings fairly 
represented a cross-section of public 
companies. The task force also surveyed 
the most recent annual or quarterly 
reports filed by the Fortune 100 


13 These questions can be found at <http:// 
www.sec.gov/consumer/y2kaskit.htm>. 

14The update described generally the nature of 
these issues and the disclosures that public 
companies should make. The latest Current Issues 
Outline can be found at <http://www.sec.gov/rules/ 
othern> and scroll to it. 

15 The Staff Legal Bulletin contains the staff's 
specific guidance on good disclosure practices in 
the Year 2000 context. 

16In the revised Staff Legal Bulletin, the staff's 
guidance focused on MD&A, but also noted that 
other rules might require disclosure. The staff stated 
that a company should disclose, at a minimum: its 
plans to address the Year 2000 issues that affect its 
business and operations, including operating 
systems; material effects if its customers, suppliers, 
and other constituents are not Year 2000 ready; its 
timetable for carrying out these plans; and, if 
material, an estimate of the Year 2000 costs and any 
material impact it expects these costs to have on its 
results of operations, liquidity, and capital 
resources, 
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companies that file periodic reports 
with us.?7 

Based on the specific guidance 
provided in the revised Staff Legal 
Bulletin, the task force looked for eight 
categories of information. The task force 
discovered that companies were 
providing a wide variety of Year 2000 
disclosures. While the number of 
companies disclosing Year 2000 issues 
has increased dramatically, the task 
force survey shows that many 
companies are not providing the quality 
of detailed disclosure that we believe 
that investors would expect.?8 

In its review of Year 2000 disclosures 
made by investment companies, the 
Division of Investment Management 
found that twenty-four of the twenty- 
five largest investment company 
complexes have made Year 2000 
disclosure to their fund shareholders. In 
addition, the Division surveyed 740 
registration statements of investment 
companies filed since January 1, 1998, 
and found that 81% of these contained 
Year 2000 disclosure.19 Typically, 
investment companies’ Year 2000 
disclosure was generic and included 
acknowledgment of the Year 2000 issue, 
that the issues are being addressed and 
will be resolved, and that they cannot 
guarantee that its remediation efforts 
will prevent all consequences. 

The generic nature of an investment 
company’s Year 2000 disclosure may be 
related to its Year 2000 compliance 
reliance on entities whose Year 2000 
readiness efforts it does not control. 
Investment companies rely heavily on 
external service providers (e.g., 
investment advisers, transfer agents, 
brokers, and custodians) that may have 
represented to the investment 
companies that they anticipate being 
Year 2000 compliant. 


C. The Statutory Safe Harbors for 
Forward-Looking Information 


We recognize that companies face 
difficult disclosure challenges due to 
the forward-looking nature of Year 2000 
issues. In drafting disclosure 
documents, companies necessarily have 
to address uncertainties and describe 


17 Seven of the Fortune 100 companies are not 
required to file periodic reports with us. 

18 The task force survey is on our web site <http:/ 
/www.sec.gov/news/extra/y2kcfty.htm>. 

19 The Division of Investment Management also 
reviewed the disclosure of all of the public utility 
holding companies registered with us under the 
Public Utility Holding Company Act of 1935. While 
we regulate the corporate and financial structure of 
registered public utility holding companies under 
that Act, these companies are subject to the same 
disclosure obligations as other public companies, 
including the MD&A requirement. The interpretive 
guidance provided in this release is therefore 
specifically applicable to public utility holding 
companies. 


future events relating to their Year 2000 
issues. To help companies in this task, 
we provide the following interpretive 
guidance regarding the application of 
the two statutory safe harbors for 
forward-looking information provided 
by the Private Securities Litigation 
Reform Act of 1995.2° 

The statutory safe harbors apply to 
forward-looking statements 2? provided 
by eligible companies. 22 Almost all of 
the required MD&A disclosures 
concerning Year 2000 problems contain 
forward-looking statements. For 
example, in our view, a projection of 
capital expenditures or other financial 
items—such as the estimated costs of 
remediation and testing—is a forward- 
looking statement because it anticipates 
how remediation and testing will 
proceed in the future. 23 

A company’s statement regarding the 
estimated future costs due to business 


20 There is a statutory safe harbor for both the 
Securities Act and the Exchange Act. See Section 
27A of the Securities Act (15 U.S.C. 77z-2) and 
Section 21E of the Exchange Act (15 U.S.C. 78u-5). 
The statutory safe harbors have certain limitations. 
For example, the safe harbors do not by their terms 
apply to lawsuits in state court. We note, however, 
that pending legislation would address class actions 
brought in state court. The Securities Litigation 
Uniform Standards Act of 1998, S. 1260, and its 
companion bill, H.R. 1689, recently have been 
passed by Congress. 

21 “Forward-looking statement” is defined in 
Section 27A to include: (A) a statement containing 
a projection of revenues, income, earnings, capital 
expenditures, or other financial items; (B) a 
statement of the plans and objectives of 
management for future operations; (C) a statement 
of future economic performance; [and] (D) any 
statement of the assumptions underlying or relating 
to any statement described in subparagraph (A), (B), 
or (C). 

In addition, Securities Act Rule 175 (17 CFR 
230.175) and Exchange Act Rule 3b-6 (17 CFR 
240.3b-6) provide some protection for similar 
“forward-looking statements” that may apply to 
companies that are excluded from the statutory safe 
harbors. 

22 The statutory safe harbors apply to disclosures 
made by: a company; a person acting on behalf of 
the company; an outside reviewer retained by the 
company making a statement on behalf of the 
company; or an underwriter, with respect to 
information derived from information provided by 
the company. See Securities Act Section 27A(a) and 
Exchange Act Section 21E(a). There are exclusions 
from the statutory safe harbors for specific types of 
filings, and companies need to review the safe 
harbors before relying on them. For example, the 
safe harbors are not available to initial public 
offerings or investment companies. See Securities 
Act Section 27A(b) and Exchange Act Section 
21E(b). 

23 Statements included in a financial statement 
prepared in accordance with generally accepted 
accounting principles are not covered by the 
statutory safe harbors. See Securities Act Section 
27A(b)(2){A) (15 U.S.C. 77z-2(b){2)(A)); Exchange 
Act Section 21E(b)(2)(A) (15 U.S.C. 78u—5(b)(2)(A)). 
Consequently, statements of estimated costs 
included in MD&A disclosure outside the financial 
statements would generally be covered. Inclusion of 
those costs in the financial statements, or 
discussion of them in the footnotes to the financial 
statements would be not be covered. 


disruption caused by vendors, 
suppliers, customers, or even the 
possible loss of electric power or phone 
service, typically would be a statement 
of future economic performance, as well 
as a projection of a financial item. Much 
of the description of a company’s Year 
2000 problems would be part of a 
forward-looking statement because the 
statement contains assumptions 
concerning estimated costs or plans for 
future operations. Contingency plans 
that assess which scenarios are most 
likely (such an assessment is typically 
necessary in deciding which scenarios 
to spend time and money preparing for) 
would be forward-looking statements of 
plans and objectives of management for 
future operations. 

Some matters that are simply 
statements of historical fact are not 
forward-looking. For example, historical 
costs are not forward-looking. Similarly, 
whether a company has a contingency 
plan at all would be a matter of fact. 
Whether a company actually has 
performed an assessment would be a 
fact, as would its inventory of hardware, 
software, and embedded chips. 
However, a description of the problems 
that the company anticipates, which 
form the basis of its assessment, is 
sufficiently forward-looking to 
constitute either a forward-looking 
statement or an assumption relating to 
a forward-looking statement. Similarly, 
statements identifying the remediation 
phase that a company currently is in 
would be a matter of fact, but timetables 
for implementation of future phases, 
including estimates of how long the 
internal and third-party testing phases 
will take, would be forward-looking 
statements, at least until the phases are 
completed. 

For the statutory safe harbors to 
apply, material forward-looking 
statements must be accompanied by 
“meaningful cautionary statements.” 24 
The meaningful cautionary statements 
cannot be boilerplate language.?5 The 
safe harbors do not apply if the 
statement was knowingly false when 
made. Furthermore, the statutory safe 
harbors were meant to apply only to 
private actions in federal court.?® 


24 Securities Act Section 27A(c)(1)(A)(i) (15 


U.S.C. 77z-2(c)(1)(A)(i)); Exchange Act Section 
21E(c)(1)(A)(i) (15 U.S.C. 78u—5{c)(1)(A)(i)). Further, 
certain courts have adopted the ‘“‘bespeaks caution” 
doctrine to afford protection of forward-looking 
statements that are accompanied by full and 
meaningful discussion of their limitations and 
assumptions See, e.g., In re Donald J. Trump Casino 
Sec. Litig., 7 F.3d 357 (3rd Cir. 1993), cert. denied, 
114 S.Ct. 1219 (1994). 

25 See H.R. Conf. Rep. No. 104-369 (1995). 

26 Securities Act Section 27A(c)(1) (15 U.S.C. 
77z-2(c)(1)); Exchange Act Section 21E(c)(1) (15 
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Ill. Our Specific Disclosure Guidance 


As the end of the century draws near, 
the Year 2000 technical and legal issues 
become increasingly material to 
investors. We are concerned that some 
companies may not be meeting their 
Year 2000 disclosure obligations. With 
each passing month, the extent of the 
Year 2000 risks become more evident 
and companies’ obligations to disclose 
their Year 2000 issues becomes clearer. 
Investors need to know how companies 
are addressing these issues. 

The federal securities laws are 
dynamic and responsive to changing 
circumstances. As companies remediate 
their Year 2000 issues, their 
circumstances change as they discover 
new issues. Companies need to adjust 
their disclosure accordingly. In almost 
all cases, companies will have material 
events and changes requiring updated 
Year 2000 disclosure in each quarterly 
and annual report filed with us.?7 


A. Specific Guidance for Year 2000 
Disclosure Under MD&A 


The following specific guidance sets 
forth the type of Year 2000 disclosure 
that companies should provide under 
MD&A and other rules and regulations. 


1. Basic MD&A Analysis 


MD&A is intended to give investors 
the opportunity to look at a company 
through the eyes of management by 
providing both a short and long-term 
analysis of the company’s business— 
with particular emphasis on the 
company’s prospects for the future. 

_MD&A requires a discussion of 
liquidity, capital resources, results of 
operations, and other information 
necessary to an understanding of a 
company’s financial condition, changes 
in financial condition, and results of 
operations. The language of the MD&A 
requirement is intentionally general. 
This reflects our view that a flexible 
approach best elicits meaningful 
disclosure and avoids boilerplate 
discussions. 

One of the challenges that a company 
faces when drafting its MD&A is 
discussing forward-looking information. 
One of the few regulations that require 
forward-looking disclosure, MD&A 


U.S.C. 78u-5(c)(1)). In contrast, Securities Act Rule 
175 and Exchange Act Rule 3b-6 also would apply 
to Commission actions. 

27 Item 303(b) of Regulation S—K (17 CFR 
229.303(b)) and Item 303(b)(2) of Regulation S-B 
(17 CFR 229.303(b)(2)) set forth the MD&A 
requirements for interim reports. In a 1989 
interpretive release (‘1989 Release’), we noted that 
companies need to update known trends, demands, 
commitments, events, and uncertainties for any 


material change in each subsequent periodic report. 


Securities Act Rel. No. 6835 (May 18, 1989), 54 FR 
22427 (May 24, 1989), text at note 40. 


contains a variety of formulations 
calling for this information, including a 
requirement to disclose known material 
events, trends or uncertainties.2® 


In the 1989 Release, we gave guidance 
to companies on various aspects of ~ 
MD&A disclosure. Under the 1989 
Release, companies should apply the 
following analysis to determine if they 
should disclose forward-looking 
information. 


Where a trend, demand, commitment, 
event, or uncertainty is known, 
management must make two 
assessments: 


(1) Is the known trend, demand, 
commitment, event or uncertainty likely 
to come to fruition? If management 
determines that it is not reasonably 
likely to occur, no disclosure is 
required. 

(2) If management cannot make that 
determination, it must evaluate 
objectively the consequences of the 
known trend, demand, commitment, 
event or uncertainty on the assumption 
that it will come to fruition. Disclosure 
is then required unless management 
determines that a material effect on the 
company’s financial condition or results 
of operations is not reasonably likely to 
occur. The determination made by 
management must be objectively 
reasonable, viewed as of the time the 
determination is made. 


This test essentially requires 
companies-to disclose forward-looking 
information based on currently known 
events, trends or uncertainties that are 
reasonably likely to have material 
effects on the company’s financial 
condition or results of operations.?° 
Because of the prevalence of computers 
and embedded technology in virtually 
all businesses and the potential 
consequences of not adequately 
addressing the Year 2000 problem, we 
believe that almost every company will 
need to address this issue. 


28 A general instruction in MD&A states that 
companies “shall focus sepcifically on material 
events and uncertainties known to management that 
would cause reported financial information not to 
be necessarily indicative of future operating results 
or of future financial condition.” Item 303(a) of 
Regulation S-K, Instruction 3 (17 CFR 229.303(a)). 
For small businesses, Item 303(b) of Regulation S— 
B (17 CFR 228.303(b)) states in part that “discussion 
should address the past and future financial 
condition and results of operation of the small 
business issuer * * *” for each of the last two 
fiscal years. Item 303(b) of Regulation S—B contains 
an instruction (Instruction 1) similar to Instruction 
3 of Item 303{a). 

29In addition to the analytical guide, the 1989 
Release provides several examples of forward- 
looking disclosure. These may be useful to help 
companies determine the type of forward-looking 
information that should be provided when they 
have triggered the 1989 two-part test. 


2. How We Interpret MD&A in the Year 
2000 Context”’ 


a. Whether to Disclose Year 2000 
Issues. The first decision that a 
company must make is whether it has 
an obligation to provide any disclosure 
regarding its Year 2000 issues.3° By 
applying the 1989 Release’s guidance 
regarding forward-looking information, 
we believe that a company must provide 
Year 2000 disclosure if: 

(1) Its assessment of its Year 2000 
issues is not complete, or 

(2) Management determines that the 
consequences of its Year 2000 issues 
would have a material effect on the 
company’s business, results of 
operations, or financial condition, 
without taking into account the 
company’s efforts to avoid those 
consequences. 

Our two-part test is substantially 
similar to the revised Staff Legal 
Bulletin’s guidance for whether 
companies have a Year 2000 disclosure 
obligation. We believe that a large. 
majority of companies will meet one or 
both of these tests and therefore will be 
required to provide Year 2000 
disclosure. We expect that significantly 
more companies will be providing Year 
2000 disclosure in future disclosure 
documents than the 70% found by the 
task force. 

Under the first test, a company’s 
assessment should take into account 
whether third parties with whom a 
company has material relationships are 
Year 2000 compliant. The determination 
of whether a relationship is material 
depends on the nature of the 
relationship. 

For 2 and suppliers, the 
relationship is material if there would 
be a material effect on the company’s 
business, results of operations, or 
financial condition if they do not timely 
become Year 2000 compliant. The same 
analysis should be made for significant 
customers whose Year 2000 readiness 
could cause a loss of business that might 
be material to the company. The 
company also should consider its 
potential liability to third parties-if its 
systems are not Year 2000 compliant, 
resulting in possible legal actions for 
breach of contract or other harm. 

In our view, a company’s Year 2000 
assessment is not complete until it 
considers these third party issues and 
takes reasonable steps to verify the Year 
2000 readiness of any third party that - 
could cause a material impact on the 


30The Year 2000 issue is certainly “known” to all 
companies. The problems associated with this issue 
have been widely publicized, and no company can 
reasonably argue that it does not know about the 
Year 2000 issue. 
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company. We understand that this is 
often done by analyzing the responses to 
questionnaires sent to these third 
parties. In the absence of receiving 
responses to questionnaires, there may 
be other means to assess third party 
readiness.31 

Under the second test, companies 
must determine whether they have a 
Year 2000 disclosure obligation by 
evaluating their Year 2000 issues on a 
“gross” basis.32 In other words, in the 
absence of clear evidence of readiness, 
a company must assume that it will not 
be Year 2000 compliant and weigh the 
likely results of this unpreparedness.3% 
As part of this analysis, the company 
must assume that material] third parties 
will not be ready either, unless these 
third parties have delivered written 
assurances to the company that they 
expect to be Year 2000 compliant in 
time. The test is driven by measuring 
the consequences if the company is not 
prepared, rather than the amount of 
money the company spent, or plans to 
spend, to address this issue.34 

b. What to Disclose about Year 2000 
Issues. Once a company determines that 
it has a Year 2000 disclosure obligation, 
it has to decide what to disclose about 
its Year 2000 issues. MD&A does not 
require categories of specific 
information because each company has 
to consider its own circumstances in 
drafting its MD&A. For Year 2000 
disclosure to be meaningful, we believe 
that companies will have to address the 
following four categories of information 
in their MD&A, as discussed in more 
detail below: 


31 A company’s statement of its own readiness 
based on third party representations would be 
forward-looking and fall within the statutory safe 
harbors. Further, a company’s reasonable reliance 
on the third party statements would be assumptions 
underlying that statement and also entitled to safe 
harbor protection. 

32 The gross basis determination is similar to the 
analysis in Staff Accounting Bulletin (SAB) No. 92 
(June 8, 1993) relating to accounting and 
disclosures related to loss contingencies. In SAB 
No. 92, our staff gave guidance regarding the need 
_ to separately disclose environmental liabilities and 
related potential claims for recovery, unless the 
recovery was probable. The staff stressed the 
uncertainties related to potential claims for 
recovery. We stress in this release the uncertainties 
related to remediation, third parties, litigation, 
insurance coverage and other contingencies in the 
Year 2000 context. 

33]1f a company has substantially completed its 
testing and assessment of third party issues, and 
thus has a reasonable basis to believe that it is Year 
2000 ready, it need not make this assumption. 
Thus, MD&A disclosure may not be required, 
although we encourage all companies to address the 
Year 2000 issue and describe their Year 2000 status. 

34In considering whether potential Year 2000 
consequences are material, companies may offset 
quantifiable dollar amounts of those consequences 
that would be covered by Year 2000-specific 
insurance policies, provided that the policies have 
a sufficiently broad coverage to cover all risks. 


(1) The company’s state of readiness; 

(2) The costs to address the 
company’s Year 2000 issues; 

(3) The risks of the company’s Year 
2000 issues; and 

(4) The company’s contingency plans. 

The disclosure should be specific to 
each company and quantified to the 
extent practicable. Some companies 
may have to provide this information by 
business segment or subdivision.35 
Companies should avoid generalities 
and boilerplate disclosure. In addition, 
each company must consider if its own 
Year 2000 circumstances require that 
additional matters be disclosed. 

(1) The Company’s State of Readiness. 
When a company has to provide 
disclosure regarding a known material 
event, trend, or uncertainty, it first has 
to describe that event, trend, or 
uncertainty.3° A company should 
describe its Year 2000 issues in 
sufficient detail to allow investors to 
fully understand the challenges that it 
faces. We suggest that the description be 
similar to that provided to a company’s 
board of directors—which typically is 
non-technical plain English and 
answers the important questions—such 
as ‘‘will we be ready?” and “how far 
along are we?” So far, most companies 
have provided only a cursory 
description of their Year 2000 issues. 

A full description of a company’s 
Year 2000 readiness will generally 
include, at the very least, the following 
three elements. First, the discussion 
should address both information 
technology (“IT’’) and non-IT systems.%7 
Non-IT systems typically include 
embedded technology such as 
microcontrollers.3¢ These types of 
systems are more difficult to assess and 
repair than IT systems. In fact, 
companies often have to replace non-IT 
systems since they cannot be repaired. 
To date, only a few companies have 
addressed non-IT issues in their 
disclosure.°9 We are concerned that 


35 Item 303(a) of Regulation S-K (17 CFR 
229.303(a)). 

36 For example, Instruction 3 to Item 303(a) of 
Regulation S—K (17 CFR 229.303(a)) states that the 
discussion and analysis should include 
“descriptions and amounts” of matters that would 
have an impact on future operations and have not 
had an impact in the past. 

“37 Companies in some industries, such as software 
and hardware manufacturers, also may need to 
discuss whether their products will be Year 2000 
compliant, and related consequences. 

38 For example, most equipment and machinery, 
such as elevators, contain microcontrollers. For 
more information regarding the Year 2000 risks of 
embedded technology, see the Institution of 
Electrical Engineers web site, <http://www.iee.org/ 
2000risk> 

39 Reportedly, some companies only recently 
became aware that their non-IT systems have Year 
2000 issues. See, e.g., “Industry Wakes Up to Year 
2000 Menace,” Forbes, April 27, 1998 at 163. 


companies are overlooking non-IT 
systems when they provide Year 2000 
disclosure.*° 

Second, for both their IT and non-IT 
systems, companies should disclose 
where they are in the process of 
becoming ready for the Year 2000.*1 The 
status of the company’s progress, 
identified by phase, including the 
estimated timetable for completion of 
each remaining phase, is vital 
information to investors and should be 
disclosed.42 There are no universal 
definitions for the phases in a Year 2000 
remediation program.*3 However, for 
the most part, the phases are self- 
explanatory, and we recommend that 
companies briefly describe how they 
define ea@h phase. Another challenge is 
describing the status of multiple 
computer systems. Companies should 
tailor the disclosure and the format for 
their own particular circumstances.*4 

The third essential component is a 
description of a company’s Year 2000 
issues relating to third parties with 
which they have a material relationship. 
Due to the interdependence of computer 


40 A good description of a company’s Year 2000 
issues would address whether all its hardware and 
software systems, and all of its embedded systems 
contained in the company’s buildings, plant, 
equipment and other infrastructure, have been 
assessed. If this assessment is not complete, the 
company should disclose the kinds and percentage 
of hardware and software systems and embedded 
systems that remain to be assessed. 

41 Companies should discuss their progress in a 
manner that will best inform investors about where 
the company is on their timetable. For example, 
some companies may decide that the amount of 


_Money spent may be their best indicator of progress, 


while other companies may decide that labor still 
required to be undertaken may be a more 
appropriate indicator. 

42 We are particularly concerned about the testing 
phase. Experts have stated that companies with 
numerous systems and third party relationships 
should be pianning to conduct testing for at least 
one year. Serious consideration should be given to 
disclosing, as of the end of each reporting period: 
(1) What kinds and percentage of the company’s 
hardware and software systems have been tested 
and verified as Year 2000 compliant, (2) what kinds 
and percentage of embedded systems have been 
tested and verified as Year 2000 compliant, and (3) 
what testing and verification methodology was 
used. 

43 Public companies and municipal issuers 
should consider the phases identified by the 
General Accounting Office in its checklist guide to 
Federal agencies. The guide describes five phases 
representing a major Year 2000 activity or 
segment—awareness, assessment, renovation, 
validation, and implementation. General 
Accounting Office, GAO/AIMD-10.1.14, Year 2000 
Computing Crisis: An Assessment guide (1997). The 
guide is available as a PDF file on the GAO web 
site at <http://www.gao.gov/y2kr.htm>. Investment 
advisers and investment companies should 
consider the phases identified in our Investment 
Advisers Year 2000 Reports release, cited in note 
68 below. 

44Companies may want to disclose the average 
phase for all of their mission critical systems or may 
want to use a chart to disclose the status for each 
mission critical system. 
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systems today, the Year 2000 problem 
presents a unique policy issue. For 
example, if a major telecommunications 
company discloses that it may have a 
business interruption, this may require 
many other companies to disclose that 
they too may have a business 
interruption, if material. Thus, each 
company’s Year 2000 issues may affect 
other companies’ disclosure obligations. 
Companies should disclose the nature 
and level of importance of these 
material relationships, as well as the 
status of assessing these third party 
risks.45 

(2) The Costs to Address the 
Company’s Year 2000 Issues. 
Companies must disclose material 
historical and estimated costs of 
remediation. This includes costs 
directly related to fixing Year 2000 
issues, such as modifying software and 
hiring Year 2000 solution providers. In 
most cases, the replacement cost of a 
non-compliant IT system should be 

_ disclosed as an estimated Year 2000 
cost. This is so even if the company had 
planned to replace the system and 
merely accelerated the replacement 
date.*6 A company does not need to 
include the replacement cost as a Year 
2000 estimated cost if it did not 
accelerate the replacement due to Year 
2000 issues. 

(3) The Risks of the Company’s Year 
2000 Issues. Companies must include a 
reasonable description of their most 
reasonably likely worst case Year 2000 
scenarios. The essence of MD&A is 
whether the consequences of a known 
event, trend, or uncertainty are likely to 
have a material effect on the company’s 
results of operations, liquidity, and 
financial condition. If a company does 
not know the answer, this uncertainty 
must be disclosed, as well as the efforts 
made to analyze the uncertainty and 
how the company intends to handle this 
uncertainty. For example, companies 
must disclose estimated material lost 
revenue due to Year 2000 issues, if 
known. 

(4) The Company’s Contingency 
Plans. Companies must describe how 
they are preparing to handle the most 
reasonably likely worst case scenarios. 
This information will help investors 
evaluate the company’s Year 2000 
exposure by answering the important 
question—‘‘what will the company de if 


#5Ttem 101(c)(vii) of Regulation S—K sets forth the 
circumstances under which identification of 
material customers is required. 17 CFR 
229.101(c)({vii). 

46 If a system is replaced, as part of the 
description of phase progress, a company should 
disclose the date of replacement and the status of 
testing for Year 2000 compliance with the new 
system. 


it is not ready?” Under this category of 
information, the company must describe 
its contingency plans.*”7 We recognize 
that describing contingency plans may 
be particularly challenging. Many 
companies have not yet established a 
contingency plan. In this case, the 
company should disclose that it does 
not have a contingency plan, whether it 
intends to create one, and the timetable 
for doing so. 


(5) Suggested Disclosure. We cannot 
address the virtually unlimited number 
of differing circumstances relating to 
Year 2000 issues that may require a 
company to provide disclosure. For 
example, the departure of a senior 
management member who heads the 
company’s Year 2000 project may be 
material for some companies but not all 
companies. Some companies face 
material Year 2000 risks outside the 
United States.4® Software and hardware 
manufacturers must address whether 
their products will be Year 2000 
compliant and may face potentially 
greater litigation risks than companies — 
in other industries. Companies 
regulated by other agencies, such as 
financial institutions, may face formal 
supervisory or enforcement actions 
relating to Year 2000 issues that need to 
be disclosed.49 


Companies must be aware that 
providing the minimum level of Year 
2000 disclosure set forth in the four 
categories of information above may not 
be enough to meet their disclosure 
obligations. Each company must . 
consider if its own Year 2000 
circumstances require disclosure of 
other matters. The following suggestions 
are intended to help companies meet 
their disclosure obligations. While each 
of the suggestions may not be relevant 
for each company, all companies should 
consider them. 


47 For example, a company might disclose that it 
stands ready to switch vendors, has back-up 
systems that do not rely on computers, or has 
stockpiled raw materials in the months before Year 
2000. Contingency plans typically include: 
identification of the companies’ systems and third 
party risks that the plan addresses; an analysis of 
strategies and available resources to restore 
operations; and a recovery program that identifies ~ 
participants, processes, and any significant 
equipment needed. 

#8It is widely reported that some countries, and 
organizations within those countries, are not 
intensively acting to remediate their Year 2000 
issues. See, e.g., “Governments Aid Companies in 
Preparation,” Journal of Commerce, Feb. 25, 1998, 
page A4. 

49In November 1997, the FDIC issued Orders to 
Cease and Desist against three Georgia banks 
relating to Year 2000 readiness. See FDIC Press 
Release, “Orders to Cease and Desist Issued Against 
Georgia Banks,”” PR-83-97 (11/17/97), <http:// 
www.fdic.gov/publish/archive/press/97 press/ 
pr9783.html>. 


1. Disclose historical and estimated 
costs related to their Year 2000 issues, 
even if disclosure of the dollar amounts 
is not required because these amounts 
are not material. 

2. As of the end of each reporting 
period, disclose how much of the total 
estimated Year 2000 project costs have 
already been incurred. 

3. Identify the source of funds for 
Year 2000 costs, including the 
percentage of the IT budget used for 
remediation. This allows investors to 
determine whether Year 2000 funds will 
be deducted from the company’s 
income. 

4. Explain if other IT projects have 
been deferred due to the Year 2000 
efforts, and the effects of this delay on 
financial condition and results of 
operations. 

5. Describe the use of any 
independent verification and validation 
processes to assure the reliability of 
their risk and cost estimates. The use of 
independent verification may be 
particularly important in the testing 
phase.5° 

6. Use a chart to provide Year 2000 
disclosure. The chart may help investors 
track a company’s progress over time, as 
it is updated, and make peer 
comparisons based on the same data. In 
addition, a chart can reduce lengthy 
Year 2000 disclosure that otherwise may 
overwhelm other disclosure. 

7. Include a breakdown of the costs, 
such as disclosure of costs to repair 
software problems, and costs to replace 
problem systems and equipment. 


B. Year 2000 Financial Statement 
Considerations 


Existing accounting and auditing 
standards provide guidance concerning 
the accounting and disclosure issues 
arising from the Year 2000 problem. 
Matters that companies and their 
auditors should consider include the 
following. 


1. Accounting and Disclosure in 
Financial Statements 


Costs of Modifying Software. A 
company’s need or plan to modify its 
own software for Year 2000 compliance 


_ does not result in a liability that is 


50 Companies may retain experts or advisers to 
evaluate their Year 2000 readiness. The retention of 


‘ experts and whether an evaluation has been 


performed would be historical facts. Statements 
made by the experts about the company’s readiness 
likely would be statements “on behalf of the 
company” about its future economic performance 
and therefore entitled to protection under the 
statutory safe harbors. Similarly, the company’s 
disclosure of the expert’s evaluation is likely to be 
an assumption regarding its own statement of future 
economic performance and fall within the statutory 
safe harbor. 
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recognized in financial statements. 
Instead, the costs of modifying the 
software are charged to expense as they 
are incurred.51 

Costs of Failure to Be Year 2000 
Compliant. Operating losses expected to 
result if a company, its suppliers, or 
customers fail to correct Year 2000 
deficiencies are recognized only as they 
are incurred. 

Disclosure of Year 2000 Related 
Commitments. Companies should 
consider the need to disclose payments 
to be made pursuant to unfulfilled or 
executory contracts or commitments 
with vendors to remediate Year 2000 
noncompliance problems.5 

Companies also should consider the’ 
need to disclose the potential for 
acceleration of debt payments due to 
covenant defaults tied to Year 2000 

readiness. 

’ Revenue and Loss Recognition. Year 
2000 issues may affect the timing of 
revenue recognition in accordance with 
AICPA Statement of Position 97-2, 
Software Revenue Recognition. For 
example, if a vendor licenses a product 
that is not Year 2000 compliant and 
commits to deliver a Year 2000 
compliant version in the future, the 
revenue from the transaction should be 
allocated to the various elements—the 
software and the upgrade. Entities also 
should consider FASB Statement No. 
48, Revenue Recognition When the Right 
of Return Exists, relating to any product 
return issues such as for products 
containing hardware and software, 
including whether the necessary 
conditions have been met to recognize 
revenue in the period of sale, whether 
that revenue should be deferred, or 
whether an allowance for sales return 
should be provided. 

Allowances for Loan Losses. The 
credit quality of a loan may be affected 
by the failure of a borrower’s operating 
or other systems as a consequence of a 
Year 2000 issue or a borrower’s failure 
to comply with debt covenant terms 
regarding Year 2000 issues. Creditors’ 
allowances for loan losses, however, 
should be provided only for losses 
incurred as of the balance sheet date, 
and should not be based on the effects 
of future events. 


51 See Emerging Issues Task Force (“EITF”), Issue 
No. 96-14, “‘Accounting for the Costs Associated 
with Modifying Computer Software for the Year 
2000,” which notes the remarks of our former Chief 
Accountant, Michael Sutton, at the July 23-24, 1997 
meeting of the EITF that future costs to modify 
software for Year 2000 problems are not a currently 
liability, and the staff would object to the accrual 
of such costs. 

52 See FASB Statement No. 5, paragraph 18. See © 
also AICPA, Statement of Position 94-6, 
“Disclosure of Significant Risks and Uncertainties.” 


Losses from Breach of Contract. 
Possible losses from asserted and 
nonasserted claims of breach of contract 
or warranty due to Year 2000 
noncompliance must be disclosed in 
notes to the financial statements, and 
must be recognized as a liability if those 
losses are probable and reasonably 
estimable.53 For example, companies 
selling products with an express or 
implied warranty of Year 2000 
compliance may have a potential 
liability that must be evaluated at each 
balance sheet date. Companies will be 
required to disclose potential lawsuits 
when there is at least a reasonable 
possibility that a loss, or additional loss, 
may be incurred even if the amount of 
loss cannot be reasonably estimated. 

Impairment of Assets. Certain 
companies may need to consider if a 
write-down of capitalized software may 
be required in accordance with the 
guidance of FASB Statement No. 86, 
Accounting for the Costs of Computer 
Software to Be Sold, Leased or 
Otherwise Marketed. Also, Year 2000 
compliance issues may indicate 
impairment of long-lived assets that 
contain hardware or software and 
require application of the guidance in 
FASB Statement No. 121, Accounting 
for the Impairment of Long-Lived Assets 
and for Long-Lived Assets to Be 
Disposed Of. An adjustment to the 
estimated useful lives of hardware or 
internal use software may be 
appropriate even if the assets are not 
considered to be impaired. In addition, 
companies should consider the 
accounting for costs associated with 
developing or obtaining computer 
software for internal use, as discussed in 
AICPA Statement of Position 98-1, 
Accounting for the Costs of Computer 
Software Developed or Obtained for 
Internal Use. 

Disclosure of Risks and Uncertainties. 
A company must explain any risk or 
uncertainty of a reasonably possible 
change in its estimates in the near term 
that would be material to the financial 
statements. Examples of estimates that 
may be affected by Year 2000 issues 
include estimates of warranty liability, 
reserves for product returns and 
allowances, capitalized software costs, 
inventory, litigation, and deferred 
revenue.%4 

Additional guidance concerning 
accounting and auditing issues related 
to the Year 2000 issue is included in 
The Year 2000 Issue—Current 
Accounting and Auditing Guidance, 


53 See FASB Statement No. 5, paragraphs 24-26. 
54 See AICPA, Statement of Position 94-6, 
“Disclosure of Significant Risks and Uncertainties.” 


published by the AICPA on October 31, 
1997.55 


2. Auditor Responsibilities 


Conducting the Audit. Existing 
generally accepted auditing standards 
provide guidance that would apply to 
performing an audit involving Year 
2000 issues. The AICPA publication, 
The Year 2000 Issue—Current 
Accounting and Auditing Guidance, 
also addresses auditing issues related to 
the Year 2000 issue. The auditor should 
consider professional standards 
concerning matters such as planning 
and supervision of the audit, auditor 
responsibilities for disclosures outside 
the financial statements in filings made 
with us, processing of transactions by 
service organizations, and auditor 
communications with the client, 
management and audit committee.5¢ 

Although the term ‘‘may”’ is used 
throughout the AICPA’s guidance, 
perhaps suggesting that the guidance is 
discretionary, we believe that the 
procedures outlined by the AICPA 
should be considered appropriate 
practice at this time and we expect 
companies and their auditors to comply 
with that guidance. If they do not, they 
should be prepared to justify why the 
procedures were not followed.57 

“Going Concern” Issues. An auditor 
must evaluate whether or not the 
procedures performed during the course 
of the audit identify conditions and 
events that, in the aggregate, indicate 
there could be substantial doubt about 
the entity’s ability to continue as a going 
concern. Year 2000 issues, either alone 
or when considered in relation to other 
conditions and events, may indicate 
going concern issues about an entity. 
The going concern issues may affect the 
disclosures in the financial statements 
and result in a modification of the 
auditor’s report.5® 

Resignation of an Independent 
Auditor. Item 4 of Form 8—K requires a 
company to file a Form 8-K within 5 
business days if its principal auditor 
resigns.5° The company must disclose in 
the Form 8-K any disagreements on 
accounting or reportable events that 
relate to Year 2000 issues. The company 
must request the auditor to review its 


55 This publication can be found on the AICPA 
web site at <http://www.aicpa.org/members/y2000/ 
intro.htm>. 

56 See AICPA, Codification of Statements on 
Auditing Standards, section (‘AU Section”) 311, 
“Planning and Supervision.” 

57 In the 1998 Staff Report to Congress on Year 
2000, our Office of Chief Accountant expressed this 
view on page 49. 

58 See AU Section 9341, “Effect of the Year 2000 
Issue on the Auditor’s Consideration of an Entity’s 
Ability to Continue as a Going Concern.” 

59 Form 8-K (17 CFR 249.308). 
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disclosures and invite comment on their 
completeness and accuracy. 


C. General Guidance for Public 
Companies’ Year 2000 Disclosure Under 
Other Regulations 


Other federal securities rules or 
regulations may require disclosure 
related to companies’ Year 2000 issues. 
The following is a list of rules and 
regulations that companies should 
consider. 


1. Description of Business ®° 


This item requires a description of the 
general development of the business of 
the company, its subsidiaries, and any 
predecessors during the past five years 
(or the period the company has been in 
business, if shorter). Among other 
things, this item requires a discussion 
of: 

—Any material changes in the mode of 
conducting the business; 


—The principal markets for the 
company’s products and services; 

—Competitive conditions in the 
business; and 

—Financial and narrative information 
about the company’s industry 
segments. 


2. Legal Proceedings.®1 


A company must describe material 
pending legal proceedings in which the 
company or any of its subsidiaries is a 
party, or to which its property is subject. 
Generally, no information is required 
regarding claims for damages unless the 
amount involved exceeds ten percent of 
the current assets of the company and 
its subsidiaries on a consolidated basis. 
However, it may be necessary to 
describe routine litigation where the 
claim differs from the usual type of 
claim 62 


3. Material Contracts §3 


A company must file as an exhibit 
certain contracts that are considered 
material to its business. These contracts 
include contracts upon which the 
business is substantially dependent, 
such as contracts with principal 
customers and principal suppliers. 


5°Item 101 of Regulation S-K (17 CFR 229.101). 
Item 101 of Regulation S—B (17 CFR 228.101) and 
Item 1 of Form 20-F require similar disclosure. A 
company may need to address Year 2000 issues 
related to each reportable segment. 

®1 Item 103 of Regulations S—K (17 CFR 229.103) 
and S-B (17 CFR 228.103), and Item 3 of Form 20- 
F. 

62 Instruction 1 to Item 103 of Regulation S-K, 
and Item 3, of form 20-F. 

63 Item 601(b)(10) of Regulations S-K (17 CFR 
229.601(b)(10)) and S—B (17 CFR 228.601(b)(10)), 
and Item 19 of Form 20-F. 


4. Risk Factors §4 


Registration statements filed under 
the Securities Act must include under 
the caption “Risk Factors” a discussion 
of the factors that make the offering 
speculative or risky. This discussion ~ 
must be specific to the particular 
company and its operations, and should 
explain how the risk affects the 
company and/or the securities being 
offered. Generic or boilerplate 
discussions do not tell investors how 
the risk may affect their investment. 


5. Form 8—K §5 


Year 2000 issues may reach a level of 
importance that prompts a company to 
consider filing a Form 8—K under Item 
5 of the form. In considering whether to 
file a Form 8—K, companies should be 
particularly mindful of the accuracy and 
completeness of information in 
registration statements filed under the 
Securities Act that incorporate by 
reference Exchange Act reports, 
including Forms 8-K.® 


6. Any Additional Material biRemeiion 
Necessary to Make the Required 
Disclosure Not Misleading 


In addition to the information that the 
company is specifically required to 
disclose, the disclosure rules require 
disclosure of any additional material 
information necessary to make the 
required disclosure not misleading.®” 


D. Guidance for Year 2000 Disclosure 
for Investment Advisers and Investment 
Companies 


Because of the key vale that 
investment advisers and the investment 
companies they manage play in the 
financial markets, we believe that it is 
important that investment advisers 
provide detailed reports on their Year 
2000 readiness to the Commission. In 
June 1998, we published for comment a 


64]tem 503(c) of Regulations S-K and S-B. This 
item was amended in Securities Act Release No. 
7497 (January 28, 1998) to require companies to 
describe risk factors in plain English. 63 FR 6370 
(Feb. 6, 1998). This amendment takes effect October 
1, 1998. 

65 Item 5 may be used by a company to report on 
Form 8-K any events, for which information is not 
otherwise required by the form, that the company 
deems of importance to securityholders. 

66 General Instruction B.4 of Form 8-K. 

87 Securities Act Rule 408 (17 CFR 230.408), 
Exchange Rules 12b-20 (17 CFR 240.12b-20) and 
14a-9 ( 17 CFR 240.14a~9). Companies also should 
consider the anti-fraud provisions of the Securities 
Act and the Exchange Act. These anti-fraud 
requirements apply to statements and omissions 
both in Commission filings and outside of 
Commission filings. Securities Act Section 17(a), 
Exchange Act Section 10(b), and Exchange Act Rule 
10b-5. Companies also should consider potential 
civil liabilities under Securities Act Sections 11 (15 
U.S.C. 77k) and 12(a)(2) (15 U.S.C. 771(a)(2)) and 
Exchange Act Section 18 (15 U.S.C. 78r). t 


proposed rule to require investment 
adviser Year 2000 reports.®® Since these 
reports will be publicly available, they 
will help analysts and the public, as 
well’as the Commission, to evaluate the 
progress of investment companies and 
investment advisers in addressing the 
Year 2000 issue. In addition to these 
reports, investment companies and 
investment advisers that conclude that 
the Year 2000 issue is material to their 
operating results and/or financial 
condition are required to provide 
disclosure in accordance with other 
statutory provisions. 

The anti-fraud provisions of the 
Investment Advisers Act generally 
impose on investment advisers an 
affirmative duty, consistent with their 
fiduciary obligation, to disclose to 
clients or prospective clients material 
facts. concerning their advisory or 
proposed advisory relationships.®9 If the 
failure to address the Year 2000 issue 
could materially affect the advisory 
service provided to clients, an adviser 
that will not be able to, or is uncertain 
about, its ability to address Year 2000 
issues has an obligation to disclose that 
information to its clients. The adviser 
must provide the disclosure in a timely 
manner so that the clients and 
prospective clients may take steps to 
protect their interests. In addition, 
investment advisers that are public 
companies have disclosure obligations 
under the Securities Act and Exchange 
Act and should follow our interpretive 
guidance for public company disclosure 
in Sections III. A, B, and C. 

The Investment Company Act 
provides that it is unlawful for 
investment companies to omit from 
registration statements and other public 
filings ‘‘any fact necessary in order to 
prevent the statements made therein, in 
light of the circumstances under which 
they were made, from being 
misleading.” 7° If investment companies 
determine that their Year 2000 risks are 
material, they are required to discuss 
such risks in their registration 
statements and other public documents 
and should follow the guidance 
provided in this section. 71 


68 Investment Advisers Year 2000 Reports, 
Release Nos. [A—1728 and IC-23293 (June 30, 1998), 
63 FR 36632 (July 7, 1998), <http://www.sec.gov/ 
rules/proposed/ia—1728.htm>. Comments must be 
received on or before August 10, 1998. 

69 Sections 206 (1) and (2) of the Investment 
Advisers Act of 1940 (15 U.S.C. 80b-6 (1) and (2)). 
See SEC v. Capital Gains Research Bureau, Inc., 375 
U.S. 180 (1963). 

70 Section 34(b) of the Investment Company Act 
of 1940 (15 U.S.C. 80a—33(b)). 

71In evaluating these risks, investment companies 
should consider whether Year 2000 issues present 
material risks for their investment portfolios as well 
as for investment company operations. See, eg., 
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Whether Year 2000 issues are material 
depends upon the particular facts and 
circumstances for each investment 
company. Consideration should be 
given, for example, to whether Year 
2000 issues affect an investment 
company’s own operations, and its 
ability to obtain and use services 
provided by third parties, or its portfolio 
investments. Investment companies 
could face difficulties, among other 
things, performing various functions 
such as calculating net asset value, 
redeeming shares, delivering account 
statements and providing other 
information to shareholders. Because 
many investment company operations 
are performed by external service 
providers, we expect that investment 
companies would, as a matter of course, 
discuss Year 2000 issues with their 
service providers and seek reasonable 
assurance from these service providers 
that they will address Year 2000 issues 
so as to allow the continuation of the 
provided services without interruption, 
and consider carefully the responses 
provided.72 

Discussion of Year 2000 issues and 
their effect on an investment company 
may need to be made in response to 
specific items of the registration forms 
for investment companies. For example, 
open-end investment companies 
(mutual funds) are required by Item 6 of 
Form N-1A to describe in their 
prospectuses the experience of their 
- investment adviser and the services that 
the adviser provides. In response to this 
item, investment companies may need 
to disclose the effect that the Year 2000 
issue would have on their advisers’ 
ability to provide services described in 
their registration statements. Item 7 of 
that form requires funds to describe 
their pricing procedures and purchase 
and redemption procedures. Investment 
companies should consider the effect of 
Year 2000 issues on the effectiveness 
and operation of these procedures. 
Investment companies also may need to 
consider the effect of the Year 2000 
issue in discussing their investment 
strategies and risks, and consider 
whether their investment objectives or 
policies need to be changed in light of 
Year 2000 concerns. 7% 

Although those provisions are not 
specifically applicable to investment 


Item 4 of Form N-1A (17 CFR 274.11A), and Item 
8 of Form N-2 (17 CFR 274.11a--1}. 

72 When assessing the Year 2000 readiness of an 
external service provider that is a registered broker- 
dealer or transfer agent, the Year 2000 reports that 
are required to be submitted to us by most broker- 
dealers and transfer agents are one source of 
information. 

73 See e.g., Item 4 of Form N-1A (17 CFR 
274.11A), Item 8 of Form N-2 (17 CFR 274.11a~1). 


companies, investment companies 
seeking further guidance in preparing 
Year 2000 disclosure may find it helpful 
to review the provisions of this release 
applicable to other public companies 
and their preparation of MD&A 
disclosure. For example, investment 
companies may find it appropriate to 
include disclosure about the costs of 
remedying their Year 2000 issues, any 
liabilities associated with these 
problems, or contingency plans to deal 
with their disruptions that may occur 
when Year 2000 issues are encountered. 
Investment companies that conclude 
that the Year 2000 is not material to 
their financial operating results and/or 
financial condition may nonetheless 
choose to include Year 2000 disclosure 
in periodic reports to shareholders or in 
special reports to shareholders on Year 
2000 matters. We encourage such 
reporting, and consider that it is 
particularly appropriate in cases in 
which an investment company 
concludes that the materiality of the 
problem does not trigger a disclosure 
obligation in a registration statement. 
Finally, when providing Year 2000 
disclosure, investment advisers and 
investment companies should avoid 
boilerplate disclosure that may not be 
meaningful to shareholders. 


E. Guidance for Year 2000 Disclosure 
for Municipal Issuers 


Generally, municipal securities 
offerings are exempt from registration 
and municipal securities issuers are 
exempt from the reporting provisions of 
the federal securities laws, including 
line-item disclosure rules. However, 
they are not exempt from the anti-fraud 
provisions. Disclosure documents used 
by municipal issuers are subject to the 
prohibition against false or misleading 
statements of material facts, including 
the omission of material facts necessary 
to make the statements made, in light of 
the circumstances in which they are 
made, not misleading.”4 

Issuers of municipal securities and 
persons assisting in preparing 
municipal issuer disclosures are 
encouraged to consider whether such 
disclosures should contain a discussion 
of Year 2000 issues. Persons, including 
“obligated persons” as defined in Rule 
15c2-12,75 who provide information for 
use in disclosure documents or in 
ongoing disclosure to the market, are 
urged to consider their own Year 2000 
issues. Year 2000 issues should be 
considered in preparing all disclosure 


74 See Municipal Securities Interpretive Release, 
cited at note 6 above. 

75 Exchange Act Rule 15c2-12 (17 CFR 240.15c2- 
12). 


documents, whether in the context of an 
official statement, continuing disclosure 
provided in compliance with a 
disclosure covenant, or other 
information that is reasonably expected 
to reach investors and the trading 
markets.76 

Whether Year 2000 issues are material 
depends upon the particular facts and 
circumstances for each municipal 
issuer. Consideration may be given, for 
example, to whether Year 2000 issues 
affect internal operations of an issuer or 
affect an issuer’s ability to provide 
services and meet its obligations, 
including timely payment of its 
indebtedness. 

Because of the varieties of municipal 
issuers and of municipal securities, the 
examples provided below may or may 
not apply to a particular issuer and an 
issuer may be subject to facts and 
circumstances requiring disclosure not 
described below. Issuers and the 


. persons assisting in disclosure 


preparation should give careful 
consideration to Year 2000 issues 
within the context of the facts and 
circumstances applicable to the 
disclosing issuer or the securities. 


Examples of Potential Year 2000 
Problems 


For municipal issuers, Year 2000 
issues may be divided into three 
categories: Internal, External and 
Mechanical. Internal Year 2000 issues 
may arise from an issuer’s own 
operations and materially affect its 
creditworthiness and ability to make 
timely payment of its obligations. 
External Year 2000 issues may arise 
from parties, other than an issuer, that 
provide payments that support the debt 
service on an issuer’s municipal 
securities. Such payments may include, 
for example, health care reimbursement 
payments and payments under housing 
and student loan programs, as well as 
payments made by an obligated person 
under a lease, loan or installment sale 
agreement in a conduit financing. 

Mechanical Year 2000 issues may 
arise if Year 2000 problems disrupt the 
actual mechanical process used to send 
payments to bondholders. For example, 
many municipal securities pay interest 
semiannually on January 1 and July 1 of 
each year, or have periodic sinking fund 
installments due to an indenture trustee 
or fiscal agent. Issuers may wish to 
determine whether Year 2000 issues 
affect their ability to identify and meet 
such obligations in a timely manner and 
to disclose any measures that will be 
undertaken if an issuer determines it 


76 See Municipal Securities Interpretive Release. 
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will not be able to meet such 
obligations. 

Issuers of general obligation debt may 
wish to consider, for example, the 
adverse effects, if any, Year 2000 issues 
may pose to their ability to assess and 
collect ad valorem taxes and allocate 
receipts and disbursements to proper 
funds in a timely manner to make debt 
service payments when due. In 
addition, while Year 2000 issues may 
not directly affect an issuer’s ability to 
pay debt service, they may affect an 
issuer’s general accounting and payment 
functions, which may be material to 
investors. 

Revenue bond issuers may wish to 
consider, for example, any adverse 
effects Year 2000 issues may have on 
their ability to collect and administer 
the revenue stream securing their bonds 
and their ability to make timely 
payment of principal and interest on 
their obligations, as well as adverse 
effects to general accounting and 
payment functions, which may be 
material to investors. 

Conduit borrowers, such as hospitals, 
universities and others, may wish to 
consider, for example, any adverse 
effects Year 2000 issues may have on 
their ability to deliver services, collect 
revenue and make timely payment on 
their obligations, including the 
obligation to pay debt service relating to 
municipal securities, which may be 
material to investors. 

All issuers and conduit borrowers 
also may wish to consider the impact of 
Year 2000 problems facing third parties 
on their own ability to satisfy their 
responsibilities. 

er examples of suggested 
disclosure for consideration include, but 
are not limited to, the costs associated 
with fixing an issuer’s Year 2000 
problems, any loss associated with 
fixing an issuer’s Year 2000 problems, 
any loss an issuer may incur because of 
Year 2000 problems, and any liabilities 
associated with an issuer’s Year 2000 
problems. 

While not binding on issuers of 
municipal securities, issuers and 
persons assisting in preparing 
municipal issuer disclosure seeking 
further guidance may wish to review 
Sections IIIA, B; and C of this release 
applicable to public companies.”” The 
anti-fraud provisions of the federal 
securities law prohibit materially false 
and misleading statements or omissions, 
including those relating to the Year 


77 See also Proposed Governmental! Accounting 
Standards Board Technical Bulletin No. 98-a, 
“Disclosures about Year 2000 Resources 
Committed,” July 24, 1998. It can be found at 

-<http://www.rutgers.edu/accounting/raw/gasb/ 
gasbhome.html>. 


2000 issues we have discussed in this 
release. : 


List of Subjects 

17 CFR Parts 231, 241, and 276 
Securities. 

17 CFR Part 271 


Investment companies, Securities. 


Amendments to the Code of Federal 
Regulations 


For the reasons set forth in the 
preamble, the Commission is amending 
title 17, chapter II of the Code of Federal 
Regulations as follows: 


PART 231—INTERPRETATIVE 
RELEASES RELATING TO THE 
SECURITIES ACT OF 1933 AND 
GENERAL RULES AND REGULATIONS 
THEREUNDER 


1. Part 231 is amended by adding 
Release No. 33-7558 and the release 
date of July 29, 1998, to the list of 
interpretative releases. 


PART 241—INTERPRETATIVE 
RELEASES RELATING TO THE 
SECURITIES EXCHANGE ACT OF 1934 
AND GENERAL RULES AND 
REGULATIONS THEREUNDER 


2. Part 241 is amended by adding 
Release No. 34-40277 and the release 
date of July 29, 1998, to the list of 
interpretative releases. 


PART 271—INTERPRETATIVE 
RELEASES RELATING TO THE 
INVESTMENT COMPANY ACT OF 1940 
AND GENERAL RULES AND 
REGULATIONS THEREUNDER 


3. Part 271 is amended by adding 
Release No. IC-23366 and the release 
date of July 29, 1998, to the list of 
interpretative releases. 


PART 276—INTERPRETATIVE 
RELEASES RELATING TO THE ‘a 
INVESTMENT ADVISERS ACT OF 1940 
AND GENERAL RULES AND 
REGULATIONS THEREUNDER 


4. Part 276 is amended by adding 
Release No. [A-1738 and the release 
date of July 29, 1998, to the list of 
interpretative releases. 

Dated: July 29, 1998. 

By the Commission. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 98-20749 Filed 8—3-98; 8:45 am] 
BILLING CODE 8010-01-U 


SOCIAL SECURITY ADMINISTRATION 


20 CFR Parts 404 and 416 
[Regulations Nos. 4 and 16] 
RIN 0960-AD73 


Federal Old-Age, Survivors, and 
Disability Insurance and Supplemental 
Security Income for the Aged, Blind, 
and Disabled; Standards of Conduct 
for Claimant Representatives 


AGENCY: Social Security Administration. 
ACTION: Final rules. 


SUMMARY: We are amending our rules 
governing representation of claimants 
seeking Social Security or supplemental 
security income (SSI) benefits under 
title II or XVI of the Social Security Act 
(the Act), as amended. The final rules 
establish standards of conduct and 
responsibility for persons serving as 
representatives and further define our 
expectations regarding their obligations 
to those they represent and to us. The 
final rules include statutorily and . 
administratively imposed requirements 
and prohibitions. 
EFFECTIVE DATE: This regulation is 
effective September 3, 1998. 
FOR FURTHER INFORMATION CONTACT: 
Robert J. Augustine, Legal Assistant, 
Office of Process and Innovation 
Management, Social Security 
Administration, 6401 Security 
Boulevard, Baltimore, MD 21235, (410) 
966-5121. For information on eligibility 
or claiming benefits, call our national 
toll-free number, 1-800-772-1213. 
SUPPLEMENTARY INFORMATION: 
Background 

Prior regulations governing 
representatives’ conduct (§§ 404.1740, et 
seq. and 416.1540, et seq.) under titles 
II and XVI, of the Act, primarily 
reiterate various statutory provisions set 
forth in the Act. Sections 404.1745 and 
416.1545 also provide that a 
representative may be suspended or 
disqualified from practice before the 
Social Security Administration (SSA) if 
he or she has violated those rules, been 
convicted of a violation of sections 206 
or 1631(d)(2) of the Act, respectively, or 
“otherwise refused to comply with our 
rules and regulations on representing 
claimants in dealings with us.” This is 
consistent with sections 206(a)(1) and 
1631(d)(2) of the Act, which provide 
that the Commissioner of Social 
Security (the Commissioner) may 
“suspend or prohibit from further 
practice before him any such person, 
agent, or attorney who refuses to comply 
with the Commissioner’s rules and 
regulations * * *” (Section 206(a)(1) is 
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‘incorporated into title XVI of the Act by 


section 1631(d)(2)(A) of the Act.) Since 
their inception, the regulations have 
reflected the Commissioner’s (formerly 
the Secretary of Health and Human 
Services’) broad authority over matters 
involving representatives’ activities in 
their dealings with us. 

These final rules are based on the 
notice of proposed rulemaking (NPRM) 
published in the Federal Register on 
January 3, 1997 (62 FR 352). 
Specifically, they provide enforceable 
standards governing aspects of practice, 
performance and conduct for all persons 
who act as claimants’ representatives. 
The final rules also recognize the 
increased participation of compensated 
representatives in the adjudicative 
process, the special circumstances 
presented by SSA’s nonadversarial 
administrative process including its 
hearings, and statutory changes, such as 
the anti-fraud provisions of the Social 
Security Independence and Program 
Improvements Act of 1994, Public Law 
(Pub. L.) 103-296. The prior regulations 
pertaining to representatives’ conduct 
had been largely unchanged since their 
promulgation in 1980, and no longer 
adequately addressed our experience 
concerning the extensive participation 
of representatives in the claims process. 

We take seriously our statutory 
responsibility to ensure that claimants 
are represented properly during the 
claims process. Therefore, we are 
publishing these rules to improve the 
efficiency of cur administrative process 
and to ensure that claimants receive 
competent services from their 
representatives. While we recognize that 
most representatives do a conscientious 
job in assisting their clients, our 
experience has convinced us that there 
are sufficient instances of questionable 
conduct to warrant promulgation of 
additional regulatory authority. The 
prior regulations did not address a 
representative’s responsibility to 
adequately prepare and present the 
claimant’s case among other 
deficiencies. These final rules correct 
these omissions and are necessary to 
protect the claimant and the 
adjudicative process from those 
individuals who are incapable of 
providing, or unwilling to provide, 
meaningful assistance in expeditiously 
resolving pending claims. 

Although there are disparities in the 
levels of skill, experience, education 
and professional status among those 
who serve as representatives, we believe 
all such individuals must be bound by 
the same set of rules. In determining the 
appropriate standards, we considered 
the requirements and intent of the Act 
and its implementing regulations, 


= 


administrative law principles applicable 


to adjudication and the American Bar 

Association’s (ABA’s) Model Rules of 

Professional Conduct and Model Code 
of Professional Responsibility. 

There are comparable rules in part 
410, subpart F (§§ 410.684, et seq.) 
governing representative conduct under 
the Black Lung benefits program. We are 
not revising those rules, however. 
Executive Order 12866, Regulatory 
Planning and Review, issued by the 
President on October 4, 1993 (58 FR 
51735), provides that ‘‘Federal agencies 
should promulgate only such 
regulations as are required by law, are 
necessary to interpret the law, or are 
made necessary by compelling public 
need * * *.” Because we process a very 
small number of claims involving Black 
Lung benefits, and the concerns giving 
rise to these rules have not affected 
those claims, there is no compelling 
need to revise the Black Lung rules. 

We expect that the final rules will 
further clarify the obligations of 
representatives to provide competent 
representation of their clients, in 
accordance with the procedural and 
evidentiary requirements of the claims 
process. Moreover, the final rules 
constitute official notice concerning our 
requirements and prohibitions. 

drafting the proposed rules, we 
obtained information from various 
sources to address the concerns of 
claimants and others with a stake or 
interest in the issue of claimant 
representation; for example, we 
conducted focus groups with claimants 
and beneficiaries as part of our 
disability process redesign initiative. 
Participants in the public dialogue 
conducted in conjunction with our 
redesign initiative frequently noted the 
lack of timely or effective assistance on 
the part of claimants’ representatives. 
We also used information gathered in 
investigating nearly 600 complaints 
involving misconduct by representatives 
from 1988 to 1997. In light of 
complaints about the quality and 
effectiveness of representatives’ 
services, the Disability Process Redesign 
Team included within its 
recommendations provisions aimed at 
representatives’ performance. 

addition, in February 1995 we 
requested comments on a draft proposal 
from 33 separate groups and 
organizations drawn from the attorney 
and non-attorney claimant 
representative community. These 
groups included professional 
organizations, interest groups, think 
tanks, legal services organizations, and 
various private representative 
organizations. We received 92 responses 
to this informal request. Many were 


supportive, especially regarding the 
need to provide standards for non- 
attorney representatives. Many, 
however, were opposed to more 
regulation of their professional conduct. 
We carefully considered all the views 
and concerns in formulating the 
proposed rules, which we published in 
the Federal Register on January 3, 1997. 
Similarly, we considered the public 
comments received on the proposed 
rules, in formulating these final rules. 
Regulatory Provisions 

These final regulations revise 
§§ 404.1740, 404.1745, 404.1750, 
404.1765, 404.1770, 404.1799, 416.1540, 
416.1545, 416.1550, 416.1565, and 


416.1599. 
We revised §§ 404.1740(a) and 


- 416.1540(a) to explain the purpose and 


scope of these rules which are intended 
to ensure that representatives provide 
competent services to their clients and 
comport themselves in accordance with 
our rules and standards. Accordingly, 
the rules set forth affirmative duties and 
prohibited actions that shall govern the 
relationship between the representative 
and the Agency. 
- We revised §§ 404.1740(b) and 
416.1540(b) to include affirmative 
duties, which are certain obligations 
that a representative must actively 
perform in his or her representation of 
claimants in matters before us. We 
expect these affirmative duties to 
promote competence, diligence, and 
timeliness in assisting the claimant to 
meet the burden of proving eligibility 
for benefits. 

We have not changed the regulations 


_ concerning our existing duties and 


responsibilities with regard to 
developing the record and obtaining 
evidence nor have we changed our 
expectations concerning what will be 
required of claimants (see §§ 404.1512 
and 416.912 concerning disability and 
blindness claims). Therefore, we will 
continue to carry out our existing 
responsibilities in this regard. Under 
these rules, however, representatives 
will be expected to assist claimants in 
meeting their obligations with respect to 
submitting information and evidence 
and responding to our requests in 
conformity with our existing 
regulations. 

ew §§ 404.1740(b)(1) and 
416.1540(b)(1) clarify that a 
representative should act with 
reasonable promptness to obtain and 
submit to us the information and 
evidence that the claimant wants the 
decision maker to consider in ruling on 
a Claim. Based on the comments we 
received on the proposed rules we 
published, we revised the wording of 
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’ these sections to more closely track 
other existing regulatory requirements. 
In disability and blindness claims, the 
new provisions include the obligation to 
assist the claimant in complying with 
§§ 404.1512(a) and 416.912(a) which 
require claimants to bring information 
and evidence to our attention and to 
furnish medical and other evidence to 
us. 

New §§ 404.1740(b)(2) and 
416.1540(b)(2) require that the 
representative assist the claimant in 
complying, as soon as practicable, with 
our requests for information or 
evidence. In disability and blindness 
claims, this includes the obligation to 
assist the claimant in providing, upon 
our request, evidence pursuant to 
§§ 404.1512(c) and 416.912(c). 

Based on the public comments we 
received, we deleted proposed 
§§ 404.1740(b)(2)(i) and 
416.1540(b)(2)(i), which would have 
required that the representative provide, 
upon request, information regarding the 
claimant’s medical treatment, vocational 
factors or other specifically identified 
matters, or provide notification that the 
claimant does not consent to release the 
information. We also deleted proposed 
§§ 404.1740(b)(2)(ii) and 
416.1540(b)(2)(ii), which would have 
required that the representative provide, 
upon request, all evidence and 
documentation pertaining to specifically 
identified issues which the 
representative or claimant already has 
or may readily obtain. We deleted these 
proposed requirements to more closely 
track the existing regulatory 
requirements that explain a claimant’s 
duties and responsibilities with regard 
to submitting evidence and providing 
information. 

new §§ 404.1740(b)(3) and 
416-1540(b)(3), we set forth minimum 
requirements governing the 
- competency, diligence and behavior of 
representatives in their dealings with 
us. Based on the comments we received, 
we revised these sections to more 
closely track the language of model 
codes concerning competency and 
diligence of representatives. 

In new §§ 404.1740(b)(3)(i) and 
416.1540(b)(3)(i), we establish an 
affirmative duty of competency. This 
includes the requirement that a 
representative know the significant 
issue(s) in a claim and have a working 
knowledge of the applicable provisiofis 
of the Act, the regulations and the 
Rulings. A representative should also 
know how to obtain and submit 
evidence regarding the claim. 

In new §§ 404.1740(b)(3)(ii) and 
416.1540(b)(3)(ii), we require that the 
representative act with reasonable 


diligence and promptness. This 
includes providing prompt and 
responsive answers to our requests and 
communications pertaining to the 
pending claim. A representative may 
not ignore official communications. 

We deleted proposed 
§§ 404.1740(b)(3)(iii) and 
416.1540(b)(3)(iii), which would 
affirmatively have required cooperation 
in developing the record. We believe 
that cooperation is inherent in 
competency and diligence, and that 
representatives should cooperate with 
us in such matters as releasing medical 
records, scheduling consultative 
examinations and scheduling 
conferences or hearing dates. Therefore, 
a separate rule would be redundant. 

In revised §§ 404.1740(c) and 
416.1540(c), we describe prohibited 
actions, which are certain acts or 
activities that a representative must 
avoid. In part, the prohibited actions 
incorporate various statutory provisions 
set forth in the Act and other legislation. 

We based new §§ 404.1740(c)(1) and 
416.1540(c)(1) on the prohibitions (e.g., 
threatening or coercing a claimant) set 
forth in §§ 206(a)(5) and 1631(d)(2) of 
the Act, and these sections are self- 
explanatory. A representative’s honest 
mistake would not be construed as 
knowingly misleading a claimant. In 
determining whether a representative 
knowingly misled a claimant, we will 
consider whether the action involved 
matters that the representative should 
have known were untrue. 

We based new §§ 404.1740(c)(2) and 
416.1540(c)(2) on the provisions of 
sections 206(a) and (b) and 1631(d)(2) of 

.the Act which provide briefly that 
representatives are eligible for 
reasonable fees for representing a 
claimant, and these sections apply to all 
fee collections. With regard to section 
206(a)(4) of the Act, we will assume, in 
the absence of evidence to the contrary, 
that work performed by support staff in 
a law office is performed under the 
supervision of an attorney, thereby 
permitting the attorney to validly claim 
direct payment from past-due benefits 
for those services in a title II claim. This 
assumption will not apply, however, 
when a person other than an attorney 
appears alone at a hearing to provide 
representation on behalf of a claimant. 
In those cases, the person appearing 
alone at the hearing shall be considered 
the representative and will be required 
to file a fee petition or fee agreement for 
his or her services, and will not be 
entitled to receive direct payment from 
past-due title II benefits for the 
representation at the hearing. 

Generally, we based new 
§§ 404.1740(c)(3} and 416.1540(c)(3) on 


the criminal prohibitions in 18 U.S.C. 
1001 and the provisions governing civil 
monetary penalties and assessments set 
forth in section 1129 of the Act. These 
sections are self-explanatory. 

New §§ 404.1740(c)(4) and 
416.1540(c)(4) are directed against 
practices where improper acts or 
omissions by the representative, without 
good cause, have the effect of 
unreasonably delaying the disposition 
of a claim for benefits. 

We based new §§ 404.1740(c)(5) and 
416.1540(c)(5) on the provisions of 
section 1106 of the Act, which prohibit 
disclosure by any person of information 
obtained by the Agency in conjunction 
with a claim, except as may be 
authorized by regulations prescribed by 
us. The intent is to prohibit disclosure 
of information regarding a claimant 
without the claimant’s consent. 

In new §§ 404.1740(c)(6) and 
416.1540(c)(6), we prohibit a 
representative from offering or giving 
anything of value to persons involved in 
the adjudication of a claim except as 
remuneration to a witness for legitimate 
expenses or for services rendered. The 
intent is to prevent the appearance of 
influencing, or attempting to influence, 
the disposition of a claim by bestowing 
gifts or favors on individuals in a 
position to materially affect the outcome 
of the adjudication of a claim. 

New §§ 404.1740(c)(7) and 
416.1540(c)(7) apply to conduct 
undertaken during the course of oral 
proceedings which is disruptive and 
detrimental to due process and the 
administration of justice. 

In new §§ 404.1740(c)(7)(i) and 
416.1540(c)(7)(i), we prohibit repeated 
absences from or persistent tardiness at 
scheduled proceedings without good 
cause because such conduct adversely 
affects claimants, diminishes the ability 
of the Agency to operate efficiently and 
harms other applicants by disrupting 
schedules and work flow. 

In new §§ 404.1740(c)(7)(ii) and 
416.1540(c)(7)(ii), we address deliberate 
acts which have the effect of disrupting 
the proceedings or diverting the 
attention of the participants from the 
purpose of the hearing to matters 
irrelevant to the merits of the case. 

New §§ 404.1740(c)(7)(iii) and 
416.1540(c)(7)(iii) are based in part on 
the provisions of sections 206(a)(5) and 
1631(d)(2) of the Act, 18 U.S.C. 111 and 
28 CFR 64.2(x) and (aa). These 
provisions prohibit threatening or 


' intimidating conduct directed at the 


participants in an oral proceeding or the 
employees assigned to our offices, 
which has the effect of disrupting the 
proceeding. We will not tolerate actual 
or implied threats of violence. 
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In revised §§ 404.1745 and 416.1545, 
we explain that we may begin. 
proceedings to suspend or disqualify a 
person who does not meet our 
qualifications for a representative or 
who violates our rules and standards 
governing representatives in their 
dealings with us. 

We modified §§ 404.1750(a) and (d), 
404.1765(a) and (e), 404.1799(c) and (e), 
416.1550(a) and (d), 416.1565(a) and (e), 
and 416.1599(c) and (e), to reflect 
current Agency official titles and 
organizational changes. 

We revised §§ 404.1765(g)(3) and 
416.1565(g)(3) to remove the first word 
“not” from each paragraph. This 
corrects errors made when the 
regulations on representation of parties 
were reorganized, renumbered and 
republished on August 5, 1980 (45 FR 
52078). When the original regulation 
was published as § 404.983(f) on April 
26, 1969 (34 FR 6973, 6974), it provided 
that ‘‘[i]f the individual has filed an 
answer and if the hearing officer 
believes that there is relevant and 
material evidence available which has 
not been presented at the hearing, the 
hearing officer may at any time prior to 
the mailing of notice of the decision, or 
submittal of a recommended decision, 
reopen the hearing for the receipt of 
such evidence.” This is consistent with 
the preceding language in § 404.983(f), 
which states that if a representative “has 
filed no answer he shall have no right - 
to present evidence * * *.” 

In the 1980 final rule, the former 
§ 404.983(f) was renumbered as 
§ 404.1765(f), with a parallel title XVI 
provision at § 416.1565(f). Paragraph 
(f}(2) addressed representatives who do 
not answer charges and paragraph (f)(3) 
addressed those who do. Paragraph 
._ (f)(3) (45 FR 52078, 52093, 52108) 
contained a misprint, however, which 
read, “If the representative did not file 
an answer to the charges * * * .” Thus, 
paragraphs (f)(2) and (f)(3) were 
inconsistent and conflicting. . 
Subsequently, in 1991, paragraph (f) of 
§§ 404.1765 and 416.1565 was 
redesignated as paragraph (g) (56 FR 
24129, 24131, 24132). 

The 1980 misprint substantively 
changed the meaning of current 
paragraph (g)(3). As specifically 
explained in the preamble to the 1980 . 
rules, however, SSA never intended to 
make any substantive changes to the 
regulations. The regulations were 
rewritten for the purpose of reorganizing 
and restating them more clearly in 
simpler language. The misprint has 
created confusion in the representative 
disciplinary process. Consequently, we 
are taking this opportunity to correct the 


error to reflect the original intent of the 
regulations. 

We also are correcting another minor 
misprint in the prior § 404.1765(g)(3) by 
making “decisions” singular for 
correctness and consistency with 
§ 416.1565(g)(3). 

Finally, we are amending § 404.1770, 
paragraphs (a)(3) and (b)(3), to correct a 
publication error that occurred after 
paragraph (a)(3) was revised in 1991. As 
correctly published in final rules on 
May 29, 1991 (56 FR 24129, 24132), 
paragraph (a)(3) was revised to show 
that the hearing officer shall mail a copy 
of the decision to the parties at their last 
known addresses. When codified in the 
1992 volume of the Code of Federal 
Regulations, however, the revised 
language of paragraph (a)(3) was 
erroneously placed in paragraph (b)(3), 
superseding that existing language . 
addressing the effect of a final decision 
imposing a suspension upon a 
representative. This correction 
accurately reflects the language and 
purpose of paragraphs (a)(3) and (b)(3) 
and brings § 404.1770 into conformity 
with its equivalent § 416.1570. 


Public Comments 


When we published the NPRM, we 
provided the public a 60-day comment 
period. We received comments from 
over 70 individuals and organizations. 
These included comments referred to us 
by members of Congress, and comments 
from legal services organizations, the 
American Bar Association (ABA), the 
National Organization of Social Security 
Claimants’ Representatives (NOSSCR), 
the Association of Administrative Law 
Judges, Inc., and other associations of 
attorneys, and non-attorney 
representatives. We also received 
comments from individual attorneys, 
non-attorney representatives, 
Administrative Law Judges (ALJs) and 
other SSA employees. 

Many of the commenters raised 
concerns that they or previous 
commenters raised informally with 
regard to our draft proposal in February 
1995. Many commenters were opposed 
to our promulgating any additional 
regulations at all concerning 
representatives. However, we also 
received comments from individuals 
who believed that there is a need for 
clarifying regulations and who were 
supportive of our proposed rules. Other 
commenters expressed the idea that we 
should not regulate attorneys who 
practice before us, but should instead 
regulate nen-attorneys. On the other 
hand, many non-attorney 
representatives supported the idea of 
uniform national standards for beth 


attorney and non-attorney 
resentatives. 
he greatest concern was with regard 

to our proposed requirements 
concerning the submission of evidence 
and responding to our requests for 
information. In response to these 
comments and as we have indicated 
below, we revised these requirements 
extensively to conform to other existing 
regulations. We have summarized and 
addressed these statements in the 
comments and responses below with the 
other substantive comments received. 

The ABA expressed substantial 
reservations about our proposed 
standards. The ABA continued to 
believe, as it did in 1995, that some of 
the rules, especially those dealing with 
disclosure of medical information and 
the duty of advocacy for one’s client, 
were far too broad and that enforcement 
would place the Agency in the 
troublesome position of attempting to 
override a lawyer’s sworn duty to obey 


; the Rules of Professional Conduct of the 


jurisdiction in which the lawyer is 
licensed to practice. The ABA believed 
that the proposed rules continued to 
include provisions that could give rise 
to serious ethical conflicts. The ABA 
voiced particular objections to our 
proposal to place duties on 
representatives to obtain and submit 
certain evidence by certain dates. 

NOSSCR raised concerns involving 
the primacy of State bar rules for most 
attorneys, the duty to obtain specific 
evidence, the duty to submit evidence 
by certain dates, and the vagueness of 
the conduct deemed overzealous. 
NOSSCR also objected to what they 
interpreted as our attempt to close the 
record through the use of deadlines. 
NOSSCR believed that there was no 
sound basis for our proposed rules as 
drafted and that, in effect, they should 
not be promulgated. This was a position 
taken by other associations of attorneys 
and individual attorneys as well. 

As we have explained below, in 
response to the ABA’s and NOSSCR’s 
comments and other comments we have 
received, we have revised the particular 
provisions that generated the most 
concern to make them track SSA’s other 
existing regulations. We believe this 
removes the areas of greatest concern. 
For the reasons discussed below, we 
have not adopted the suggestion to refer 
complaints about attorneys to State bar 
licensing authorities for appropriate 
disposition. We have made other 
changes to address the objections with 
regard to wording of particular — 
provisions and 

Because some of the comments were 
quite detailed, we had to condense, 
summarize or paraphrase them. We 
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have, however, tried to summarize the 
commenters’ views accurately and 
respond to all of the significant issues 
raised by the commenters that are 
within the scope of the proposed rules. 
As we discuss below in responding to 
the comments, we have made revisions 
and additions to the proposed rules to 
clarify their intent. 

Comment: Some commenters 
questioned our authority to promulgate 
these regulations. One commenter stated 
that the Act does not contemplate that 
SSA would impose standards such as 
these where such standards are already 
set out in State laws that regulate the 
conduct of attorneys and others who do 
business within those states. According 
to this commenter, there is no 
justification for ignoring the regional 
differences between states that are a 
necessary and direct result of our 
constitutional system. This commenter 
also stated that these regional 
differences are tolerated in other 
settings such as the Federal courts. 

Response: The Commissioner has 
broad rulemaking authority under 
sections 205 and 1631 of the Act to 
promulgate necessary and appropriate 
rules, regulations and procedures to 
carry out the provisions of titles II and 
XVI and under sections 206 and 
1631(d}(2) of the Act to “suspend or 
prohibit from further practice before 
him any such person, agent, or attorney 
who refuses to comply with the 
Commissioner’s rules and regulations or 
who violates any provision of this 
section for which a penalty is 
prescribed.” It is the Commissioner who 
is ultimately responsible for providing 
decisionmaking that is timely and 
efficient and results in an accurate 
disposition of a claim. As stated above, 
these regulations are necessary to 
address actual and potential problems 
impacting the efficiency and integrity of 
the administrative process resulting 
from the participation of representatives 
in the claims process and to ensure that 
claimants’ eligibility for benefits is not 
prejudiced by ineffective assistance of 
their representatives. 

In Sperry v. State of Florida, 373 U.S. 
379 (1963), Florida sought to enjoin a 
non-attorney registered to practice 
before the United States Patent Office 
from preparing and prosecuting patent 
applications in Florida because he was 
. not a member of the Florida bar. The 
Supreme Court held that the Federal 
government has pre-emptive powers 
over states’ legislative and judicial 
authorities when acting under valid 
Federal regulation. 

Based on the Commissioner’s broad 
rulemaking authority and the Federal 
government’s pre-emptive powers, we 


believe that we have the authority to 
promulgate these regulations on a 
nationwide basis, and they would 
supersede any inconsistent state or local 
rules. 

Comment: Many commenters 
questioned the need for additional 
regulations governing the conduct of 
representatives. 

Response: The goal of these 
regulations is to provide the public, 
especially claimants’ representatives 
and claimants, with a uniform, clearly 
articulated set of rules that 
representatives are expected to follow in 
representing claimants before SSA. In so 
doing, we are informing the public of 
how we will carry out our statutory 
obligations in regard to claimant 
representation. - 

We carefully considered the need to 
provide enforceable standards governing 
the practice, performance, and conduct 
of all persons who act as claimants’ 
representatives. Under the prior 
regulations, we were unable to address 
some conduct by claimants’ 
representatives that we believed was 
inappropriate. For example, under the 
prior regulations, we could not address 
a representative’s misconduct during a 
hearing or failure to adequately prepare 
and present the claimant’s case. 
Moreover, various sources, including 
claimants, have complained to SSA and 
expressed concern about the quality and 
effectiveness of claimants’ 
representation. Based on these needs, 
and our statutory duty to protect ~ 
claimants from claimants’ 
representatives who do not comply with 
Social Security laws and regulations, we 
believe that the standards of conduct for 
representatives are necessary and that 
such standards clearly are in the public 
interest. 

Comment: The majority of responding 
attorneys, as well as the ABA and other 
organizations, complained that, since 
attorneys’ conduct already is governed 
by their individual State bar codes of — 
conduct and ethics rules, separate SSA 
standards of conduct are redundant and 
are an unnecessary infringement on 
State bar jurisdiction over attorneys. 
The ABA and several individuals 
suggested that SSA establish a system 
by which complaints can be referred to 
State bar disciplinary authorities when 
we suspect misconduct. The ABA . 
supported SSA’s concern that all 
representatives be held to certain 
standards of practice and conduct, but 
strongly advised that such standards 
comport with the ABA Model Rules, 
and that they be applied only to those 
representatives who would not 
otherwise be subject to the legal 
profession’s rules of conduct. One 


individual recognized that State bar 
Tules are not applicable to 
representatives who are not attorneys, 
but opined that there are not enough 
non-attorney representatives to warrant 
standards of conduct for non-attorneys. 

Some attorney commenters suggested 
that non-attorney representatives should 
be required to comply with State bar 
rules or the ABA Model Code. A few 
attorneys suggested that non-attorneys 
be barred from representing claimants 
before SSA. However, a few commenters 
specifically agreed with us that both 
attorneys and non-attorneys should 
have their conduct evaluated by the 
same criteria. 

Response: Bar rules differ in language 
and format among the 50 States, the 
District of Columbia, Puerto Rico and 
the U.S. territories and island 
possessions. As the administrator of a 
national program, however, SSA should 
not be expected or required to apply 
local rules, or local interpretations of 
the rules, to problems that require 
national uniformity. If we applied local 
rules or local interpretations rather than 
a national standard, it is conceivable 
that attorneys in one area could be 
subject to discipline by SSA for conduct 
that another jurisdiction would not find 
actionable, or vice versa. We do not 
believe it benefits the attorneys, the 
claimants or SSA to have this type of 
inconsistency in carrying out the 
Commissioner’s statutory obligation to 
regulate the conduct of representatives 
in administering a nationwide program. 

Moreover, attorneys often represent 
claimants in jurisdictions other than 
those in which they are licensed to 
practice law. In those instances, it 
would be unclear which jurisdiction’s 
rules would apply, which could lead to 
inconsistent application of the rules 
among attorneys practicing in the same 
geographical area. 

Furthermore, non-attorney 
representatives are not subject to any 
rules of conduct for representatives 
similar to bar rules. Contrary to one 
comment, individual non-attorney 
representatives and representative 
organizations represent a substantial 
number of claimants. Within the last 
eight years, suspension/disqualification 
actions against non-attorneys comprised 
approximately 36 percent of SSA’s 
representative disciplinary actions. 
Therefore, it is essential to provide rules 
that will govern the conduct of non- 
attorneys who practice before us. 
Moreover, it is only fair and equitable to 
hold all representatives who practice 
before us to the same standards. 

In addition, applying our rules to only 
non-attorney representatives is 
incompatible with the Commissioner's 
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statutory obligation to regulate the 
conduct of all representatives in order to 
ensure that claimants are being 
represented competently and fairly. 
Finally, we note that contrary to the 
suggestion that non-attorneys be 
prohibited from acting as 
representatives, the Act allows such 
representation. 

Comment: Some commenters stated 
that there should be testing or 
certification of representatives. Another 
commenter stated that SSA should 
publish standards concerning the 
character, background, and 
qualifications of non-attorney 
representatives. 

Response: We have considered the 
possibility of testing or other formal 
certification procedures for non-attorney 
representatives, but we have determined 
that the idea is not feasible at this time. 
SSA currently has standards for non- 
attorney representatives in §§ 404.1705 
and 416.1505. 

Any individual who provides services 
as a representative for a fee shall be 
expected to demonstrate, in the 
performance of those services, sufficient 
knowledge of the claims process to be 

, of assistance to the claimant. Ignorance 
of substantive provisions of law or 
procedural requirements shall not be 

- considered a mitigating factor for acts or 
omissions which impede or disrupt the 
efficient and orderly disposition of a 
claim. 

Comment: One commenter offered 
that since no other Federal agency has 
a code of conduct for representatives, it 
is unnecessary for SSA to have one. 

Response: We disagree with the 
premise of the comment and the 
conclusion. The Internal Revenue 
Service has rules for practice before it. 
See 31 CFR, Part 10. We also note that 
on November 25, 1997, the Merit 
Systems Protection Board published an 
interim rule concerning misconduct by 
representatives (62 FR 62689) which 
was finalized recently at 63 FR 35499 
(June 30, 1998). Furthermore, on 
January 20, 1998, the Department of 
Justice, Immigration and Naturalization 

*Service and the Executive Office for 
Immigration Review, published an 
NPRM to change the rules and 
procedures concerning professional 
conduct for practitioners, which 
includes attorneys and representatives 
(63 FR 2901). Moreover, whether other 
agencies have codes of conduct should 
not be determinative. SSA has a 
responsibility to protect and preserve 
our administrative processes, and by 
law may take any reasonably necessary 
action in support of that obligation. 

Comment: A few individuals 
commented on the issue of payment of 


fees to non-attorneys and suggested that 
the prohibition against direct payment 
of fees to non-attorneys should be 
removed. One commenter suggested that 
non-attorneys should be required to sign 
retainer agreements prior to 
representing claimants and should also 
be required to submit itemized fee 
statements to SSA. 

Response: These issues go beyond the 
purpose of these rules. The intent in 
drafting these regulations was not to 
change the existing statutory and 


regulatory provisions regarding payment 


of fees. However, as stated in the NPRM, 
SSA is currently considering separate 
regulations to address the issues of 
authorization, direct payment and 
administrative review of fees for 
representation. 
Comment: Other commenters 
suggested that a representative engaging 
in prohibited or obstructive conduct be 


‘penalized by reduction in the amount of 


the fee authorized. 

Response: This issue also is not the 
subject of these rules. We may address 
this issue in the separate regulations 
referred to in the previous response. 

Comment: We received various 
comments regarding the number of 
complaints of misconduct by claimants’ 
representatives investigated by the 
Office of Hearings and Appeals. Several 
commenters believed that the small 
number of complaints did not indicate 
a need for our proposed standards of 
conduct for representatives. Another 
commenter stated that our statistics 
underestimate the problem of 
inadequate representation of claimants. 

Response: Although we realize that 
most representatives do a conscientious 
job in assisting their clients, we believe 
that there are sufficient instances of 
misconduct to justify these standards of 
conduct based on the referrals and 
complaints we have received. We also 
observe, however, that many of the 
complaints we receive involve 
misconduct by claimants’ 
representatives that could not be 
addressed under the prior regulations 
but can be addressed under these 
standards of conduct. In addition, we 


- anticipate that our standards of conduct 


will result in more referrals of 
representative misconduct to the Office 
of Hearings and Appeals. 

Comment: Some commenters believed 
that SSA’s decision to seek discipline of 
a claimant’s representative will be based 
on the Agency’s workload and will not 
be applied uniformly. 

Response: Our decision to seek 
discipline of a claimant’s representative 
will be based solely on a 
representative’s misconduct, not SSA’s 
workload. We also believe that the rules 


provide a strong basis for uniform 
application of such actions and 
recognize our obligation to effectively 
implement them in an even-handed, 
consistent manner. Moreover, we 
believe that the rules clearly focus on 
the responsibilities of a claimant’s 
representative, including avoiding 
unjustifiable delays that harm the > 
processing of the claim. The rules apply 
to claimants’ representatives.in all 
stages of our process and all aspects of 
their representation before us. 

Comment: Several commenters 
pointed out the delays in our 
administrative decisionmaking process. 
Generally, observing that SSA is under 
no time constraints in processing cases, 
they expressed the belief that the delays 
result from Agency actions rather than 
representative misconduct. 

Response: The time it takes to decide 
claims in the administrative process is 
influenced by many factors. We believe 
that our new rules will enhance our 
efforts to improve the efficiency and 
timeliness of our adjudication process. 
At the same time, in fairness, we will 
not hold representatives accountable for 
matters solely within the control of the 
Agency. 

Comment: A few individuals observed 
that the new regulations would put an 
unnecessary administrative burden on 
SSA and would create a new 
bureaucracy. Others suggested that the 
rules would also place an unwarranted 
burden on representatives and would 
have a chilling effect upon 
representation. 

esponse: Although, as noted 
previously, these regulations may result 
in our receiving additional complaints 
of misconduct, the complaints will be 
handled by the same staff and in the 
same manner as complaints filed under 
the prior regulations. As we have stated 
below in response to similar comments, 
we do not believe that these regulations 
place an unwarranted burden on 
representatives or discourage 
representation. Instead, we believe that 
these rules will improve the efficiency 
of our administrative process. 

Comment: Several commenters 
complained about claimants’ 
representatives’ lack of access to claim 
files, lost records, lack of response from 
SSA to inquiries, and delay in obtaining 
records from SSA. 

Response: We agree that these issues 
are relevant, but they are not directly 
related to the subject matter of these 
rules. We will, of course, consider such 
extenuating circumstances in deciding 
whether there was inappropriate delay 


~ or failure to adequately prepare and 


present the claimant’s case. As noted 
below, we will not hold a representative 
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accountable for matters beyond his or 
her control. 

Comment: Several commenters 
expressed concern that SSA employees, 
including ALJs, may abuse the process 
by improperly finding violations of the 
standards of conduct or by making 
unreasonable demands on 
representatives. 

Response: We believe that the internal 
checks and balances within our 
operating procedures provide adequate 
safeguards against abuse of discretion 
and/or arbitrary action. Furthermore, we 
note that the determination on whether 
to file a complaint against a 
representative for violating these 
regulations will be made by the Deputy 
Commissioner for Disability and Income 
Security Programs (or other official the 
Commissioner may designate), or his or 
her designee (hereinafter Deputy 
Commissioner or designee), rather than 
by any other employee, including an 
ALJ. Even after a complaint is served, a 
representative is entitled to file an 
answer and petition for withdrawal of 
the complaint. Thereafter, the accused 
party has a right to a full evidentiary 
hearing, and a right to request review of 
the resulting decision. In view of these 
elaborate safeguards, administered at 
each step by independent decision 
makers, it is unlikely that an honest 
mistake or a reasonable 
misunderstanding on the part of a 
representative would result in 
sanctions. 

Comment: Other commenters 
intimated that we are proposing these 
rules to punish representatives or 
decrease the rate of representation. 

Response: SSA neither encourages nor 
discourages representation. Our sole 
purpose in proposing these regulations 
is to carry out our statutory obligation 
to ensure that representatives, when 
utilized, meet certain standards in their 
dealings with claimants and with us. 

Comment: Other commenters 
suggested a code of conduct for SSA 
employees, including ALJs. 

esponse: The suggestion is outside 
the scope and purpose of these rules. 
All SSA employees, including ALJs, 
must conform their conduct to 
government-wide standards of conduct. 
Any member of the public who believes 
that any SSA employee has violated 
these standards should report these 
violations to us. Additionally, we also 
have existing procedures to address 
allegations of bias or misconduct on the 
part of ALJs. 

Comment: Several individuals 
commented on the issue of SSA’s ability 
to contact the claimant directly. One 
representative stated that the proposed 
standards of conduct fail to point out 


what rules apply to SSA employees who 
contact and, according to this 
commenter, allegedly intimidate 
claimants although these claimants may 
be represented. One attorney stated that 
in other legal matters such as criminal 
or civil actions, it is improper to contact 
the client directly. Another commenter 
stated that it was not true that SSA may 
not contact a represented claimant 
directly. This individual stated that SSA 
may do so in cases of fraud or similar 
fault or to resolve discrepancies, and 
must do so to provide and explain rights ~ 
and responsibilities in connection with 
the filing of a claim. Additionally, this 
individual observed that representatives 
should be aware that SSA can and will 
make such contacts. 

Response: SSA’s general policy is that 
SSA makes all contacts with a 
represented claimant in connection with 
prosecution of a claim through, or with 
the permission of, the appointed 
representative. However, SSA may 
contact the claimant directly: if the 
representative asks SSA to deal directly 
with the claimant; or if SSA’s records 
indicate that the claimant is 
represented, but there is insufficient or 
conflicting information regarding who 
the claimant’s representative is; or if an 
appointed representative’s authority 
may have expired, but there is 
insufficient information in the file or on 
the system to make this determination 
accurately; or if the issue involves a 
possible violation by the representative 
or the claimant. Also, because an 
appointed representative’s authority 
ordinarily does not extend to signing an 
application on behalf of a claimant, SSA 
frequently does have direct contact with 
a Claimant during the claims-filing 
process. Contacts other than as 
explained above are not in accordance 
with our procedures, and we would 
certainly want to be told about 
employee improprieties, such as alleged 
intimidation. 

Comment: Several ALJs in one 
hearing office and the Association of 
ALJs requested an additional rule 
dealing with withdrawal of 
representation by representatives 
shortly before or on the date of the 
hearing. They indicated that in no court 
may a representative withdraw from a 
case without leave of court and that the 
absence of such a requirement for SSA 
hearings results in additional delay and 
a waste of time and money. These 
commenters propose a rule requiring the 
representative to show good cause for 
withdrawal, or by allowing withdrawal 
no later than six days after notice of 
hearing is issued without having to 
show good cause. : 


Response: SSA’s decisionmaking 
process is nonadversarial and informal, 
and claimants do not require 
representation. The decision to have a 
representative is the claimant’s, and 
SSA neither encourages nor discourages 
representation. A claimant may revoke 
the appointment of a representative at 
any time. Likewise, a representative 
may withdraw from representing a 
claimant at any time. Any rule limiting 
the withdrawal of a representative 
would contravene SSA’s basic policy on 
representation. If a claimant still desires 
representation after his or her 
representative withdraws, we will allow 
the individual time to secure a new 
representative before we adjudicate the 
claim. 

Comment: One ALJ suggested that 
SSA by regulation, or Congress through 
statute, provide SSA ALJs with some 
form of limited contempt or sanction 
powers to control the conduct of 
representatives and claimants in 
addition to the proposed rules. The ALJ 
mentioned that recently enacted 
legislation gave immigration judges the 
authority to sanction by civil money 
penalty any action or inaction in 
contempt of the judge’s proper exercise 
of authority. The ALJ also cited a 
proposal to give Department of Health 
and Human Services Departmental 
Appeals Board ALJs sanction powers in 
civil monetary penalty cases. Another 
commenter suggested that 
§§ 404.1740(b) and 416.1540(b) should 
place an affirmative duty on . 
representatives to comply with 
prehearing orders. According to this 
commenter, the regulation should 
indicate that the ALJ has authority to 
issue and expect compliance with such 
prehearing orders. 

Response: SSA ALJs do not have 
contempt powers or sanction authority, 
and we do not have legislation similar 
to that cited by the commenter. SSA> 
ALJs, on their own initiative, will not 
have the authority to enforce these 
rules. Instead, as noted above, the 
determination on whether to file a 
complaint against a representative will 
be made by the Deputy Commissioner or 
designee. Finally, we believe that giving 
contempt or sanction authority to ALJs 
does not seem necessary or appropriate 
to SSA’s informal, nonadversarial 
proceedings which deal primarily with 
disability and retirement issues. 

Comment: A frequent comment 
concerning the February 1995 draft was 
that the proposed standards used terms 
that were too vague and ambiguous, 
such as “timely,” “diligence,” ‘‘as soon 
as possible” and “‘matters at issue.” To 
be responsive to these concerns and 
further clarify our requirements in the 
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NPRM, we modified the language that 
was most often identified as ambiguous. 
However, we received comments on the 
NPRM that some of the language 
continued to be vague and ambiguous. 

Response: We have made further 
revisions to address these concerns and, 
in some instances, have added language 
similar to that in model codes of 
conduct. Attorneys are familiar with 
model code language, and these codes 
have a long interpretive history of 
similar provisions and language which 
can be used as guidance for both 
attorneys and non-attorneys. 

Comment: Some commenters found 
the entire substance of the proposed 
standards to be ambiguous, although 
one believed they were drawn too 
narrowly and should be expanded. 
Several argued that the proposals did 
not provide adequate notice to 
representatives of the exact types of* 
conduct we would find to be in 
violation of these regulations. 

Response: We believe that the rules, 
as revised, define with sufficient 
specificity the types of conduct subject 
to regulation. Similar to other standards 
of conduct (e.g., the ABA Model Rules), 
these regulations do not list every act or 
omission which might constitute a 
violation. Such a listing would be 
inappropriate to a regulation and would 
be virtually impossible to complete 
given the limitless factual situations 
involved in representing claimants. 
Rather, we intend to deal with each 
complaint on a case-by-case basis to 
determine whether, under the attending 
circumstances, a representative engaged 
in actionable misconduct. In making 
this determination we will evaluate 
whether a reasonable person, in light of 
all the circumstances, would consider 
the act or omission violative of the rule 
in question. Once it is determined that 
a formal complaint is warranted, the 
Deputy Commissioner or designee 
reviews the proposal independently 
from the investigative component and 
makes a decision whether to file a 
complaint. Moreover, the individual or 
individuals identifying the misconduct, 
whether an ALJ or other employee, will 
not be the sanctioning authority or 
initiate the formal complaint. 

Comment: The majority of the 
commenters objected to the revised 
wording of proposed §§ 404.1740(b)(1) 
and 416.1540(b)(1) which required the 
representative to “[p]romptly obtain all 
information and evidence which the 
claimant wants to submit in support of 
the claim and forward the same for 
consideration as soon as practicable, but 
no later than the due date designated by 
the Agency, except for good cause 
shown.” Many commenters believed 


that this rule was overly broad and 
would put an undue burden on 
representatives. They also believe that 
these requirements and the ones 
contained in §§ 404.1740(b)(2) and 
416.1540(b)(2) are procedural rules 
which are inappropriate for ethical 
standards governing the conduct of 
representatives. 

Several representatives noted that 
they do not submit evidence until the 
case is at the ALJ level because, 
according to them, so few claims are 
allowed at the initial and 
reconsideration levels. Other 
commenters noted that rather than 
improving the efficiency of the process, 
this rule would add procedural barriers 
to the process by setting up vague, 
unspecified deadlines by which all 
evidence must be submitted. 

A few commenters stated that 
“evidence which the claimant wants to 
submit in support of the claim” should 


be defined. One commenter noted that ~ 


this requirement is impractical because 
claimants often want their 
representatives to obtain and submit 
evidence that is 15 or 20 years old or do 
not remember relevant information. 
Another commenter observed that 
evidence is often incrementally 
discovered over a period of time so that 
it is not reasonable to require that all 
evidence be submitted by a specific 
date. An additional commenter pointed 
out that because SSA is not required to 
complete any step of the administrative 
decisionmaking process by a set 
deadline, it would be impossible for the 
representative to decide when to request 
and submit the evidence that would 
give the best chance of obtaining an 
award of benefits. 

A number of commenters objected to 
the requirement that evidence be 
submitted ‘‘as soon as practicable” or by 


- the “due date” set by the Agency. They 


believe that these terms are vague and 
lack the specificity required in a rule 
governing conduct. One individual 
asked whether there was any way to 
state a specific event or method for 
determining due dates and noted that 
the proposed rules did not provide any 
direction to SSA personnel as to how to 
select due dates. Several commenters, 
including NOSSCR, stated that 
mandating due dates for submission of 
evidence is equivalent to closing the 
record in contravention of current law. 
One commenter noted that if the due 
date is prior to the date of the 
adjudicator’s determination, good cause 
would have to exist as a matter of law 
to allow submission of evidence related 
to the time period between the due date 
and the decision date. Otherwise the 
result would be to close the record prior 


to the date of the determination. Several 
commenters also observed that the term 
“good cause” is undefined, and there is 
no mechanism for determining when 
good cause would apply. 

Response: The claimant has a right to 
receive benefits under the Act only after 
establishing that he or she satisfies the 
underlying statutory and regulatory 
requirements. The NPRM envisioned 
that under the new disability process, 
claimants would be expected to take a 
more active role in establishing 
entitlement or eligibility for Social 
Security benefits. The representative, as 
the designated agent of the claimant, 
would likewise be called upon to play 
an even greater role in assisting the 
claimant in processing the claim. 

However, because SSA has not yet 
fully evaluated changes in the role that 
the claimant will have to play, we have 
revised the language concerning the 
duty of representatives in this area to 
conform with the current regulatory 
requirements placed on claimants in 
general, and on disability claimants in 
particular in §§ 404.1512 and 416.912. 

We note that in promulgating these 
Tules, we have not changed our existing 
duties and responsibilities with regard 
to developing the record and obtaining 
the evidence necessary to adjudicate 
disability and blindness claims. See 
section 223(d)(5)(B) of the Act and 
§§ 404.1512 and 416.912 and 404.1614 
and 416.1014. Moreover, we are not 
shifting the duty to claimants or 
representatives to develop the record. 
Instead, these rules are intended to 
ensure that a representative will assist 
the claimant in complying with his or 
her responsibilities to provide us 
information and evidence under our 
regulations. Although this requirement 
has not been previously included in the 
regulations, we believe that this 
assistance is an integral part of 
representation and has always been our 
expectation. - 

Accordingly, we have revised 
§§ 404.1740(b)(1) and 416.1540(b)(1) to 
clarify that the representative will be 
expected to assist the claimant in 
submitting the evidence that the 
claimant wishes to have considered by 
SSA. In deleting the requirement that 
the evidence be submitted by a specific 
due date, we have acknowledged the 
possible difficulties that claimants and 
representatives may face in obtaining 
evidence. Furthermore, although we did 
not intend the rules to have the effect of 
closing the record, some individuals 
have mistakenly interpreted the due 
date requirement as an improper 
attempt to achieve that goal. Therefore, 
deletion of the due date requirement 
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should remove any confusion regarding 
this issue. 

Nevertheless, we expect the 
representative to assist the claimant in 
submitting evidence on a timely basis. 
This means that the representative 
should make a reasonable effort to 
promptly obtain and organize the 
available, supporting evidence and 
submit it to SSA for the earliest possible 
consideration. Every claimant is entitled 
to the earliest possible decision on as 
complete a record as possible at every 
stage of our process. SSA’s commitment 
to claimant service relies on the 
availability of necessary 2vidence at the 
earliest possible stage in the process so 
that we can make an accurate and fair 
determination without delay caused by 
the need to obtain additional evidence. 

In assessing any allegation raised 
against a representative regarding failure 
to assist the claimant under these rules, 
we will consider the efforts taken to 
assist the claimant in submitting 
evidence. The rules apply both to 
disability and nondisability claims, with 
additional rules applying to disability 
claims. A representative will be 
expected to make reasonable, not 
extraordinary, efforts to obtain and 
submit evidence on a timely basis. We 
recognize that in providing 
representational services to a claimant, 
the representative may advise the 
claimant concerning the need to submit 
particular evidence. Also, we recognize 
that some claimants may be unable to 
effectively consult with their 
representatives regarding what evidence 
should be submitted and that the 
representative may be required to act on 
the claimant’s behalf to ensure that the 
relevant evidence is available to the 
adjudicator. In addition, we have added 
to these regulations a reference to “good 
cause” when a representative is unable 
to submit such evidence (as defined in 
§§ 404.911(b) and 416.1411(b)), to 
provide examples of situations in which 
good cause may exist. “Good cause” 
will be determined in the administrative 
proceeding initiated by the Deputy 
Commissioner or designee to consider 
whether there was misconduct by the 
representative. 

Comment: The majority of 
commenters objected to the affirmative 
duties specified in §§ 404.1740(b)(2) and 
416.1540(b)(2) on the basis that SSA 
was attempting to improperly delegate 
to claimants and representatives its own 
duty to develop the record, which could 
place representatives at the mercy of 
arbitrary or unreasonable SSA requests 
- for information. Specifically, a number 
of commenters observed that this rule 
conflicts with SSA’s duty to develop the 
record pursuant to sections 223(d)(5)(B) 


and 1614(a)(3)(H) of the Act and 

§§ 404.1512 and 416.912. Other 
commenters cited possible conflicts 
with §§ 404.1519a and 416.919a, and 
one commenter cited a possible conflict 


- with Social Security Ruling 96-2p. A 


few commenters observed that the duty 
to develop the record must remain with 
SSA because the proceedings are 
nonadversarial, and the focus is on 
claimants who are seeking benefits 
when they are vulnerable. Several 
commenters also pointed out that the 
language did not allow for discretion in 
situations involving uncooperative 
treating physicians and uncooperative 
or uneducated claimants. 

Several commenters took exception to 
the statement in the NPRM that under 
the proposed redesigned disability 
process, claimants and representatives 
would be expected to take a more active 
role in developing the record. They 
believed that the proposed rules 
imposed new requirements on 
representatives when the duties placed 
on claimants themselves have not been 
changed. A few commenters also noted 
that applying different standards to 
represented and unrepresented 
claimants with regard to the rules for 
submission of evidence would violate 
equal protection. 

Noting some improvement from the 
February 1995 draft, the ABA and other 
commenters nevertheless believed that 
the proposed rules were vague and 
overly broad and interpreted them as 
giving Agency staff the right to demand 
that the representative produce copies 
of almost any client information and 
records, at any time after the claim was 
filed, with no effort to limit the scope, 
the relevance or the frequency of the 
requests. The ABA and a number of 
other commenters noted that frequent 
demands for repeated updating of the 
medical information from each treating 
physician would cause unnecessary 
expense to claimants and inconvenience 
to the party from whom the information 
is sought. A few commenters expressed 
confusion about the meaning of the term 
“may readily obtain” and questioned 
whether representatives would also be 
required to obtain consultative 
examinations that are now obtained by 
SSA. Citing the time taken to decide 
claims in SSA’s administrative process, 
a number of commenters observed that 
they may be forced to update evidence 
on a regular basis while waiting up to 
a year or more for a determination on 
the claim. 

As with regard to §§ 404.1740(b)(1) 
and 404.1540(b)(1), a number of 
commenters objected to the 
requirements that evidence be 
submitted ‘‘as soon as practicable” or by 


the “due date”’ set by the Agency on the 
basis that these terms are vague and 
undefined. They also believe that setting 
deadlines for submission of evidence 
requested by SSA would result in 
improper closure of the record. 

esponse: As we did with regard to 
§§ 404.1540(b)(1) and 416.912(b)(1) 
above, we have revised the language 
concerning the duty of representatives 
in this area to conform with our current 
regulatory requirements for both 
disability and nondisability claims in 
general, and in particular the 
requirements in disability and blindness 
claims placed on claimants in 
§§ 404.1512 and 416.912. Therefore, we 
have revised this rule to clarify that the 
representative is required to assist the 
claimant in complying, as soon as 
practicable, with our requests for 
information and evidence at any stage of 
the administrative decisionmaking 
process pursuant to §§ 404.1512(c) and 
416.912(c). This includes the obligation 
to provide evidence regarding the items 
listed therein. In our view, the 
provisions of §§ 404.1740(b)(2) and 
416.1540(b)(2) require the representative 
to comply with our requests made under 
statutory authority for full and accurate 
disclosure of material facts to the same 
extent that the claimant is required to 
do so. 

As stated above, we have not changed 
our existing duties and responsibilities 
with regard to developing the record 
and obtaining the evidence necessary to 
adjudicate claims, nor are we shifting 
any duty to claimants or representatives 
to develop the record. These rules are 
intended to ensure that a representative 
will assist the claimant in complying 
with his or her responsibilities under 


our regulations. 


As we did in §§ 404.1740(b)(1) and 
416.1540(b)(1), we have deleted the 
requirement that the information and 
evidence be submitted by the ‘“‘due 


.date”’ designated by the Agency. 


However, as noted above, we do expect 
the representative to assist the claimant 
in submitting the evidence and 
information requested by SSA on a 
timely basis. This means that the 
representative should make a reasonable 
effort to obtain and organize the 
available evidence and submit it to SSA 
for the earliest possible consideration. 
This will facilitate our goal to ensure 
that we make a correct determination at 
the earliest stage of the process. 

In assessing any allegation raised 
against a representative regarding failure 
to assist the claimant in complying with 
our request for information, we wili 
consider the reasonableness of the 
request, the relevance of the information 
requested, and any factors that may 
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interfere with the procurement of 
requested information. For example, if a 
representative has made several 
attempts to obtain the requested 
information from the claimant or 
another source without receiving a 
response, we will likely determine that 
such efforts are in compliance with our 
rules. 

Comment: Many commenters raised 
the issue of who must pay to obtain 
medical records. A number of 
individuals cited the high costs of 
obtaining medical records from 
physicians and hospitals.and noted that 
many claimants would be unable to pay 
such costs. Some attorneys expressed 
concern that they may be required to 
advance funds for records and that this 
may be in contravention of State bar 
rules. 

Response: We are not changing our 
existing rules concerning payment for 
evidence. We will continue to pay for 
the medical records that we need to 
adjudicate claims pursuant to our 
existing regulations. 

Comment: Many of the attorney 
commenters on the February 1995 draft 
stated that compliance with proposed 
§§ 404.1740(b)(2) and 416.1540(b)(2), . 
which in the February 1995 draft asked 
representatives to “[p]romptly comply, 
at every stage of the administrative 
review process, with our requests for 
information and evidence,” might place 
them in violation of their own State bar 
rules requiring zealous advocacy and 
protection of confidential client 
information. As stated in the NPRM, 
based on these preliminary comments, 
we modified proposed §§ 404.1740(b)(2) 
and 416.1540(b)(2) to permit 
representatives to protect a client’s 
confidentiality by notifying SSA that 
“the claimant does not consent to 
release of some or all of the [requested] 
material.” This language in the NPRM 
caused many commenters, including the 
ABA, to state that the proposed revision 
would “‘red flag’’ this evidence and 
permit ALJs and SSA to draw adverse 
inferences based on the statement of the 
claimant’s declination to release the 
material. The commenters believed that 
this issue raised serious ethical 
concerns and observed that notifying 
SSA of the claimant’s refusal to submit 
evidence could subject them to sanction 
by their State bar associations for failing 
to protect the confidences and secrets of 
their clients. 

Spetifically, one commenter noted 
that this provision would put attorneys 
at odds with the State Bar of Georgia’s 
Standard #28 which provides that ‘“‘[a] 
lawyer may not reveal the secrets and 
confidences of a client.” Similarly, 

another commenter cited a conflict with 


California Business and Professional 
Code section 6068 subsection (e), which 
requires an attorney “to maintain 
inviolate the confidence, and at every 
peril to himself or herself to preserve 
the secrets, of his or her client.” 
Additionally, the ABA cited a potential 
conflict with Model Rule 1.6 which 
prohibits an attorney from revealing 
client information without the client’s 
consent. 

Conversely, a number of commenters, 
notably ALJs, felt that the proposed 
revision would create a privilege from 
disclosure for claimants where none 
was intended and no privilege currently 
exists. The ALJs found this to be 
extremely troublesome and noted that it 
would result in decisions that are based 
on an incomplete evidentiary record. 

Additionally, one commenter 
observed that it is unrealistic to expect 
a representative to engage in a 
consultation with the claimant in the 
short timeframe in which the claimant 
would be expected to exercise an 
informed decision on whether to release 
or withhold information. Other 
commenters noted that some medical 
and psychiatric reports are stamped 
with clear warnings that they should not 
be disclosed to the claimant. Therefore, 
it could be harmful if the representative 
was required to discuss such a report 
with the claimant to determine if the 
claimant would give consent for release. 

Response: Because of the confusion 
and ethical concerns surrounding this 
proposed language, we have removed it 
from the final regulations and inserted 
language which reflects the currently 
existing regulatory requirements 
concerning the claimant’s and the 
representative’s obligations in terms of 
responding to our requests. As 
explained above, in disability and 
blindness claims, this language is in 
conformity with the existing 
requirements of §§ 404.1512 and 
416.912. 

Comment: Some commenters 
expressed concerns about how proposed 
§§ 404.1740(b)(3)(i) and 
416.1540(b)(3)(i), which deal with a 
representative’s duty to be cognizant of 
the matters at issue, as well as 
evidentiary and procedural 
requirements, would be applied. They 
specifically posed questions about 
whether lack of knowledge of one 
procedural rule or disagreement with an 
ALJ over the application of a particular 
standard or rule would be enough to 
cause a complaint to be filed against a 
representative. 

esponse: We revised 
§§ 404.1740(b)(3)(i) and 
416.1540(b)(3)(i) to clarify our 
expectations regarding the knowledge 


and preparation required to represent 
claimants before us. We based this 
revision on ABA Model Rule 1.1 which 
requires competent representation. We 
also added language specifying that a 
representative should know the 
significant issue(s) in a claim and have 
a working knowledge of the applicable 
provisions of the Act, the regulations 
and the Rulings. However, this does not 
mean that a representative has to know 
every provision. 

Furthermore, we will deal with each 
complaint on a case-by-case basis to 


- determine whether a representative 


engaged in actionable conduct. We will 
determine whether a reasonable person, 
in light of all the circumstances, would 


consider the act or omission violative of 


the section of the regulation in question. 

Comment: One commenter was 
confused about the meaning of 
§§ 404.1740(b)(3)(ii) and 
416.1540(b)(3)(ii) and asked whether 
“information pertinent to the processing 
of the claim” would require a 
representative to investigate issues such 
as whether the claimant was engaging in 
part-time work. 

Response: We revised this section to 
clarify the requirement that the 
representative must promptly respond 
to our requests for information 
concerning the claim. We based this 
revision on ABA Model Rule 1.3 which 
requires reasonable diligence and 
promptness. In applying this rule, we 
will not expect the representative to | 
investigate the claim or to obtain 
information that is not readily available. 
Instead, the rule is intended to ensure 
that representatives are responsive to 
our inquiries so that the processing of 
the claim will not be delayed pending 
a response from the representative on 
the claimant’s behalf. There is no time 
limit on when responses must be 
provided, but a representative should 
promptly respond. Furthermore, 
“information pertinent to processing the 
claim” means the information and 
evidence that the claimant, with the 
assistance of the representative, as 
required, should submit under the 
current statutory and regulatory 
requirements. 

omment: One commenter believed 
that §§ 404.1740(b)(3)(iii) and 
416.1540(b)(3)(iii) may raise an ethical 
problem for an attorney who may be put 
in the position between demonstrating 
good cause by showing that the claimant 
is unavailable and possibly 
uncooperative or risking a finding by 
SSA that the attorney is acting 
unethically. 

Response: We deleted this section 
from the final regulations because we 
believe that cooperation by the 
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representative is inherent in the 
competent and diligent representation 
of a claimant. With regard to a showing 
of “‘good cause,” this would occur in a 
proceeding separate from the claims 
process. Therefore, it would not impair 
the representative’s ethical duty to his 
or her client. 

Comment: The ABA commented that 
although §§ 404.1740(c) and 416.1540(c) 
were an improvement over the earlier 
draft and began to define the conduct 
that would be considered objectionable, 
the proposed rules were still vaguely 
worded. 

Response: As discussed below, where 
appropriate, we have revised the 
provisions of these sections to clarify 
the conduct that we will consider to be 
inappropriate. 

Comment: An ALJ expressed concern 
about misstatements of fact or 
occurrences by representatives in their 
arguments before the Appeals Council. - 
The ALJ suggested that we add a 
provision to §§ 404.1740(c) and 
416.1540(c) prohibiting a representative 
from making any incorrect statement 
about a proceeding or persons involved 
in a proceeding before SSA. The ALJ 
further suggested that this provision 
should make it clear that a “material 
fact within our jurisdiction” is to be 
read much more broadly than facts 
affecting the outcome of the case and 
should also include matters such as the 
conduct of the hearing, performance of 
the ALJ and other SSA personnel and 
the testimony of impartial witnesses. 

Response: We decided not to adopt 
this suggestion. We believe that the 
language of §§ 404.1740(c)(3) and 
416.1540(c)(3) adequately addresses our 
intent to prevent false statements 
concerning a claim at any stage in our 
process. Furthermore, if we added such 
a provision, we believe that SSA could 
be subject to disputes concerning the 
actual “correctness” of statements made 
about SSA personnel, including ALJs. In 
order to more closely track the statutory 
requirements, we revised this section to 
add a prohibition against “misleading” 
statements. 

Comment: One commenter objected to 
§§ 404.1740(c)(1) and 416.1540(c)(1) on 
the basis that these sections conflict 
with §§ 404.1740(b)(2)(i) and 
416.1540(b)(2)(i), which require the 

_Tepresentative to ask for the client’s 
consent to release the evidence needed 
for adjudication. The commenter 
believed that requesting the claimant’s 
consent would be the equivalent of 
coercing the claimant by using the - 
representative’s relationship with the 
claimant to direct a decision or action 
by the claimant. 


Response: For the reasons discussed 
in our response above, we have deleted 
§§ 404.1740(b)(2)(i) and 
416.1540(b)(2)(i) from the final 
regulations. A representative would 
never have been required to coerce a 
claimant in order to comply with any of 
the affirmative duties specified in the 
rules, and our deletion of these sections 
should clarify the matter. We also note 
that §§ 404.1740(c)(1) and 
416.1540(c)(1) are based on the 
prohibitions set forth in section 
206(a)(5) of the Act and are self- 
explanatory. 

Comment: We received comments 
which indicated the perception that 
§§ 404.1740(c)(2) and 416.1540(c)(2) 
would somehow change the statutory, 
regulatory and administrative 
authorities and requirements for 
submitting, evaluating and paying 
requests for approval of fees under the 
fee petition or fee agreement 
procedures. 

Response: That is not the import or 
intent of these sections. As we stated in 
the NPRM, these sections are based on 
the provisions of sections 206(a) and (b) 
and 1631(d)(2) of the Act and apply to 
all fee collections. 

Comment: With regard to 
§§ 404.1740(c)(4) and 416.1540(c)(4), the 
ABA and other commenters stated that 
while SSA should not tolerate improper 
delays, representatives should not be 
subjected to sanction while acting in 
good faith and for purposes other than 
delay. The ABA noted that this rule fails 
to set forth a standard by which to 
measure the reason for the delay. Other 
commenters noted that the use of the 
word “negligent” is inappropriate and 
could subject a representative to 
sanction for missing only one deadline 
or by missing a deadline by only one 
day. One individual suggested that we 
add language prohibiting conduct 
resulting in delay for a significant 
period of time. Another commenter 
noted that this section creates a , 
prohibited action which is beyond the 
control of the representative because all 
time limits are under the exclusive 
control of SSA. One commenter 
suggested that we define good cause to 
include any basis upon which a 
representative negligently or 
inadvertently failed to complete a 
required action. Another commenter 
stated that the ALJ has the sole authority 
to determine whether good cause would 
apply. An additional commenter 
suggested that we include language from 
the preamble indicating how these 
sections will be applied to the final 
regulations. 

Response: We revised these sections 
to clarify that representatives through 


their own actions or omissions should 
not unreasonably delay the processing 
of a claim. In addition, we deleted 
“willfully or negligently” and added a 
reference to §§ 404.911(b) and 
416.1411(b) which set forth examples of 
“good cause.” Furthermore, we reiterate 
that SSA does not intend to penalize 
representatives for reasonable or 
justifiable delays or delays that may 
occur even when reasonable care is 
taken in preparing the claim. 

In determining whether a 
representative has violated this rule, we 
will look at the gravity of the 
representative’s conduct, the 
consequences to the claimant, whether 
the behavior represents a pattern or 
practice and other factual circumstances 
related to the matter. This section is 
intended to prohibit intentional conduct 
or conduct that evinces a failure to 
apply a reasonable standard of care in 
representing the claimant, e.g., conduct 
that results in an unreasonable delay, 
not a minor wait. We also note that 
representatives will not be held 
accountable for delays in our 
administrative decisionmaking process. 
Additionally, as stated above, the 
determination of whether to file a 
complaint for violation of this or any 
other regulation governing the conduct 
of representatives will be made by the 
Deputy Commissioner or designee. 

omment: A few individuals and the 
ABA expressed concern about the intent 
of §§ 404.1740(c)(5) and 416.1540(c)(5). 
The commenters questioned whether 
this rule would apply to information 
about the claimant or other persons and 
whether it would allow the 
representative to release the claimant’s 
medical reports to the claimant’s 
treating source. Another commenter 
believed that this rule was an attempt to 
interfere with the attorney-client 
relationship. The same individual also 
opined that this rule runs contrary to 
the provisions of the Privacy Act and 
the recent amendments to the Freedom 
of Information Act. 

Response: Similar language was 
included in the prior regulations at 
§§ 404.1740(d) and 416.1540(d). This 
rule is based on section 1106 of the Act, 
which prohibits disclosure by any 
person of information obtained from the 
Agency in conjunction with a claim, 
except as may be authorized by our 
regulations or as otherwise determined 
by Federal Law. It is intended to prevent 
a representative from improperly 
disclosing information received from 
SSA, without the claimant’s consent, in 
contravention of our regulations. We 
have deleted the reference to 
information about another person to 
clarify that disclosure is warranted only 
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with the consent of the claimant or as 
otherwise authorized by Statute or our 
regulations. 

Comment: One commenter was 
confused about the meaning of 
§§ 404.1740(c)(6) and 416.1540(c)(6) and 
questioned whether these sections 
would prohibit actions such as a law 
firm’s discussing possible employment 
opportunities with SSA employees or 
social interactions between ALJs and 
private attorneys outside of work hours. 

Response: This rule is intended to 
prevent the fact or appearance of 
attempting to influence the disposition 
of a claim by offering or giving 
something of value to an individual in 
a position to materially affect the 
outcome of the case. It is not intended 
to apply to conduct unrelated to the 
adjudication of claims. 

Comment: Several commenters, 
including the ABA and NOSSCR, 
objected to §§ 404.1740(c)(7) and 
416.1540(c)(7) on the basis that these 
sections are vague and would interfere 
with an advocate’s ability to zealously 
represent his or her client. The 
commenters believe that this rule does 
not provide an objective standard 
indicating what is permissible and what 
is not. The ABA also observed that the 
proposed limitations raised First 
Amendment concerns regarding 
freedom of speech. 

A few commenters noted that it may 
be appropriate for an attorney to 
“threaten” to appeal an ALJ’s decision 
and to point out errors made by the ALJ 
during the hearing. A few individuals 
also opined that a representative who 
points out matters of ignorance or 
impropriety by the ALJ may be subject 
to allegations of discourteous behavior 
by the same ALJ. Another commenter 
observed that this rule is unnecessary 
because in most cases, the parties act 
appropriately. 

Response: In response to these 
concerns, we modified the language in 
§§ 404.1740(c)(7)(iii) and 
416.1540(c)(7)(iii) to prohibit 
threatening or intimidating language or 
conduct ‘“‘which results in a disruption 
of the orderly presentation and 
reception of evidence.” We realize that 
zealous advocacy may require vigorous 
argument and that it may be appropriate 
for an advocate to point out errors 
during the proceeding or to take 
exception to the conduct of the 
proceeding. This rule is not intended to 
interfere with or limit an advocate’s 
ability to argue the case on behalf of his 
or her client if done in a professional 
manner. Instead, this provision is 
intended to address blatantly offensive 
or disruptive conduct or language that 
prevents the adjudicator from 


conducting the proceeding in a manner 
that results in a full examination of the 
evidence and the testimony presented. 
We must ensure that the proceeding is 
conducted in an appropriate manner 
and is not disrupted by individuals who 
engage in conduct or language which 
prevents the full consideration of the 
issues to be decided. 

In determining whether a 
representative has violated this rule, we 
will look at the totality of the 
circumstances, including the 
egregiousness of the conduct, its impact 
on the claimant or the Agency, possible 
provocation and whether the behavior 
reflects a pattern or practice. By setting 
a threshold of disruption of the 
proceeding, we have set a standard high 
enough to avoid infringing on zealous, 
strong advocacy. Finally, to address 
concerns that ALJs or other individuals 
may improperly find violations of this 
provision, we again note that ALJs will 
not make the determination of whether 
to file a complaint against a 
representative and that instead, the 
decision will be made by the Deputy 
Commissioner or designee. 

Comment: A few individuals asked 
questions such as whether a 
representative can request instructional 
advice from SSA to avoid violating 
these rules or question our 
determination to file a complaint. 

Response: In order to ensure that 
representatives understand these rules 
and comply with them, we welcome 
requests for information and guidance 
from individual representatives. 
Furthermore, as under our current 
procedures, representatives will be 
given an opportunity to respond to 
charges that they have violated these 
rules. In many cases, we should be able 
to resolve the problem through informal 
means such as written or oral 
counselling of the representative, 


making a formal complaint unnecessary. 


In some cases, a representative may not 
be aware that his or her conduct has 
resulted in a violation of these 
regulations and once advised of the 
violation will conform with our rules. 
As under the current regulations, if the 
Deputy Commissioner or designee 
determines that a complaint should be 
filed against a representative, the 
Deputy Commissioner or designee will 
send the representative a notice 
containing a statement of the charges 
that constitute the basis for the 
proceeding. The representative will 
have 30 days to file an answer stating 
why he or she should not be 
disqualified from acting as a 
representative. The representative will 
also have the opportunity for a hearing 
on the charges. 


Accordingly, for the reasons set out 
above, the proposed rules are being 
published as final rules with the 
revisions as noted. ~~ 


Regulatory Procedures 
Executive Order 12866 


We have consulted with the Office of 
Management and Budget (OMB) and 
determined that these rules do not meet 
the criteria for a significant regulatory 
action under Executive Order 12866. 
Thus, they were not subject to OMB 
review. 


Regulatory Flexibility Act 


We certify that these regulations will 
not have a significant economic impact 
on a substantial number of small! 
entities. The provisions of the rules that 
involve entities were developed to allow 
them to provide representational 
services without generating any 
supplemental reporting requirements. 
These rules will not result in any 
increased legal, accounting or 
consulting costs to small businesses or . 
small organizations, will not adversely 
affect competition in the marketplace, or 
create barriers to entry on the part of 
small entities. In fact, these rules may 
facilitate such entry into the 
representation sphere. The regulations 
will provide uniform standards 
applicable to all entities who engage in 
the business and tend to disqualify the 
unscrupulous and the incompetent 
practitioners, thereby expanding 
demand for others willing and able to 


-perform the service. Therefore, a 


regulatory flexibility analysis as 
provided in the Regulatory Flexibility 
Act, as amended, is not required. 


Paperwork Reduction Act 


These regulations impose no 
reporting/recordkeeping requirements 
necessitating clearance by OMB. 

(Catalog of Federal Domestic Assistance 
Program Nos. 96.001, Social Security- 
Disability Insurance; 96.002, Social Security- 
Retirement Insurance; 96.004, Social 
Security-Survivors Insurance; 96.006, 
Supplemental Security Income) 


List of Subjects 
20 CFR Part 404 


. Administrative practice and 
procedure, Blind, Disability benefits, 
Old-Age, Survivors and Disability 
Insurance, Reporting and recordkeeping 
requirements, Social Security. 


20 CFR Part 416 


Administrative practice and 
procedure, Aged, Blind, Disability 
benefits, Public assistance programs, 
Supplemental Security Income (SSI), 


: 
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Reporting and recordkeeping . 
requirements. 
Dated: July 24, 1998. 
Kenneth S. Apfel, 
Commissioner of Social Security. 


For the reasons set forth in the 
preamble, part 404, subpart R, and part 
416, subpart O, chapter III of title 20 of 
the Code of Federal Regulations are 
amended as set forth below. 


PART 404—FEDERAL OLD-AGE, 
SURVIVORS AND DISABILITY 
INSURANCE (1950— ) 


Subpart R—[Amended] 


1. The authority citation for subpart R 
of part 404 continues to read as follows: 

Authority: Secs. 205(a), 206, and 702(a)(5) 
of the Social Security Act (42 U.S.C. 405(a), 
406, and 902(a)(5)). 


2. Section 404.1740 is revised to read 
as follows: 


§ 404.1740 Rules of conduct and 
standards of responsibility for 
representatives. 

(a) Purpose and scope. (1) All 
attorneys or other persons acting on 
behalf of a party seeking a statutory 
right or benefit shall, in their dealings 
with us, faithfully execute their duties 
as agents and fiduciaries of a party. A 
representative shall provide competent 
assistance to the claimant and recognize 
the authority of the Agency to lawfully 
administer the process. The following 
provisions set forth certain affirmative 
duties and prohibited actions which 
shall govern the relationship between 
the representative and the Agency, 
including matters involving our 
administrative procedures and fee 
collections. 

(2) All representatives shall be 
forthright in their dealings with us and 
with the claimant and shall comport 
themselves with due regard for the 
nonadversarial nature of the 
proceedings by complying with our 
rules and standards, which are intended 
to ensure orderly and fair presentation 
of evidence and argument. 

(b) Affirmative duties. A 
representative shall, in conformity with 
the regulations setting forth our existing 
duties and responsibilities and those of 
claimants (see § 404.1512 in disability 
and blindness claims): 

(1) Act with reasonable promptness to 
obtain the information and evidence 
that the claimant wants to submit in 
support of his or her claim, and forward 
the same to us for consideration as soon 
as practicable. In disability and 
blindness claims, this includes the 
obligations to assist the claimant in 


bringing to our attention everything that 
shows that the claimant is disabled or 
blind, and to assist the claimant in 
furnishing medical evidence that the 
claimant intends to personally provide 
and other evidence that we can use to 
reach conclusions about the claimant’s 
medical impairment(s) and, if material 
to the determination of whether the 
claimant is blind or disabled, its effect 
upon the claimant’s ability to work on 
a sustained basis, pursuant to 

§ 404.1512(a); 

(2) Assist the claimant in complying, 
as soon as practicable, with our requests 
for information or evidence at any stage 
of the administrative decisionmaking 
process in his or her claim. In disability 
and blindness claims, this includes the 
obligation pursuant to § 404.1512(c) to 
assist the claimant in providing, upon 
our request, evidence about: 

(i) The claimant’s age; 

(ii) The claimant’s education and 
training; 

(iii) The claimant’s work experience; 

(iv) The claimant’s daily activities 
both before and after the date the 
claimant alleges that he or she became 
disabled; 

(v) The claimant’s efforts to work; and 
(vi) Any other factors showing how 
the claimant’s impairment(s) affects his 
or her ability to work. In §§ 404.1560 
through 404.1569, we discuss in more 
detail the evidence we need when we 

consider vocational factors; and 

(3) Conduct his or her dealings in a 
manner that furthers the efficient, fair 
and orderly conduct of the 
administrative decisionmaking process, 
including duties to: 

(i) Provide competent representation 
to a claimant. Competent representation 
requires the knowledge, skill, 
thoroughness and preparation 
reasonably necessary for the 
representation. This includes knowing 
the significant issue(s) in a claim and 
having a working knowledge of the 
applicable provisions of the Social 
Security Act, as amended, the 
regulations and the Rulings; and 

ii) Act with reasonable diligence and 
promptness in representing a claimant. 
This includes providing prompt and 
responsive answers to requests from the 
Agency for information pertinent to 
processing of the claim. 

(c) Prohibited actions. A 
representative shall not: 

1) In any manner or by any means 
threaten, coerce, intimidate, deceive or 
knowingly mislead a claimant, or 
prospective claimant or beneficiary, 
regarding benefits or other rights under 
the Act; 

(2) Knowingly charge, collect or 
retain, or make any arrangement to 


charge, collect or retain, from any 
source, directly or indirectly, any fee for 
representational services in violation of 
applicable law or regulation; 

(3) Knowingly make or present, or 
participate in the making or 
presentation of, false or misleading oral 
or written statements, assertions or 
representations about a material fact or 
law concerning a matter within our 
jurisdiction; 

(4) Through his or her own actions or 
omissions, unreasonably delay or cause 
to be delayed, without good cause (see 
§ 404.911(b)), the processing of a claim 
at any stage of the administrative 
decisionmaking process; 

(5) Divulge, without the claimant’s 
consent, except as may be authorized by 
regulations prescribed by us or as 
otherwise provided by Federal law, any 
information we furnish or disclose 
about a claim or prospective claim; - 

(6) Attempt to influence, directly or 
indirectly, the outcome of a decision, 
determination or other administrative 
action by offering or granting a loan, 
gift, entertainment or anything of value 
to a presiding official, Agency employee 
or witness who is or may reasonably be 
expected to be involved in the 
administrative decisionmaking process, 
except as reimbursement for 
legitimately incurred expenses or lawful 
compensation for the services of an 
expert witness retained on a non- 
contingency basis to provide evidence; 
or 

(7) Engage in actions or behavior 
prejudicial to the fair and orderly 
conduct of administrative proceedings, 
including but not limited to: 

(i) Repeated absences from or 
persistent tardiness at scheduled 
proceedings without good cause (see 
§ 404.911(b)); 

(ii) Willful behavior which has the 
effect of improperly disrupting 
proceedings or obstructing the 
adjudicative process; and 

(iii) Threatening or intimidating 
language, gestures or actions directed at 
a presiding official, witness or Agency 
employee which results in a disruption 
of the orderly presentation and 
reception of evidence. 

3. Section 404.1745 is revised to read 
as follows: 


§ 404.1745 Violations of our requirements, 
rules, or standards. 

When we have evidence that a 
representative fails to meet our 
qualification requirements or has 
violated the rules governing dealings 
with us, we may begin proceedings to 
suspend or disqualify that individual 
from acting in a representational 


capacity before us. We may file charges 


: 
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seeking such sanctions when we have 
evidence that a representative: 

(a) Does not meet the qualifying 
requirements described in § 404.1705; 

(b) Has violated the affirmative duties 
or engaged in the prohibited actions set 
forth in § 404.1740; or 

(c) Has been convicted of a violation 
under section 206 of the Act. 

4. Section 404.1750 is amended by 
revising paragraphs (a) and (d) to read 
as follows: 


§ 404.1750 Notice of charges against a 
representative. 

(a) The Deputy Commissioner for 
Disability and Income Security 
Programs (or other official the 
Commissioner may designate), or his or 
her designee, will prepare a notice 
containing a statement of charges that 
constitutes the basis for the proceeding 
against the representative. 

(d) The Deputy Commissioner for 
Disability and Income Security 
Programs (or other official the 
Commissioner may designate), or his or 
her designee, may extend the 30-day 
period for good cause. 

5. Section 404.1765 is amended by 
revising paragraph (a), the second 
sentence of paragraph (e), and paragraph 
(g)(3) to read as follows: 


§ 404.1765 Hearing on charges. 

(a) Scheduling the hearing. If the 
Deputy Commissioner for Disability and 
Income Security Programs (or other 
official the Commissioner may 
designate), or his or her designee, does 
not take action to withdraw the charges 
within 15 days after the date on which 
the representative filed an answer, we 
will hold a hearing and make a decision 
on the charges. 


* * * * * 


(e) Parties. * * * The Deputy 
Commissioner for Disability and Income 
Security Programs (or other official the 
Commissioner may designate), or his or 
her designee, shall also be a party to the 
hearing. 


(3) If the representative did file an 
answer to the charges, and if the hearing 
officer believes that there is material 
evidence available that was not 
presented at the hearing, the hearing 
officer may at any time before mailing 
notice of the hearing decision reopen 
the hearing to accept the additional 
evidence. 

6. Section 404.1770 is amended by 
revising the first sentence of paragraph 


¥ 


(a)(3) and paragraph (b)(3) to read as 
follows: 


§ 404.1770 Decision by hearing officer. 

(a) * 

(3) The hearing officer shall mail a 
copy of the decision to the parties at 
their last known addresses. * * * 

(3) If the final decision is that a 
person is suspended for a specified 
period of time from being a 
representative in dealings with us, he or 
she will not be permitted to represent 
anyone in dealings with us during the 
period of suspension unless authorized 
to do so under the provisions of 
§ 404.1799. 

7. Section 404.1799 is amended by 
revising the first sentence of paragraph 
(c) and the second sentence of 
paragraph (e) to read as follows: 


§ 404.1799 Reinstatement after 
suspension or disqualification—period of 
suspension not expired. 


* * * * * 


(c) The Deputy Commissioner for 
Disability and Income Security 
Programs (or other official the 
Commissioner may designate), or his or 
her designee, upon notification of 
receipt of the request, shall have 30 days 
in which to present a written report of 
any experiences with the suspended or 
disqualified person subsequent to that 
person’s suspension or disqualification. 


* *x * * * 


(e) * * * It shall also mail a copy to 
the Deputy Commissioner for Disability 
and Income Security Programs (or other 
official the Commissioner may 
designate), or his or her designee. 


* * * * * 


PART 416—SUPPLEMENTAL 
SECURITY INCOME FOR THE AGED, 
BLIND, AND DISABLED 


Subpart O—[Amended] 


8. The authority citation for subpart O 
of part 416 continues to read as follows: 

Authority: Secs. 702(a)(5) and 1631(d) of | 
the Social Security Act (42 U.S.C. 902(a)(5) 
and 1383(d)). 


9. Section 416.1540 is revised to read 
as follows: 


§ 416.1540 Rules of conduct and 
standards of responsibility for 
representatives. 

(a) Purpose and scope. (1) All 
attorneys or other persons acting on 
behalf of a party seeking a statutory 
right or benefit shall, in their dealings 
with us, faithfully execute their duties 
as agents and fiduciaries of a party. A 


representative shall provide competent 
assistance to the claimant and recognize 
the authority of the Agency to lawfully 
administer the process. The following 
provisions set forth certain affirmative 
duties and prohibited actions which 
shall govern the relationship between 
the representative and the Agency, 
including matters involving our 
administrative procedures and fee 
collections. 

(2) All representatives shall be 
forthright in their dealings with us and 
with the claimant and shall comport 
themselves with due regard for the 
nonadversarial nature of the 
proceedings by complying with our 
rules and standards, which are intended 
to ensure orderly and fair presentation 
of evidence and argument. 

(b) Affirmative duties. A 
representative shall, in conformity with 
the regulations setting forth our existing 
duties and responsibilities and those of 
claimants (see § 416.912 in disability 
and blindness claims): 

(1) Act with reasonable promptness to 
obtain the information and evidence 
that the claimant wants to submit in 
support of his or her claim, and forward 
the same to us for consideration as soon 
as practicable. In disability and 
blindness claims, this includes the 
obligations to assist the claimant in 
bringing to our attention everything that 
shows that the claimant is disabled or 
blind, and to assist the claimant in 
furnishing medical evidence that the 
claimant intends to personally provide 
and other evidence that we can use to 
reach conclusions about the claimant’s 
medical impairment(s) and, if material 
to the determination of whether the 
claimant is blind or disabled, its effect 
upon the claimant’s ability to work on 
a sustained basis, pursuant to 
§ 416.912(a); 

(2) Assist the claimant in complying, 
as soon as practicable, with our requests 
for information or evidence at any stage 
of the administrative decisionmaking 
process in his or her claim. In disability 
and blindness claims, this includes the 
obligation pursuant to § 416.912(c) to 
assist the claimant in providing, upon 
our request, evidence about: 

(i) The claimant's age; 

(ii) The claimant’s education and 
training; 

(iii) Fhe claimant’s work experience; 
(iv) The claimant’s daily activities 
both before and after the date the 
claimant alleges that he or she became 
disabled; 

(v) The claimant’s efforts to work; and 
(vi) Any other factors showing how 
the claimant’s impairment(s) affects his 
or her ability to work, or, if the claimant 

is a child, his or her functioning. In 


(g)*** 
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§§ 416.960 through 416.969, we discuss 
in more detail the evidence we need 
when we consider vocational factors; 
and 

(3) Conduct his or her dealings in a 
manner that furthers the efficient, fair 
and orderly conduct of the 
administrative decisionmaking process, 
including duties to: 

(i) Provide competent representation 
to a claimant. Competent representation 
requires the knowledge, skill, 
thoroughness and preparation 
reasonably necessary for the 
representation. This includes knowing 
the significant issue(s) in a claim and 
having a working knowledge of the 
applicable provisions of the Social 
Security Act, as amended, the 
regulations and the Rulings; and 

(ii) Act with reasonable diligence and 
promptness in representing a claimant. 
This includes providing prompt and 
responsive answers to requests from the 
Agency for information pertinent to 
processing of the claim. 

Prohibited actions. A 
representative shall not: 

(1) In any manner or by any means 
threaten, coerce, intimidate, deceive or 
knowingly mislead a claimant, or 
prospective claimant or beneficiary, 
regarding benefits or other rights under 
the Act; 

(2) Knowingly charge, collect or 
retain, or make any arrangement to 
charge, collect or retain, from any 
source, directly or indirectly, any fee for 
representational services in violation of 
applicable law or regulation; 

_ (3) Knowingly make or present, or 
participate in the making or 
presentation of, false or misleading oral 
or written statements, assertions or 
representations about a material fact or 
law concerning a matter within our 
jurisdiction; 

(4) Through his or her own actions or 
omissions, unreasonably delay or cause 
to be delayed, without good cause (see 
§ 416.1411(b)), the processing of a claim 
at any stage of the administrative 
decisionmaking process; 

(5) Divulge, without the claimant’s 
consent, except as may be authorized by 
regulations prescribed by us or as 
otherwise provided by Federal law, any 
information we furnish or disclose 
about a claim or prospective claim; 

(6) Attempt to influence, directly or 
indirectly, the outcome of a decision, 
determination or other administrative 
action by offering or granting a loan, 
gift, entertainment or anything of value 
to a presiding official, Agency employee 
or witness who is or may reasonably be 
expected to be involved in the 


administrative decisionmaking process, 
except as reimbursement for 
legitimately incurred expenses or lawful 
compensation for the services of an 
expert witness retained on a non- 
contingency basis to provide evidence; 
or 

(7) Engage in actions or behavior 
prejudicial to the fair and orderly 
conduct of administrative proceedings, 
including but not limited to: 

(i) Repeated absences from or 
persistent tardiness at scheduled 
proceedings without good cause (see 
§ 416.1411(b)); 

(ii) Willful behavior which has the 
effect of improperly disrupting 
proceedings or obstructing the 
adjudicative process; and 

(iii) Threatening or intimidating 
language, gestures or actions directed at 
a presiding official, witness or Agency 
employee which results in a disruption 
of the orderly presentation and 
reception of evidence. 

10. Section 416.1545 is revised to read 
as follows: 


§ 416.1545 Violations of our requirements, 
rules, or standards. 


When we have evidence that a 
representative fails to meet our 
qualification requirements or has 
violated the rules governing dealings 
with us, we may begin proceedings to 
suspend or disqualify that individual 
from acting in a representational 
capacity before us. We may file charges 
seeking such sanctions when we have 
evidence that a representative: — 

(a) Does not meet the qualifying 
requirements described in § 416.1505; 

(b) Has violated the affirmative duties 
or engaged in the prohibited actions set 
forth in § 416.1540; or 

(c) Has been convicted of a violation 
under section 1631(d) of the Act. 

11. Section 416.1550 is amended by 
revising paragraphs (a) and (d) to read 
as follows: 


§ 416.1550 Notice of charges against a 
representative. 


(a) The Deputy Commissioner for 
Disability and Income Security 
Programs (or other official the 
Commissioner may designate), or his or 
her designee, will prepare a notice 
containing a statement of charges that 
constitutes the basis for the proceeding 
against the representative. 

* * * * * 


(d) The Deputy Commissioner for 
Disability and Income Security 
Programs (or other official the 
Commissioner may designate), or his or 


her designee, may extend the 30-day 
period for good cause. 
* * * * * 


12. Section 416.1565 is amended by 
revising paragraph (a), the second 
sentence of paragraph (e), and paragraph 
(g)(3) to read as follows: 


§ 416.1565 Hearing on charges. 

(a) Scheduling the hearing. If the 
Deputy Commissioner for Disability and 
Income Security Programs (or other 
official the Commissioner may 
designate), or his or her designee, does 
not take action to withdraw the charges 
within 15 days after the date on which 
the representative filed an answer, we 
will hold a hearing and make a decision 
on the charges. 


* * * * * 


(e) Parties. * * * The Deputy 
Commissioner for Disability and Income 
Security Programs (or other official the 
Commissioner may designate), or his or 
her designee, shall also be a party to the 
hearing. 

* * *x * * 


(3) If the representative did file an 
answer to the charges, and if the hearing 
officer believes that there is material 
evidence available that was not 
presented at the hearing, the hearing 
officer may at any time before mailing 
notice of the hearing decision reopen 
the hearing to accept the additional 
evidence. 

* * * * * 

13. Section 416.1599 is amended by 
revising the first sentence of paragraph 
(c) and the second sentence of 
paragraph (e) to read as follows: 


§ 416.1599 Reinstatement after 
suspension or disqualification—period of 
suspension not expired. 

* * * * * 

(c) The Deputy Commissioner for 
Disability and Income Security 
Programs (or other official the 
Commissioner may designate), or his or 
her designee, upon notification of 
receipt of the request, shall have 30 days 
in which to present a written report of 
any experiences with the suspended or 
disqualified person subsequent to that 
person’s suspension or disqualification. 


* * * * * 


(e) * * * It shall also mail a copy to 
the Deputy Commissioner for Disability 
and Income Security Programs (or other 
official the Commissioner may 
designate), or his or her designee. 

* * * * * 
[FR Doc. 98-20760 Filed 8—3—-98; 8:45 am] 
BILLING CODE 4190-29-P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
. 21 CFR Part 520 


Oral Dosage Form New Animal Drugs; 
Clenbuterol 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by Boehringer 
Ingelheim Animal Health, Inc. The 
NADA provides for veterinary 
prescription use of clenbuteroi syrup 
(clenbuterol hydrochloride) indicated 
for the management of horses affected 
with airway obstruction, such as occurs 
in chronic obstructive pulmonary 
disease (COPD). 
EFFECTIVE DATE: August 4, 1998. - 
FOR FURTHER INFORMATION CONTACT: 
Linda M. Wilmot, Center for Veterinary 
‘Medicine (HFV—114), Food and Drug 
Administration, 7500 Standish PI., 
Rockville, MD 20855, 301-594-0614. 
SUPPLEMENTARY INFORMATION: 
Boehringer Ingelheim Animal Health, 
Inc., 2621 North Belt Highway, St. 
Joseph, MO 64506-2002, has filed 
NADA 140-973 that provides for 
veterinary prescription use of 
VENTIPULMIN® Syrup (clenbuterol 
hydrochloride) indicated for the 
management of horses affected with 
airway obstruction, such as occurs in 
COPD. The NADA is approved as of 
May 11, 1998, and the regulations are 
amended by adding 21 CFR 520.452 to 
reflect the approval. The basis for 
approval is discussed in the freedom of 
information summary. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 514.11(e)(2)(ii), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, 12420 Parklawn Dr., 
rm. 1-23, Rockville, MD 20857, between 
9 a.m. and 4 p.m., Monday through 
Friday. 

Under section 512(c)(2)(F)(i) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 360b(c)(2)(F)(i)), this 
approval qualifies for 5 years of 
marketing exclusivity beginning May 
11, 1998, because no active ingredient of 
the drug, including any ester or salt of 
the active ingredient, has been 


previously approved in any other 
application filed under section 512(b)(1) 
of the act. 

The agency has determined under 21 
CFR 25.33(d)(1) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects in 21 CFR Part 520 

Animal drugs. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 520 is amended as follows: 


PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS 


1. The authority citation for 21 CFR 
part 520 continues to read as follows: 


Authority: 21 U.S.C. 360b. 


2. Section 520.452 is added to read as 
follows: 


§ 520.452 Clenbuterol syrup. 

(a) Specifications. Each milliliter 
contains 72.5 micrograms of clenbuterol 
hydrochloride. 

(b) Sponsor. See 000010 in 
§ 510.600(c) of this chapter. 

(c) [Reserved] 

(d) Conditions of use—(1) Horses—{i) 
Amount. Administer orally twice a day 
(b.i.d.). Initial dose is 0.5 milliliter per 
100 pounds body weight (0.8 
micrograms per kilogram) for 3 days (6 
treatments). If no improvement, 
administer 1 milliliter per 100 pounds 
(1.6 micrograms per kilogram) for 3 days 
(6 treatments). If no improvement, 
administer 1.5 milliliters per 100 
pounds (2.4 micrograms per kilogram) 
for 3 days (6 treatments). If no 
improvement, administer 2.0 milliliters 
per 100 pounds (3.2 micrograms per 
kilogram) for 3 days (6 treatments). If no 
improvement, horse is nonresponder to 
clenbuterol and treatment should be 
discontinued. 

(ii) Indications for use. Indicated for 


the management of horses affected with 


airway obstruction, such as occurs in 
chronic obstructive pulmonary disease 
(COPD). 

(iii) Limitations. Treat at effective 
dose for 30 days. At the end of the 30- 
day treatment period, drug should be 
withdrawn. If signs return, the 30-day 
. treatment period may be repeated. If 
repeating treatment, the step-wise 
dosage schedule should be repeated. 
The effect of this drug on breeding 
stallions and brood mares has not been 


determined. Treatment starting with 
dosages higher than the initial dose is 
not recommended. Federal law 
prohibits the extralabel use of this drug 
in food animals. Federal law restricts 
this drug to use by or on the order of 
a licensed veterinarian. 

(2) [Reserved] 

Dated: June 30, 1998. 
Stephen F. Sundlof, 
Director, Center for Veterinary Medicine. 
[FR Doc. 98—20699 Filed 8—3-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 522 


Implantation or Injectable Dosage 
Form New Animal Drugs; Ampicillin 
Trihydrate For Sterile Suspension 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of an abbreviated new animal 
drug application (ANADA) filed by G. C. 
Hanford Manufacturing Co. The 
ANADA provides for subcutaneous and/ 
or intramuscular use of ampicillin — 
trihydrate sterile powder when 
reconstituted as a sterile suspension, for 
treatment of dogs, cats, cattle, and 
calves including nonruminating (veal) 
calves. 

EFFECTIVE DATE: August 4, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Lonnie W. Luther, Center for Veterinary 
Medicine (HFV—102), Food and Drug 
Administration, 7500 Standish Pl., 
Rockville, MD 20855, 301-827-0209. 
SUPPLEMENTARY INFORMATION: G. C. 
Hanford Manufacturing Co., 304 Oneida 
St., P.O. Box 1017, Syracuse, NY 13201, 
is sponsor of ANADA 200-180 that 
provides for the subcutaneous or 
intramuscular use of ampicillin 
trihydrate sterile powder for 
reconstitution as a sterile suspension for 
treatment of respiratory, urinary tract, 
gastrointestinal, skin, soft-tissue, and 
post-surgical infections of dogs and cats, 
and intramuscular use for the treatment 
of respiratory infections in cattle and 
calves including nonruminating (veal) 
calves. The drug is limited to use by or 
on the order of a licensed veterinarian. 
G. C. Hanford Manufacturing Co.’s 
ANADA 200-180 is approved as a 
generic copy of Fort Dodge Animal 
Health’s NADA 55-030 for Polyflex®. 
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The ANADA is approved as of April 24, 
1998, and the regulations in 21 CFR 
522.90b(b) are amended to reflect the 
approval. The basis of approval is 
discussed in the freedom of information 
summary. 


In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 514.11(e)(2){ii), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, 12420 Parklawn Dr., 
rm. 1-23, Rockville, MD 20857, between 
9 a.m. and 4 p.m., Monday through 
Friday. 

The agency has determined under 21 
CFR 25.33(a)(1) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


List of Subjects in 21 CFR Part 522 


Animal drugs. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 522 is amended as follows: 


PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS 


1. The authority citation for 21 CFR 
part 522 continues to read as follows: 


Authority: 21 U.S.C. 360b. 


2. Section 522.90b is amended by 
revising paragraph (b) to read as follows: 


§522.90b Ampicillin trihydrate for sterile 
suspension. 


* * * * * 


(b) Sponsor. (1) See 000856 in 
§ 510.600(c) of this chapter for use of 50, 
100, and 250 milligrams per milliliter 
ampicillin suspension. 

(2) See 010515 in § 510.600(c) of this 
chapter for use of 100 and 250 
milligrams per milliliter ampicillin 
suspension. 


* * * * * 


Dated: June 30, 1998. 
Stephen F. Sundlof, 
Director, Center for Veterinary Medicine. 
[FR Doc. 98-20698 Filed 8-3-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Part 1 
RIN 1545-AV17 


Qualified Nonrecourse Financing 
Under Section 465(b)(6) 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Final regulations. 


SUMMARY: This document contains final 
regulations on certain issues regarding 
qualified nonrecourse financing under 
section 465(b)(6). These final 
regulations affect individuals and C 
corporations for which the stock 
ownership requirement of section 
542(a)(2) is satisfied. These regulations 
provide guidance on certain issues 
relating to section 465(b)(6). 
DATES: Effective date: These regulations 
are effective August 4, 1998. 
Applicability dates: See Effective 
Dates under Supplementary Information 
of the preamble. 
FOR FURTHER INFORMATION CONTACT: Jeff 
Erickson at (202) 622-3070 (not a toll- 
free number). 


SUPPLEMENTARY INFORMATION: 
Background 


This document amends 26 CFR part 1 
to provide rules regarding qualified 
nonrecourse financing under section 
465(b)(6). Section 465 limits a 
taxpayer’s loss deduction for an activity 
to the taxpayer’s amount at risk in the 
activity at the close of the taxable year. 
A taxpayer’s amount at risk generally 
includes the amount of any cash and the 
adjusted tax basis of any property 
contributed by the taxpayer to the 
activity plus any amounts borrowed for 


use in the activity to the extent the 


taxpayer is personally liable for 
repayment. For the activity of holding 
real property, section 465(b)(6) provides 
that a taxpayer may include as an 
amount at risk the taxpayer’s share of 
any qualified nonrecourse financing that 
is secured by real property used in the 
activity of holding real property, even 
though the taxpayer is not personally 
liable for repayment of the financing. 
On August 13, 1997, the IRS 
published in the Federal Register (62 
FR 43295) a notice of proposed 
rulemaking regarding section 465(b)(6). 
A number of comments were received 
on the proposed regulations. The public 
hearing scheduled for December 10, 
1997, was canceled because no one 
requested to speak. After considering 


the written comments, the proposed 
regulations are adopted as revised by 
this Treasury decision. 


Explanation of Provisions 
I. Secured by Real Property 
A. Proposed Rule 


Section 465(b)(6)(A) provides that 
qualified nonrecourse financing must be 
secured by real property used in the 
activity of holding real property. The 
proposed regulations provided that a 
financing can be a qualified nonrecourse 
financing if, in addition to the real 
property used in the activity of holding 
real property, the financing is secured 
by other property that is incidental to 
the activity of holding real property 
(incidental property). 


B. Discussion of Comments 


A commentator recommended that 
the final regulations clarify the term 
incidental property. Another 
commentator asked that the IRS and 
Treasury define incidental property as 
any property with a value of not more 
than 15 percent of the value of the real 
property held by the borrowing 
partnership. A third commentator 
explained that real estate partnerships 
often hold assets in addition to real 
property and incidental property. This 
commentator was concerned that only 
financings held by partnerships that 


own only real estate assets could satisfy — 


the proposed regulations. Under the 
final regulations, if the total gross fair 
market value of property that is neither 
real property used in the activity of 
holding real property nor incidental 
property is less than 10 percent of the 
total gross fair market value of all the 
property securing the financing, such 
other property is ignored in determining 
whether the financing satisfies the 
secured-by-real-property requirement. 
Another commentator asked for a 


- look-through rule for partnerships that 


own an interest in another partnership 
to determine the character of the assets 
securing a qualified nonrecourse 
financing. The final regulations adopt 
this suggestion by requiring a borrower 
(whether or not a partnership) to 
determine the character of its assets by 
treating itself as owning directly its 
proportional share of the assets in any 
partnership in which it owns (directly 
or indirectly through a chain of 
partnerships) an equity interest. If a 
borrower pledges a partnership interest 
as security for a financing, the 
partnership assets attributable to the 
borrower’s proportional share of the 
partnership’s assets will be treated as 
security for the financing. 
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Commentators also asked under what 
circumstances qualified nonrecourse 
financing will be treated as secured by 
real property. Because this issue is 
closely-related to the determination of 
whether the personal liability of a 
partnership will be disregarded, those 
issues are addressed together and are 
discussed in II. Personal Liability of this 
preamble. 

A commentator suggested that the 
final regulations adopt a rule to allocate 
a single debt obligation among multiple 
brother-sister partnerships when the 
obligation is secured by the assets of 
more than one partnership. The IRS and 
Treasury believe this issue is beyond the 
scope of these regulations. 


II. Personal Liability 
A. Proposed Rule 


Section 465(b)(6)(B)(iii) provides that, 
except to the extent provided in 
regulations, no person maybe 
personally liable for repayment of a 
qualified nonrecourse financing. The 
proposed regulations provided that the 
personal liability of a partnership 
(including a limited liability company 
that is treated as a partnership) is 
disregarded in determining whether a 
financing is a qualified nonrecourse 
financing if the entity’s only assets are 
real property used in the activity of 
holding real property or both real 
property and other property that is 
incidental to the activity of holding real 
property, and no other person is liable 
for the financing. 


B. Discussion of Comments 


Commentators focused on how the 
proposed regulations apply to tiered 
partnership structures—when a 
partnership (the upper-tier partnership) 
owns a partnership interest in another 
partnership (the lower-tier partnership). 
These commentators questioned 
whether the personal liabilitv of an 
upper-tier partnership that holds, 
directly or indirectly, only real property 
or incidental property should disqualify 
a financing under section 465(b)(6). As 
mentioned in I. Secured by Real 
Property of this preamble, commentators 
also requested guidance as to the 
situations in which a nonrecourse 
financing will be treated as secured by 
real property. 

In order to address these comments, 
the final regulations adopt a three-part 
test. Under the final regulations, the 
personal liability of any partnership will 
be disregarded and, provided certain 
other requirements are satisfied, the 
financing will be treated as qualified 
nonrecourse financing secured by real 
property if (i) the only persons 


personally liable to repay the financing 
are partnerships; (ii) each partnership 
with personal liability holds only 
property that is permitted as security for 
qualified nonrecourse financing 
(applying a look-through rule for lower- 
tier partnerships); and (iii) in exercising 
its remedies to collect on the financing 
in a default or default-like situation, the 
lender may proceed only against 
property that is permitted as security for 
qualified nonrecourse financing and 
that is held by the partnership or 
partnerships (applying a look-through 
rule for lower-tier partnerships). Similar 
principles apply in determining the 
treatment of financing incurred by an 
entity that is disregarded for federal tax 
purposes under § 301.7701-3 of the 
Procedure and Administration 
Regulations. The final regulations 
contain three examples illustrating the 
application of these rules to tiered 
partnerships and one example 
addressing a situation that involves a 
disregarded entity. 


III. Other Issues 


A commentator asked that the final 
regulations clarify whether an entity is 
disregarded for purposes of section 
465(b)(6) if that entity is disregarded as 
separate from its owner under 
§ 301.7701-3. An entity that is 
disregarded as an entity separate from 
its owner under § 301.7701-3 is 
disregarded under section 465(b)(6). 
Certain rules that apply to financings 
involving disregarded entities are 
discussed above. 

Commentators also raised several 
other issues, including the treatment of 
publicly traded financing, that are 
beyond the scope of these regulations. 


IV. Effective Dates 


The final regulations are effective for 
any financing incurred on or after 
August 4, 1998. In response to 
comments, however, the final 
regulations include a provision allowing 
taxpayers to apply the regulations 
retroactively for financing incurred 
before August 4, 1998. If a taxpayer 
chooses to apply these regulations 
retroactively to financing incurred 
before August 4, 1998, the IRS will 
require the taxpayer to reduce the 
amounts at risk as a result of the 
application of the regulations to taxable 
years ending before August 4, 1998, 
only to the extent the application 
increases the losses allowed for such 
years. 


Special Analyses 
It has been determined that this 


Treasury decision is not a significant 
regulatory action as defined in EO 


12866. Therefore, a regulatory 
assessment is not required. It also has 
been determined that section 553(b) of 
the Administrative Procedure Act (5 
U.S.C. chapter 5) does not apply to these 
regulations, and because the regulation 
does not impose a collection of 
information on small entities, the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6) does not apply. Therefore, a 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7805(f), 
the notice of proposed rulemaking 
preceding these regulations was 
submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on its 
impact on smali business. 

Drafting Information: The principal 
author of these regulations is Jeff 
Erickson, Office of the Assistant Chief 
Counsel (Passthroughs and Special 
Industries}, IRS. However, other 
personnel from the offices of the IRS 
and Treasury Department participated 
in their development. 


List of Subjects in 26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR Part 1 is 
amended as follows: 


PART 1—INCOME TAXES 


Paragraph 1. The authority citation 
for part 1 is amended by adding an entry 
in numerical order to read as follows: 

Authority: 26 U.S.C. 7805* * * 

§ 1.465-27 also issued under 26 U.S.C. 
465(b)(6)(B)(iii).* * * 

Par. 2. Section 1.465-—27 is added to 
read as follows: 


§ 1.465-27 Qualified nonrecourse 
financing. 

(a) In general. Notwithstanding any 
provision of section 465(b) or the 
regulations under section 465(b), for an 
activity of holding real property, a 
taxpayer is considered at risk for the 
taxpayer’s share of any qualified 
nonrecourse financing which is secured 
by real property used in such activity. 

(b) Qualified nonrecourse financing 
secured by real property—(1) In general. 
For purposes of section 465(b)(6) and 
this section, the term qualified 
nonrecourse financing means any 
financing— 

(i) Which is borrowed by the taxpayer 
with respect to the activity of holding 
real property; 

(ii) Which is borrowed by the 
taxpayer from a qualified person or 
represents a loan from any federal, state, 
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or local government or instrumentality 
thereof, or is guaranteed by any federal, 
state, or local government; 

(iii) For which no person is personally 
liable for repayment, taking into account 
paragraphs (b)(3), (4), and (5) of this 
section; and 

(iv) Which is not convertible debt. 

(2) Security for qualified nonrecourse 
financing—(i) Types of property. For a 
taxpayer to be considered at risk under 
section 465(b)(6), qualified nonrecourse 
financing must be secured only by real 

‘property used in the activity of holding 
real property. For this purpose, 
however, property that is incidental to 
the activity of holding real property will. 
be disregarded. In addition, for this 
purpose, property that is neither real 
property used in the activity of holding 
real property nor incidental property 
will be disregarded if the aggregate gross 
fair market value of such property is less 
than 10 percent of the aggregate gross 
fair market value of all the property 
securing the financing. 

(ii) Look-through rule for 
partnerships. For purposes of paragraph 
(b)(2)(i) of this section, a borrower shall 
be treated as owning directly its 
proportional share of the assets in a 
partnership in which the borrower owns 
(directly or indirectly through a chain of 
partnerships) an equity interest. 

(3) Personal liability; partial liability. 
If one or more persons are personally 
liable for repayment of a portion of a 
financing, the portion of the financing 
for which no person is personally liable 
may qualify as qualified nonrecourse 
financing. 

(4) Partnership liability. For purposes 
of section 465(b)(6) and this paragraph 
(b), the personal liability of any 
partnership for repayment of a financing 
is disregarded and, provided the 
requirements contained in paragraphs 
(b)(1)(i), (ii), and (iv) of this section are 
satisfied, the financing will be treated as 
qualified nonrecourse financing secured 
by real property if— 

(i) The only persons personally liable 
to repay the financing are partnerships; 

(ii) Each partnership with personal 
liability holds only property described 
in paragraph (b)(2)(i) of this section 
(applying the principles of paragraph 
{b)(2)(ii) of this section in determining 
se property held by each partnership); 
an 


(iii) In exercising its remedies to 
collect on the financing in a default or 
default-like situation, the lender may 
proceed only against property that is 
described in paragraph (b)(2)(i) of this 
section and that is held by the 
partnership or partnerships (applying 
the principles of paragraph (b)(2)(ii) of 


this section in determining the property 
held by the partnership or partnerships). 

(5) Disregarded entities. Principles 
similar to those described in paragraph 
(b)(4) of this section shall apply in 
determining whether a financing of an 
entity that is disregarded for federal tax 
purposes under § 301.7701-3 of this 
chapter is treated as qualified 
nonrecourse financing secured by real 
property. 

(6) Examples. The following examples 
illustrate the rules of this section: 


Example 1. Personal liability of a 
partnership; incidental property. (i) X is a_ 
limited liability company that is classified as 
a partnership for federal tax purposes. X 
engages only in the activity of holding real 
property. In addition to real property used in 
the activity of holding real property, X owns 
office equipment, a truck, and maintenance 
equipment that it uses to support the activity 
of holding real property. X borrows $500 to 
use in the activity. X is personally liable on 
the financing, but no member of X and no 
other person is liable for repayment of the 
financing under local law. The lender may 
proceed against all of X’s assets if X defaults 
on the financing. 

(ii) Under paragraph (b)(2)(i) of this 
section, the personal property is disregarded 
as incidental property used in the activity of 
holding real property. Under paragraph (b)(4) 
of this section, the personal liability of X for 
repayment of the financing is disregarded 
and, provided the requirements contained in 
paragraphs (b)(1)(i), (ii), and (iv) of this 
section are satisfied, the financing will be 
treated as qualified nonrecourse financing 
secured by real property. 

Example 2. Bifurcation of a financing. The 
facts are the same as in Example 1, except 
that A, a member of X, is personally liable 
for repayment of $100 of the financing. If the 
requirements contained in paragraphs 
(b)(1)(i), (ii), and (iv) of this section are 
satisfied, then under paragraph (b)(3) of this 
section, the portion of the financing for - 
which A is not personally liable for 
repayment ($400) will be treated as qualified 
nonrecourse financing secured by real 
property. 

Example 3. Personal liability; tiered 
partnerships. (i) UTP1 and UTP2, both 
limited liability companies classified as 
partnerships, are the only general partners in 
Y, a limited partnership. Y borrows $500 
with respect to the activity of holding real 
property. The financing is a general 
obligation of Y. UTP1 and UTP2, therefore, 
are personally liable to repay the financing. 
Under section 752, UTP1’s share of the | 
financing is $300, and UTP2’s share is $200. 
No person other than Y, UTP1, and UTP2 is 
personally liable to repay the financing. Y, 
UTP1, and UTP2 each hold only real 
property. 

(ii) Under paragraph (b)(4) of this section, 
the personal liability of Y, UTP1, and UTP2 
to repay the financing is disregarded and, 
provided the requirements of paragraphs 
(b)(1)(i), (ii), and (iv) of this section are 
satisfied, UTP1’s $300 share of the financing 
and UTP2’s $200 share of the financing will 


be treated as qualified nonrecourse financing 
secured by real property. 

Example 4. Personal liability; tiered 
partnerships. The facts are the same as in 
Example 3, except that Y’s general partners 
are UTP1 and B, an individual. Because B, 
an individual, is also personally liable to 
repay the $500 financing, the entire financing 
fails to satisfy the requirement in paragraph 
(b)({1){iii) of this section. Accordingly, UTP1’s 
$300 share of the financing will not be 
treated as qualified nonrecourse financing 
secured by real property. 

Example 5. Personal liability; tiered 
partnerships. The facts are the same as in 
Example 3, except that Y is a limited liability 
company and UTP1 and UTP2 are not 
personally liable for the debt. However, 
UTP1 and UTP2 each pledge property as 
security for the loan that is other than real 
property used in the activity of holding real 
property and other than property that is 
incidental to the activity of holding real 
property. The fair market value of the 
property pledged by UTP1 and UTP2 is 
greater than 10 percent of the sum of the 
aggregate gross fair market value of the 
property held by Y and the aggregate gross 


’ fair market value of the property pledged by 


UTP1 and UTP2. Accordingly, the financing 
fails to satisfy the requirement in paragraph 
(b)(1)(iii) of this section by virtue of its 
failure to satisfy paragraph (b)(4)(iii) of this 
section. Therefore, the financing is not 
qualified nonrecourse financing secured by 
real property. 

Example 6. Personal liability; Disregarded 
entity. (i) X is a single member limited 
liability company that is disregarded as an 
entity separate from its owner for federal tax 
purposes under § 301.7701-3 of this chapter. 
X owns certain real property and property 
that is incidental to the activity of holding 
the real property. X does not own any other 
property. For federal tax purposes, A, the 
sole member of X, is considered to own all 
of the property held by X and is engaged in 
the activity of holding real property through 
X. X borrows $500 and uses the proceeds to 
purchase additional real property that is used 
in the activity of holding real property. X is 
personally liable to repay the financing, but 
A is not personally liable for repayment of 
the financing under local law. The lender 
may proceed against all of X’s assets if X 
defaults on the financing. 

(ii) X is disregarded so that the assets and 
liabilities of X are treated as the assets and 
liabilities of A. However, A is not personally 
liable for the $500 liability. Provided that the 
requirements contained in paragraphs 
(b)(1)(i), (ii), and (iv) of this section are 
satisfied, the financing will be treated as 
qualified nonrecourse financing secured by 
real property with respect to A. 


(c) Effective date. This section is 
effective for any financing incurred on 
or after August 4, 1998. Taxpayers, 
however, may apply this section 
retroactively for financing incurred 
before August 4, 1998. 
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Approved: July 16, 1998. 
Michael P. Dolan, 
Deputy Commissioner of Internal  RNGEE 
Donald C. Lubick, 
Assistant Secretary of the Treasury (Tax 
Policy). 
[FR Doc. 98-20801 Filed 8-3-98; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 917 
[SPATS No. KY-191-FOR] 


Kentucky Regulatory Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Final rule; approval of 
amendment. 


SUMMARY: OSM is announcing approval, 
with an exception, of an amendment to 
the Kentucky permanent regulatory 
program approved pursuant to the 
Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). This 
amendment provides that areas 
reclaimed following the removal of 
temporary structures such as 
sedimentation ponds, roads, and small 
diversions are not subject to a 
revegetation responsibility period and 
bond liability period separate from that 
of the permit area or increment thereof 
served by such facilities. The 
amendment is intended to clarify 
ambiguities in the State regulations and 
to improve operational efficiency. 
EFFECTIVE DATE: August 4, 1998. 

FOR FURTHER INFORMATION CONTACT: 
William J. Kovacic, Director, Lexington 
Field Office, Telephone (606) 233-2894. 
SUPPLEMENTARY INFORMATION: 

I. Background on the Kentucky 

II. Submission of the Proposed Amendment 
Ill. Director’s Findings 

IV. Summary and Disposition of Comments 
V. Director’s Decision 

VI. Procedural Determinations 


I. Background on the Kentucky 
Program 


The Secretary of the Interior 
conditionally approved the Kentucky 
regulatory program effective May 18, 
1982. Background information on the 
permanent program submission, as well 
as the Secretary’s findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval can be found in the May 18, 
1982, Federal Register (47 FR 21404). 
Subsequent actions concerning the 


conditions of approval and pr 
amendments are identified at 30 CFR 
917.11, 917.13, 917.15, 917.16 and 
917.17. 


II. Submission of the Proposed 
Amendment 


By letter dated June 28, 1991 
(Administrative Record No. KY—1059, 
Kentucky submitted revisions to section 
1(7) of the Kentucky Administrative 
Regulations (KAR) at 405 KAR 16:200 
and 18:200 as part of a larger 
rulemaking. OSM announced receipt of 
the proposed amendment in the July 22, 
1991, Federal Register (56 FR 33398), 
and, in the same notice, opened the 
public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The public comment period ended on 
August 21, 1991. Since no one requested 
an opportunity to testify at a public 
hearing, no hearing was held. 

By letter dated January 22, 1992 
(Administrative Record No. KY—1107), 
Kentucky revised the proposed 
amendment in response to changes 
made during its promulgation process. 
OSM announced receipt of the revised 
amendment in the April 13, 1992, 
Federal Register (57 FR 12775), and, in 
the same notice, reopened the public 
comment period and again provided an 
opportunity for a public hearing. The 
public comment period closed on May 
13, 1992. As with the previous 
submittal, no one requested an 
opportunity to testify at a public 
hearing; therefore, no hearing was held. 

OSM subsequently announced its 
decision on most provisions of the 
proposed amendment in the June 9, 
1993 Federal Register (58 FR 32283). 
Like the corresponding Federal 
regulations at 30 CFR 816/817.116(c)(1) 
and (c)(2), proposed sections 1(7) of 405 
KAR 16:200 and 18:200 require that the 
revegetation responsibility period begin 
after the last augmented seeding, 
fertilizing, irrigating or other work and 
continue for a minimum of 5 years. 
However, proposed subsections 1(7)(b) 
would exempt haul roads, areas from 
which sedimentation ponds and 
associated diversion have been 
removed, and disposal areas for 
accumulated sediment and 
sedimentation pond embarkment 
material from the full revegetation 
responsibility period, provided 
vegetation established on all these areas 
has been in place at least 2 years before 
final bond release. In its final decision, 
OSM stated at 58 FR 32285 that it was 
deferring a decision on section 1(7)(b) of 
405 KAR 16:200 and 18:200 until 
additional opportunity for public 
comment was provided in a separate 


Federal Register notice. That 
commitment was fulfilled by the notice 
published on September 15, 1993 (58 FR 
48333), which opened the public 
comment period until October 15, 1993. 
Since no one requested an opportunity 
to testify at a public hearing, no hearing 
was held. This notice also included 
similar proposed revisions to the Illinois 
and Ohio regulations as well as a 
discussion of OSM’s proposed policy 
concerning restart of the revegetation 
responsibility period every time a small 
portion of the permit area requires 
reseeding or replanting. Subsequent to 
this notice, on May 29, 1996, OSM 
approved similar proposed revisions to 
the Colorado regulations (61 FR 26792) 
and on October 22, 1997, the Illinois 
regulations (62 FR 54765). 


Ill. Director’s Findings 


Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17, are the Director’s 
findings concerning the deferred 
revisions at sections 1(7)(b) of 405 KAR 
16:200 and 18:200. 


A. OSM’s policy concerning the term of 
liability for reclamation of roads and 
Temporary Sediment Control Structures 


The following discussion of the rules 
in 30 CFR Part 816, which applies to 
surface mining activitities, also pertains 
to similarly or identically constructed 
sections in 30 CFR Part 817, which 
applies to underground mining 
activities. 

Section 515(b)(20) of SMCRA 
provides that the revegetation 
responsibility period shall commence 
“after the last year of augmented 
seeding, fertilizing, irrigation, or other 
work” needed to assure revegetation 
success. In the absence of any indication 
of Congressional intent in the legislative 
history, OSM interprets this 
requirement-as applying to the 
increment or permit area as a whole, not 
individually to those lands within the 
permit area upon which revegetation is 
delayed solely because of their use in 
support of the reclamation effort on the 
planted area. As implied in the 
preamble discussion in 30 CFR 
816.46(b)(5), which prohibits the 
removal of ponds or other siltation 
structures until two years after the last 
augmented seeding, planting of the sites 
from which such structures are removed 
need not itself be considered an 
augmented seeding necessitating an 
extended or separate liability period (48 
FR 44038-44039, September 26, 1983). 
Such areas would include sediment 
control structures and associated 
structures and facilities such as 
diversion ditches, disposal and storage 
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areas for accumulated sediments and 
sediment pond embankment material, 
and ancillary roads used to access such 
areas. 


The purose of the revegetation 
responsibility period is to ensure that 
the mined area has been reclaimed to a 
condition capable of supporting the 
desired permanent vegetation. 
Achievement of this purpose will not be 
adversely affected by this interpretation 
of section 515(b)(20) of SMCRA since (1) 
the lands involved are relatively small 
in size and either widely dispersed or 
narrowly linear in distribution and (2) 
the delay in establishing revegetation on 
these sites is due not to reclamation 
deficiencies or the facilitation of 
mining, but rather to the regulatory 
requirement that ponds and diversions 
be retained and maintained to control 
runoff from the planted area until the 
revegetation is sufficiently established 
to render such structures unnecessary 
for the protection of water quality. 


In addition, the areas affected likely 
would be no larger than those which 
could be reseeded (without restarting 
the revegetation period) in the course of 
performing normal husbandry practices, 
as that term is defined in 30 CFR 
816.116(c)(4) and explained in the 
preamble to that rule (53 FR 34636, 
34641; September 7, 1988; 52 FR 28012, 
28016; July 27, 1987). Areas this small 
would have a negligible impact on any 
evaluation of the permit area as a whole. 
Most importantly, this interpretation is 
unlikely to adversely affect the 
regulatory authority’s ability to make a 
statistically valid determination as to 
whether a diverse, effective permanent 
vegetative cover has been successfully 
established in accordance with the 
appropriate revegetation success 
standards. 


However, nothing in this 
interpretation of section 515(b)(20) of 
SMCRA should be construed as 
exempting such lands from meeting the 
revegetation requirements of section 
515(b)(19) of SMCRA prior to final bond 
release. As required by 30 CFR 
816.46(b)(6) and 816.150(f)(6), when 
siltation structures and roads are 
removed, the land on which they were 
located must be regraded and 
revegetated in accordance with the 
reclamation plan and the requirements 
of 30 CFR 816.111 through 816.116, 
with the exception of 30 CFR 
816.116(c), which requires a period of 
extended responsibility for successful 
revegetation on reclaimed areas 
(September 15, 1993, 58 FR 48335). 


B. Comparison of Kentucky’s Proposed 
Regulations at 405 KAR 16:200 and 
18:200 Sections 1(7)(b) With OSM’s 
Policy Clarification 


Kentucky’s proposed provisions 
would exempt haul roads, areas from 
which sedimentation ponds and 
associated diversions have been 
removed, and disposal areas for 
accumulated sediment and 
sedimentation pond embankment 
material from the full revegetation 
responsibility period, provided 
vegetation established on all these areas 
has been in place at least two years 
before final bond release. 

Except for the reference to haui roads, 
the Kentucky provision is consistent 
with the OSM policy.stated above. As 
interpreted in the policy statement 
above, the removal of sediment ponds 
and related structures such as diversion 
ditches, disposal and storage areas for 
accumulated sediments and sediment 
pond embankment material, and 
ancillary roads used to access such 
areas, is a nonaugmentative practice that 
does not restart the five-year 
responsibility period. However, 
Kentucky’s reference to haul roads 
renders the proposed provisions less 
effective than the Federal regulations as 
interpreted in the OSM policy statement 
above. As stated above, the purposes of 
SMCRA at section 515(b)(20) concerning 
the five-year revegetation responsibility 
period would not be adversely affected 
by this interpretation of SMCRA if: (1) 
The lands involved are relatively small 
in size and either widely dispersed or 
narrowly linear in distribution and (2) 
the delay in establishing revegetation on 
these sites is due not to reclamation 
deficiencies or the facilitation of 
mining, but rather to the regulatory 
requirement that ponds and diversions 
be retained and maintained to control 
runoff from the planted area until the 
revegetation is sufficiently established 
to render such structures unnecessary 
for the protection of water quality. Haul 
roads do not meet these requirements. 
Haul roads facilitate mining and can 
encompass a significant amount of the 
permit area. And, haul roads are not 
retained and maintained for their use in 
support of the reclamation effort of a 
planted area. Haul roads are “‘used for 
transporting coal or spoil” and are 
considered primary roads. 48 FR 22110, 
22113 (May 16, 1983). Primary roads 
have a greater potential for 
environmental harm than ancillary 
roads. 53 FR 45190-45198 (November 8, 
1988). In addition to meeting the 
performance requirements of 30 CFR 
816/817.150, primary roads must meet 
the requirements of 816/817.151. In 


Illinois, OSM only approved those roads 
necessary for the maintenance of 
sediment ponds, diversions and 
reclamation areas. 62 FR 54765 (October 
22, 1997). OSM and Illinois agreed that 
the amendment did not include haul 
roads or other primary roads. 


Kentucky’s proposal to require that 
vegetation be established on areas where 
sediment control structures and 
associated structures and facilities have 
been removed for two years before bond 
release does not render the Kentucky 
program less effective. As discussed 
above, the Federal regulations and 
Kentucky’s regulations (405 KAR 16:070 
Section 1(1)(b) and 16:090 Section 5(17) 
provide that sediment ponds be retained 
and maintained to control runoff from 
the planted area until the revegetation is 
sufficiently established to render such 
structures unnecessary for the 
protection of water quality. Therefore, 
when the sediment control structures 
are removed, the surrounding drainage 
area has already been effectively 
revegetated. Following this, the entire 
revegetated area (or increment thereof), 
including the reclaimed area where the 
sediment control structure was located, 
is subject to the full Kentucky program 
requirements concerning final 
inspection for bond release. Any 
inadequate revegetation on the 
reclaimed sediment control structure 
and related facilities will be detected 
during the inspection for bond release. 
That is, the proposed two-year criterion 
in no way reduces or eliminates any of 
Kentucky’s standards for reclamation 
success for bond release. The Director 
finds that the two-year criterion is 
sufficient to establish a permanent and 
diverse vegetative cover as is required 
by SMCRA section 515(b)(19), 
especially since the lands typically 
involved will be small in size, widely 
dispersed, and surrounded by 
revegetated lands. 


Therefore, and except for the 
proposed reference to haul roads, the 
Director finds that Kentucky’s proposed 
provision is consistent with and no less 
effective than the Federal regulations at 
30 CFR 816/817.46(b) (5) and (6), 30 
CFR 816/817.116(c) and sections 515(b) 
(19) and (20) of SMCRA, as clarified by 
OSM in the September 15, 1993, 
Federal Register (58 FR 48333). In 
addition, the Director is requiring that 
Kentucky further amend the Kentucky 
program to delete the term “haul roads” — 
at sections 1(7)(b) of 405 KAR 16:200 
and 18:200. 


: 
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IV. Summary and Disposition of 
Comments 


Public Comments 


The Director solicited public 
comments and provided an opportunity 
for a public hearing on Kentucky’s 
proposed regulations and OSM’s 
proposed policy. Because no one 
requested an opportunity to speak at a 
public hearing, no hearing was held. 

Comments were received from the _ 
Illinois Department of Mines and 
Minerals (now the Illinois Department 
of Natural Resources—Office of Mines 
and Minerals), the Western Kentucky 
Coal Association, the Kentucky Coal 
Association, the Lignite Energy Council, 
the National Coal Association, the Ohio 
Mining and Reclamation Association, ~ 
the North Dakota Public Service 
Commission, and the Kentucky 
Resources Council. Except for the 
Kentucky Resources Council, all of the 
commenters were in favor of the policy. 

In its comments, the Illinois 
Department of Natural Resources 
supported the inclusion of the 
reclamation of roads along with the 
reclamation of sediment control 
structures that would not restart the 
revegetation responsibility period. On 
October 22, 1997 (62 FR 54765), OSM 
approved Illinois regulations concerning 
reseeding that is considered to be 
nonaugmentative of areas from which 
temporary features such as 
sedimentation ponds, roads, and 
diversions have been removed after 
vegetation has been established on the 
surrounding area. In its review of those 
regulations, OSM reviewed and 
commented on an accompanying policy 
document that explains how the State 
intends to implement these regulations. 
Illinois’ reference to roads in its policy 
document was interpreted by OSM to 
mean those roads necessary for 
maintenance of sediment ponds, 
diversions, and reclamation areas. 
Ancillary roads used for maintenance 
do not include haul roads or other 
primary roads which should either have 
been removed upon completion of 
_ mining or approved to be retained for an 
approved postmining land use. On April 
11, 1997 (Administrative Record 
Number IL—1243) OSM discussed the 
above interpretation of roads with 
Illinois. Illinois agreed with OSM’s 
interpretation of the meaning of the 
term “roads” as used in its policy 
document. 

In response to the Directors’ proposed 
clarification of OSM policy, the 
Kentucky Resources Council initiates its 
comments with the premise that OSM 
has proposed to treat the initial seeding 
and restoration of areas disturbed by 


diversions, roads and sedimentation 
ponds as ‘“‘normal husbandry practices.” 
It then argues that the initial seeding of 
such areas is not normal husbandry 
practice, and any revegetation other 
than “husbandry practices” as defined 
by 30 CFR 816.116(c)(4) constitutes 
“augmented seeding” and would 
therefore require extension of the full 
liability period for the establishment of 
permanent vegetation. First, the Director 
did not base not restarting the liability 
period on the contention that 
revegetation of such areas is a normal 
husbandry practice. Second, the 
Director does not agree that any 
revegetation other than “normal 
husbandry practices” constitutes 
“augmented seeding.” The legislative 
history of the Act reveals no specific 
Congressional intent in the use of the 
term ‘“‘augmented seeding.”’ 
Accordingly, OSM’s interpretation of 
augmented seeding is given deference so 
long as it has a rational basis. OSM 
would not consider the seeding of small 
areas, such as ponds and their 
associated diversions and roads, as 
augmented seeding. However, only the 
reclamation and reseeding of ancillary 
roads and not haul roads would be 
considered nonaugmentative. For 
further discussion of such rationale, see 
the Director’s Finding above. Areas 
reclaimed following removal of 
temporary sediment control, and 
associated structures such as diversions, 
disposal and storage areas for 
accumulated sediments and sediment 
pond embankment material, and 
ancillary roads used to access such areas 
would not be subject to a separate or 
extended bond liability period apart 
from the applicable permit area served 
by such structures. The seeding of 
sedimentation ponds and their 
associated diversions and roads is not 
the result of reclamation failure, but 
because 30 CFR 816.46(b)(5) prohibits 
the removal of temporary sedimentation 
ponds until two years after the last 
augmented seeding. 

The Kentucky Resources Council 
overlooks the fact that for the vast 
majority of the reclaimed area the 
revegetation responsibility period will 
be at least five years. Neither 
Congressional history nor the language 
of the statute distinguishes between 
initial overall reclamation of a mined 
area and the subsequent restoration of 
temporary structures like sedimentation 
ponds and their associated areas. In the 
absence of such distinction, the 
Secretary is delegated discretion to 
determine whether a proposed state 
amendment is no less effective than the 
Act and consistent with the counterpart 


Federal regulation. The Director’s stated 
interpretation of Section 515(b)(20) is 
that the period of revegetation 
responsibility applies “to the increment 
or permit area as a whole, not 
individually to those lands within that. 
area upon which revegetation is delayed 
solely because of their use in support of 
the reclamation effort of the planted 
area.” See 58 FR 48333-48335, 
September 15, 1993. 

SM has taken a consistent position 
in approving an amendment to the 
Colorado (61 FR 26792, May 29, 1996) 
and Illinois (62 FR 54765, October 22, 
1997) surface mining programs which 
provided that reclaimed tempo 
drainage control facilities shall not be 
subject to the extended liability period 
for revegetative success or the related 
bond release criteria. The Director, 
therefore, does not agree with the 
commenter’s interpretation of Section 
515(b)(20) of SMCRA. 

The Kentucky Resources Council also 
asserts that OSM’s position violates 30 
CFR 816.133. Section 816.133 requires 
that disturbed areas be restored in a 
timely manner to the premining uses of 
land or higher or better uses. In 


response, the Director notes that the 


Kentucky amendment does not 
eliminate this requirement. 


Federal Agency Comments 


Pursuant to 30 CFR 732.17(h)(11)(i), 
the Director solicited comments on the 
proposed amendment from various 
Federal agencies with an actual or 
potential interest in the Ohio program. 
Comments were received from the U.S. 
Forest Service, the U.S. Bureau of 
Mines, and the U.S. Fish and Wildlife 
Service (USFWS). The U.S. Forest 
Service commented that it had reviewed 
OSM’s proposed rule to clarify its policy 
towards revegetation success and agreed 
with the proposed rule. 

The US. Bureau of Mines suggested 
that OSM consider the significant 
differences in the reclamation of 
sediment structures and roads, since 
sediment structures generally possess 
characteristics necessary for successful 
reclamation, while roads generally 
require significant initial work to 
develop a necessary growth 
environment. The Director agrees with 
the commenter. OSM’s policy and 
regulations require that when haul roads 
are removed, the land on which they 
were located must be regraded and 
revegetated in accordance with 
approved plans and the requirements of 
30 CFR 816.111 through 816.116, or — 
State counterparts. Although the 
proposed Kentucky regulation would 
have included haul roads in the 
proposed exclusion to restarting the 
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five-year revegetation period, OSM has 
not approved the provision to the extent 
that it includes haul roads (see Findings 
above). OSM’s policy as stated above, 
limits the proposed exemption to small, 
lightly traveled roads used to access the 
sediment control structures. OSM’s 
policy excludes roads posing significant 
potential for reclamation problems 
(such as haul roads). 

The USFWS commented and 
recommended that the proposed 
provisions remain unamended. The 
USFWS stated that requiring only a two- 
year revegetation responsibility period 
following the removal of sedimentary 
structures and associated facilities will 
not be sufficient to guarantee adequate 
revegetation and prevent erosion. The 
Director disagrees. As stated above in 
the findings, Kentucky is proposing that 
the five-year revegetation responsibility 
period not be restarted when small areas 
containing the required sedimentary 
control structures are reclaimed when 
no longer needed. The five-year 
revegetation responsibility period will 
still be required for the overall permit 
area or increment thereof. In addition, 
the approved Kentucky program 
requirements concerning bond release, 
including the revegetation standards, 
remain in place. Therefore, Kentucky 
will continue to assess whether or not 
there has been established within the 
permit area (or increment), including 
the areas where sediment control 
structures were removed, a diverse, 
effective permanent vegetative cover in 
accordance with the appropriate 
revegetation success standards. That is, 
not restarting the revegetation 
responsibility upon removal of sediment 
control structures will not diminish the 
requirements to meet the revegetation 
standards. 

The USFWS also stated that 
sedimentary control structures are often 
constructed on steep slopes, involve 
loose and erosive materials, and are 
located within or upslope of 
environmentally sensitive areas 
associated with streams and wetlands. 
Reduction of the vegetation monitoring 
from five to two years would ; 
unjustifiably increase the potential to 
impair the quality of Kentucky’s waters. 
In response, the Director disagrees with 
the commenter. The areas from which 
the sedimentary structures are removed, 
including any in steep slope areas, and 
any with nearby environmentally 
sensitive areas, are required by 
Kentucky regulations to be surrounded 
by revegetated lands with vegetation 
already sufficiently established as to 
render such structures unnecessary for 
the protection of water quality and 
effluent limitations. Following this, the 


entire revegetated area (or increment 
thereof), including the reclaimed area 
where the sediment control structure 


was located, is subject to the full 


Kentucky program requirements 
concerning final inspection for bond 
release. In addition, the Director finds 
that the two-year criterion proposed by 
Kentucky is sufficient to establish (as is 
required by SMCRA section 515(b)(19)) 
a permanent and diverse vegetative 
cover on the reclaimed sediment control 
structure areas, especially since the 
lands typically involved will be small in 
size, widely dispersed, and surrounded 
by revegetated lands. 


Environmental Protection Agency (EPA) 


Pursuant to 30 CFR 732.17(h)(11)(ii), 
OSM is required to obtain the written 
concurrence of the EPA with respect to 
those provisions of the proposed 
program amendment that relate to air or 
water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C. 7401 et seq.). The 
proposed Kentucky amendment does 
not pertain to air or water quality 
standards and, therefore, EPA’s 
concurrence is not required. 

Pursuant to 732.17(h)(11)(i), OSM 
solicited comments on the proposed 
amendment from the EPA. The EPA 
responded and concurred without 
comment on October 18, 1993 
(Administrative Record No. KY—1246). 


V. Director’s Decision 


Based on the above finding, the 
Director approves, except for the 
reference to haul roads, Kentucky’s 
regulations at sections 1(7)(b) of 405 
KAR 16:200 and 18:200. In addition, the 
Director is requiring that Kentucky 
further amend the Kentucky program to 
detele the term “‘haul roads” at sections 
1(7)(b) of 405 KAR 16:200 and 18:200. 

The Federal regulations at 30 CFR 
Part 917, codifying decisions concerning 
the Kentucky program, are being 
amended to implement this decision. 
This final rule is being made effective 
immediately to expedite the State 
program amendment process and to 
encourage States to bring their programs 
into conformity with the Federal 
standards without undue delay. 
Consistency of State and Federal 
standards is required by SMCRA. 


VI. Procedural Determinations 
Executive Order 12866 


This rule is exempted from review by 
the Office of Management and Budget 
(OMB) under Executive Order 12866 
(Regulatory Planning and Review). 


Executive Order 12988 


The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 
(Civil Justice Reform) and has 
determined that, to the extent allowed 
by law, this rule meets the applicable 
standards of subsections (a) and (b) of 
that section. However, these standards 
are not applicable to the actual language 
of State regulatory programs and 
program amendments since each such 
program is drafted and promulgated by 
a specific State, not by OSM. Under 
sections 503 and 505 of SMCRA (30 
U.S.C. 1253 and 1255) and 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met. 


National Environmental Policy Act 


No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act (42 U.S.C. 
4332(2)(C)). 


Paperwork Reduction Act 


This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 


Regulatory Flexibility Act 


The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon corresponding Federal regulations 
for which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. ~ 
Accordingly, this rule will ensure that 
existing requirements previously 
promulgated by OSM will be 


- implemented by the State. In making the 


determination as to whether this rule 
would have a significant economic 
impact, the Department relied upon the 
data and assumptions for the 
corresponding Federal regulations. 
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Unfunded Mandates 


This rule will not impose a cost of 


$100 million or more in any given year 


on any governmental entity or the 
private sector. 


List of Subjects in 30 CFR Part 913 
Intergovernmental relations, Surface 

mining, Underground mining. 
Dated: July 20, 1998. 

Allen D. Klein, 


Regional Director, Appalachian Regional 
Coordinating Center. 


For the reasons set out in the 
preamble, 30 CFR Part 917 is amended 
as set forth below: 


PART 917—KENTUCKY 


1. The authority citation for Part 917 
continues to read as follows: 


Authority: 30 U.S.C. 1201 et seq. 


2. Section 917.15 is amended in the 
table by adding a new entry in 
chronological order by ‘‘Date of final 
publication” to read as follows: 


§917.15 Approval of Kentucky regulatory 
program amendments. 


* * * * * 


Original 
amend- 
ment sub- 
mission 
date 


Date of 


final pub-  Citation/description 
lication 


June 28, August 4, 405 KAR 16:200 
1991. 1998. § 1(7)(b) and 
18:200 § 1(7)(b). 


3. Section 917.16 is amended by 
adding a new paragraph (n) to read as 
follows: 


§917.16 Required regulatory program 
amendments. 


* * * * * 


(n) By October 5, 1998, Kentucky 
shall amend the Kentucky program, or 
provide a written description of an 
amendment together with a timetable 
for enactment which is consistent with 
established administrative or legislative 
procedures in the State, to delete the 
term “haul roads” at sections 1(7)(b) of 
405 KAR 16:200 and 18:200. 


[FR Doc. 98-20715 Filed 8—3-98; 8:45 am] 
BILLING CODE 4310-05-M 


POSTAL SERVICE 
39 CFR Part 20 


End of Stay of interim Rule for Global 
Package Link to Germany and France 


AGENCY: Postal Service. 
ACTION: End of stay of interim rule. 


SUMMARY: The Postal Service is ending 
its stay of its recently published interim 
rule on Global Package Link which 
added a merchandise return service for 
customers utilizing the GPL service to 
Germany and France. 


DATES: The amendment to the 
International Mail Manual published in 
the Federal Register on July 10, 1998 
(63 FR 37251-37254), will become 
effective as of 12:01 a.m. on August 4, 
1998. 


ADDRESSES: Any written comments 
should be mailed or delivered to the 
International Business Unit, U.S. Postal 
Service, 475 L’Enfant Plaza SW, room 
370-IBU, Washington, DC 20260-6500. 
Copies of all written comments will be 
available for public inspection and 
photocopying between 9 a.m. and 4 
p-m., Monday through Friday, at the 
above address. 


FOR FURTHER INFORMATION CONTACT: Bill 
Brandt (202) 314-7165. 


SUPPLEMENTARY INFORMATION: By a 
notice in the Federal Register on July 
17, 1998 (63 FR 38478), the Postal 
Service stayed an interim rule it had 
previously published in the Federal 
Register on July 10, 1998 (63 FR 37251-— 
37254), concerning the establishment of 
a GPL return service to Germany and 
France. The Postal Service has 
completed its further internal review of 
the interim rule, and has determined to 
make the contemplated service available 
immediately. 


List of Subjects in 39 CFR Part 20 


International postal service, Foreign 
relations. 


The Postal Service hereby makes 
effective its amendment of July 10, 
1998, to the International Mail Manual, 
which is incorporated by reference in 
the Code of Federal Regulations. See 39 
CFR 20.1. 


PART 20—[AMENDED] 


1. The authority citation for 39 CFR 
part 20 continues to read as follows: 


Authority: 5 U.S.C. 552(a); 39 U.S.C. 401, 
404, 407, 408. 


1. Subchapter 620 of the International 
Mail Manual, Issue 20, sections 626.24 
and 626.25, are effective August 4, 1998. 
Stanley F. Mires, 

Chief Counsel, Legislative. 
{FR Doc. 98-20738 Filed 8-3-98; 8:45 am] 
BILLING CODE 7710-12-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 62 


[Region 2 Docket No. NY28-2-180b, FRL- 
6134-7] 


Approval and Promulgation of State 
Plans for Designated Facilities; New 
York 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: The Environmental Protection 
Agency (EPA) is approving the State 
Plan submitted by New York to fulfill 
the requirements of sections 111(d)/129 
of the Clean Air Act for Municipal 
Waste Combustors (MWC). The State 
Plan addresses the implementation and 
enforcement of the Emissions 
Guidelines (EG) applicable to existing 
large MWC units with individual 
capacity to combust more than 250 tons ~ 
per day of municipal solid waste. The 
State Plan imposes emission limits and 
control requirements for the existing 
MWC’s in New York which will reduce 
the designated pollutants. 

DATES: This direct final rule is effective 

on October 5, 1998 without further 

notice, unless EPA receives adverse 
comment by September 3, 1998. If 
adverse comment is received, EPA will 
publish a timely withdrawal of the 
direct final rule in the Federal Register 
and inform the public that the rule will 
not take effect. 

ADDRESSES: All comments should be 

addressed to: Ronald J. Borsellino, 

Chief, Air Programs Branch, 

Environmental Protection Agency, 

Region 2 Office, 290 Broadway, 25th 

Floor, New York, New York 10007- 

1866. 

Copies of the state submittal are 
available at the following addresses for 
inspection during normal business 
hours: 

Environmental Protection Agency, 
Region 2 Office, Air Programs Branch, 
290 Broadway, 25th Floor, New York, 
New York 10007-1866. 

New York State Department of - 
Environmental Conservation, Division 
of Air Resources, 50 Wolf Road, 
Albany, New York 12233. 
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Environmental Protection Agency, Air 
and Radiation Docket and Information 
Center, Air Docket (6102), 401 M 
Street, S.W., Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 

Christine DeRosa or Kirk Wieber, Air 

Programs Branch, Environmental 

Protection Agency, Region 2 Office, 290 

Broadway, 25th Floor, New York, New 

York 10007-1866, (212) 637-4249. 

SUPPLEMENTARY INFORMATION: 


I. Background 


On December 19, 1995, pursuant to 
sections 111 and 129 of the Clean Air 
Act (Act), EPA promulgated new source 
performance standards (NSPS) 
applicable to new Municipal Waste 
Combustors (MWCs) and Emission 
Guidelines (EG) applicable to existing 
MWCs. The NSPS and EG are codified 
at 40 CFR part 60, subparts Eb and Cb, 
respectively, see 60 FR 65387. Subparts 
Cb and Eb regulate the following 
designated pollutants: particulate 
matter, opacity, sulfur dioxide, 
hydrogen chloride, oxides of nitrogen, 
carbon monoxide, lead, cadmium, 
mercury, and dioxins and 
dibenzofurans. 

On April 8, 1997, the United States 
Court of Appeals for the District of 
Columbia Circuit vacated subparts Cb 
and Eb as they apply to MWC units with 
capacity to combust less than or equal 
to 250 tons per day (tpd) of municipal 
solid waste (small MWCs), consistent 
with their opinion in Davis County 
Solid Waste Management and Recovery 
District v. EPA, 101 F.3d 1395 (D.C. Cir. 
1996), as amended, 108 F.3d 1454 (D.C. 
Cir. 1997). As a result, subparts Eb and 
Cb apply only to MWC units with 
individual capacity to combust more 
than 250 tpd of municipal solid waste 
(large MWC units). Under section 129 of 
the Act, emission guidelines are not 
federally enforceable. Section 129(b)(2) 
of the Act requires states to submit to 
EPA for approval State Plans that 
implement and enforce the emission 
guidelines. State Plans must be at least 
as protective as the EG, and become 
federally enforceable upon approval by 
EPA. The procedures for adoption and 
submittal of State Plans are codified in 
40 CFR part 60, subpart B. EPA 
originally promulgated the subpart B 
provisions on November 17, 1975. EPA 
amended subpart B on December 19, 
1995, to allow the subparts developed 
under section 129 to include 
specifications that supersede the general 
provisions in subpart B regarding the 
schedule for submittal of State Plans, 
the stringency of the emission 
limitations, and the compliance 
schedules, see 60 FR 65414. This action 


approves the State Plan submitted by 
New York to implement and enforce 
subpart Cb, as it applies to existing large 
MWC units with individual capacity to 
combust more than 250 tpd of 


municipal solid waste. 


State Submittal 


On December 15, 1997, the New York 
State Department of Environmental 
Conservation (NYSDEC) submitted to 
EPA a section 111(d)/129 plan to 
implement 40 CFR part 60 subpart Ch— 
Emission Guidelines for existing large 
MWC units located in New York State. 
This submittal was supplemented by the 
NYSDEC on June 22, 1998. New York’s 
submittal as supplemented included: 
the necessary legal authority; 
enforceable mechanisms; enforceable 
compliance schedules; inventory of 
MWC units; emissions inventory; 
testing, monitoring, recordkeeping, and 
reporting requirements; provision for 
annual state progress reports; and record 
of public hearing. New York held a 
public hearing on May 27, 1998 for all 
of the required elements of the MWC 
State Plan. 


Review of State Submittal 


New York has adopted by reference 
the requirements of the emissions 
guidelines (including emissions 
limitations, testing, monitoring, 
recordkeeping and reporting 
requirements) in Part 200 of title 6 of the 
New York Code of Rules and 
Regulations of the State of New York, 
entitled, ‘General Provisions” and will 
enforce the requirements under Part 
201, entitled, “Permits and 
Registration”’ both effective July 7, 1996. 
By incorporating the EG by reference 
into Part 200, NYSDEC has the authority 
to include them as applicable 
requirements in permits of emission 
sources subject to such requirements 
and to enforce such requirements. 

New York included in its submittal an 
inventory of all seven MWC plants/units 
in the State affected by the State Plan. 
New York has also confirmed that 
affected units located in New York State 
that have ceased operation are either 
partially or totally dismantled. Facilities 
that have chosen a schedule for 
compliance that exceeds one year 
following State Plan approval have 
provided post-1990 dioxin/furan test 
results and these were included in New 
York’s submittal. 

The schedules for compliance with 
the requirements incorporated by 
reference in Part 200 for each of the 
seven affected facilities were included 
as part of New York’s submittal to EPA. 
These schedules are enforceable and 
have been incorporated into each 


facility’s existing State operating permit 
and will also be incorporated into each 
facility’s Title V permit. In addition, the 
Title V permits for each facility, once 
issued, will contain the applicable 
requirements of 40 CFR part 60, subpart 
Cb (EG for existing large MWC’s) that 
were incorporated by reference in New 
York’s Part 200. These include emission 
limitations, operating requirements, 
testing requirements and training 
requirements. The Title V permit 
process will include a public hearing for 
each affected facility. 

New York will submit to EPA annual 
reports on the progress in the 
implementation of the State Plan. These 
will be incorporated into the reports 
required by 40 CFR part 51, § 51.321, 
“‘Annual source emissions and state 
action report.” These reports will 
include compliance status, enforcement 
actions, increments of progress, 
identification of sources that have 
ceased operation or started operation, 
emissions inventory information for 
sources that have started operation, 
updated emission inventory and 
compliance information, and copies of 
technical reports on all performance 
testing and monitoring, including 
concurrent process data. 


Conclusion 


EPA has evaluated the MWC State 
Plan submitted by New York for 
consistency with the Act, EPA 
guidelines and policy. EPA has 
determined that New York’s State Plan 
meets all requirements and, therefore, 
EPA is approving New York’s Plan to 
implement and enforce subpart Cb, as it 
applies to existing large MWC units 
with individual capacity to combust 
more than 250 tpd of municipal solid 
waste. 

EPA is publishing this rule without 
prior proposal because the Agency 
views this as a noncontroversial 
amendment and anticipates no relevant 
adverse comments. However, in the 
proposed rules section of this Federal 
Register publication, EPA is publishing 
a separate document that will serve as 
the proposal to approve the State Plan 
should relevant adverse comments be 
filed. This rule will be effective October 
5, 1998 without further notice unless 
the Agency receives relevant adverse 
comments by September 3, 1998. 

If the EPA receives such comments, 
then EPA will publish a document 
withdrawing the final rule and 
informing the public that the rule will 
not take effect. All public comments 
received will then be addressed in a 
subsequent final rule based on the 
proposed rule. The EPA will not 
institute a second comment period on 
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this rule. Only parties interested in 
commenting on this rule should do so 
at this time. If no such comments are 
received, the public is advised that this 
rule will be effective on October 5, 1998 
and no further action will be taken on 
the proposed rule. 


Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any State Plan. 
Each request for revision to the State 
Plan shall be considered separately in 
light of specific technical, economic, 
and environmental factors and in 
relation to relevant statutory and 
regulatory requirements. 


II. Administrative Requirements 
Executive Order 12866 


The Office of Management and Budget 
has exempted this regulatory action 
from E.O. 12866 review. 


Executive Order 13045 


The final rule is not subject to E.O. 
13045, entitled ‘Protection of Children 
from Environmental Health Risks and 
Safety Risks,” because it is not an 
“economically significant” action under 
E.O. 12866. 


Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. 

This final rule will not have a 
significant impact on a substantial 
number of small entities because State 
Plan approvals under section 111 of the 
Act do not create any new requirements 
but simply approve requirements that 
the State is already imposing. Therefore, 
because the Federal State Plan approval 
does not impose any new requirements, 
I certify that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
Moreover, due to the nature of the 
Federal-State relationship under the 
Clean Air Act, preparation of flexibility 
analysis would constitute Federal 
inquiry into the economic 
reasonableness of state action. The 
Clean Air Act forbids EPA to base its 
actions concerning State Plans on such 
grounds. Union Electric Co., v. U.S. 
EPA, 427 U.S. 246, 255-66 (1976); 42 
U.S.C. 7410(a)(2). 


Unfunded Mandates 


Under section 202 of the Unfunded 
Mandates Reform Act of 1995 
(“Unfunded Mandates Act”), signed 
into law on March 22, 1995, EPA must 
prepare a budgetary impact statement to 
accompany any proposed or final rule 
that includes a federal mandate that 
may result in estimated annual costs to 
state, local, or tribal governments in the 
aggregate; or to private sector, of $100 
million or more. Under section 205, 
EPA must select the most cost-effective 
and least burdensome alternative that 
achieves the objectives of the rule and 
is consistent with statutory 
requirements. Section 203 requires EPA 
to establish a plan for informing and 
advising any smail governments that 
may be significantly or uniquely 
impacted by the rule. 

EPA has determined that the approval 
action promulgated does not include a 
federal mandate that may result in» 


“estimated annual costs of $100 million 


or more to either state, local, or tribal 
governments in the aggregate, or to the 
private sector. This federal action 
approves pre-existing requirements 
under state or local law, and imposes no 
new requiremefts. Accordingly, no 
additional costs to state, local, or tribal 
governments, or to the private sector, 
result from this action. 


Submission to Congress and the General 
Accounting Office 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 


Petitions for Judicial Review 


Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by October 5, 1998. Filing a 
petition for reconsideration by the 
Administrator of this final rule does not 
affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 


shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 


307(b)(2).) 
List of Subjects in 40 CFR Part 62 


Environmental protection, Air 
pollution control, Intergovernmental 
relations, Municipal waste combustors, 
Reporting and recordkeeping 
requirements. 


Dated: July 24, 1998. 
William J. Muszynski, 
Acting Regional Administrator, Region 2. 


Part 62, chapter I, title 40 of the Code 
of Federai Regulations is amended as 
follows: 


PART 62—[AMENDED] 


1. The authority citation for part 62 
continues to read as follows: 


Authority: 42 U.S.C. 7401-76714. 
Subpart HH—New York 


2. Part 62 is amended by adding 
§ 62.8103 and an undesignated heading 
to subpart HH to read as follows: 


Metals, Acid Gases, Organic 
Compounds and Nitrogen Oxide 
Emissions From Existing Municipal 
Waste Combustors With the Capacity to 
Combust Greater Than 250 Tons Per 
Day of Municipal Solid Waste 


§ 62.8103 Identification of plan 


(a) The New York State Department of 
Environmental Conservation submitted 
to the Environmental Protection Agency 
a ‘‘State Plan for implementation and 
enforcement of 40 CFR part 60, subpart 
Cb, Emissions Guidelines for Large 
Municipal Waste Combustors”’ on 
December 15, 1997 and supplemented 
on June 22, 1998. 

(b) Identification of sources: The plan 
applies to existing facilities with a 
municipal waste combustor unit 
capacity greater than 250 tons per day 
of municipal solid waste. ~ 
[FR Doc. 98-20771 Filed 8—3-98; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 745 
[OPPTS-62157; FRL-5796-1] 
RIN 2070-AC64 


Lead; Minor Amendment to the Grant 
Provision in the Lead-Based Paint 
Activities Rule 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Interim final rule. 


SUMMARY: The Agency is revising the 
grant provision included in the Lead- 
Based Paint Activities Rule, which was 
finalized on August 29, 1996. 
Specifically, EPA is correcting an 
anomaly created by the original 
language of 40 CFR 745.330 by 
clarifying that grants may be awarded to 
States and Tribes for the purpose of 
developing, as well as carrying out 
authorized programs to ensure that 
individuals employed in lead-based 
paint activities are properly trained; that 
training programs are accredited; and 
that contractors employed in such 
activities are certified. Although this 
revision is being made effective upon 
publication, the Agency is still 
interested in receiving comments on 
this action. Any comments received will 
be considered prior to the issuance of 
any subsequent amendment to this 
provision. 

DATES: This action is effective August 4, 
1998. Any comments received by 
September 3, 1998 will be considered in 
any subsequent amendments. 
ADDRESSES: Comments may be 
submitted by U.S. mail, electronically, 
or in person. Please follow the detailed 
instructions for each method as 
provided in Unit I. of the 
SUPPLEMENTARY INFORMATION 
section of this document. 


FOR FURTHER INFORMATION CONTACT: For 
general information contact: Susan B. 
Hazen, Director, Environmental 
Assistance Division (7408), Office of 
Pollution Prevention and Toxics, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460; 
telephone: 202-554-1404; TDD: 202- 
554-0551; e-mail: TSCA- 
Hotline@epa.gov. For technical 
information contact: Betty L. Weiner, 
Office of Pollution Prevention and 
Toxics (7404), Environmental Protection 
Agency, 401 M St., SW., Washington, 
DC 20460; telephone: 202-—260—2924, e- 
mail: weiner.betty@epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. Important General Information 


A. Does This Notice Apply to Me? 


You may be potentially affected by 
this action if you are a State, the D.C. 
government, or an Indian Tribe. This 
interim final rule clarifies the eligibility 
conditions for entities that apply for 
grants to develop their own authorizable 
lead-based paint programs or to carry 
out programs authorized by EPA. This 
action only affects States, the D.C. 
government, and Indian Tribes that 
voluntarily decide to apply for grants. 


Examples 


of Entities Effect of Action 


Category 


State and States, 
Tribal D.C. to develop and 
Govern- Govern- carry out their 
ments ment, own 

and In- authorizable or 

dian authorized 

Tribes lead-based 

paint program 


| Eligible for grants 


This table is intended to provide a 
guide for readers likely to be affected by 
this action. To determine whether your 
agency is affected, you should carefully 
examine the Requirements for Lead- _ 
Based Paint Activities at 40 CFR part 
745, subparts L and Q. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the technical person listed in the “FOR 
FURTHER INFORMATION CONTACT” 
section. 


B. How Can I Get Additional 
Information or Copies of This Document 
or Other Support Documents? 


1. Electronically. You may obtain 
electronic copies of this document from 
the EPA internet Home Page at the 
Federal Register--Environmental 
Documents entry for this document 
which can be found under “Laws and 
Regulations” (http://www.epa.gov/ 
fedrgstr/). 

2. In person or by phone. If you have 
any questions or need additional 
information about this action, please 
contact the technical person identified 
in the “FOR FURTHER INFORMATION 
CONTACT” section. In addition, the 
official record for this action, as well as 
the public version, has been established 
under docket control number OPPTS— 
62157, (including comments and data 
submitted electronically as described 
below). A public version of this record, 
including printed, paper versions of any 
electronic comments, which does not 
include any information claimed as CBI, 
is available for inspection in Rm. B607, 
Northeast Mall, 401 M St., SW., 


Washington, DC, from noon to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The OPPT Document Control 
Office telephone number is 202—260— 
7093. 


C. How and To Whom Do I Submit 
Comments To? 


You may submit comments through 
the mail, in person, or electronically. Be 
sure to identify the docket control 
number OPPTS-62157 in your 
correspondence. 

1. By mail. Submit written comments 
to: Environmental Protection Agency, 
Document Control Office (7407), Office 
of Pollution Prevention and Toxics 
(OPPT), Rm. G-099, 401 M St., SW., 
Washington, DC 20460. 

2. In person or by courier. Deliver 
written comments to: Environmental 
Protection Agency, OPPT Document 
Control Office in Rm. G-099, East 
Tower, 401 M St., SW., Washington, DC, 
telephone: 202-260-7093. 

3. Electronically. Submit your 
comments and/or data electronically by 
e-mail to: oppt.ncic@epa.gov. Please 
note that you should not submit any 
information electronically that you 
consider to be CBI. Electronic comments 
must be submitted as an ASCII file 


_avoiding the use of special characters 


and any form of encryption. Comments 
and data will also be accepted on 
standard computer disks in Wordperfect 
5.1/6.1 or ASCII file format. All 
comments and data in electronic form 
must be identified by the docket control 
number OPPTS-62157. Electronic 
comments on this interim final rule may 
also be filed online at many Federal 
Depository Libraries. 


D. How Should I Handle CBI in My 
Comments? 


You may claim information in the 
comment that you submit in response to 
this document as CBI by marking any 
part or all of that information as CBI. 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 

A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
will be included in the public docket by 
EPA without prior notice. If you have 
any questions about CBI or the 
procedures for claiming CBI, please 
consult with the technical contact 
person identified in the “FOR 
FURTHER INFORMATION CONTACT” 
section. 


II. Background 


The Residential Lead-Based Paint 
Hazard Reduction Act of 1992 (Title X) 
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amended the Toxic Substances Control 
Act (TSCA) by adding a new Title IV. 
Several sections of Title X directed EPA 
to promulgate regulations aimed at 
fulfilling the purposes of Title X. These 
included TSCA section 402, Lead-Based 
Paint Activities Training and 
Certification, which directed EPA to 
promulgate a regulation to govern the 
training and certification of individuals 
engaged in lead-based paint activities 
and the accreditation of training 
programs and standards for conducting 
lead-based paint activities. Section 404 
of TSCA required that EPA establish 
procedures for States and Indian Tribes 
seeking to establish their own programs 
for lead-based paint activities. On 
August 29, 1996 (61 FR 45778) (FRL- _ 
5389-9), EPA promulgated a final rule 
under sections 402 and 404 of TSCA for 
“Lead; Requirements for Lead-Based 
Paint Activities in Target Housing and 
Child-Occupied Facilities” at 40 CFR 
part 745. 


Ill. Legal Authority 


EPA is taking this action under the 
authority of sections 402 and 404 of 
Title IV of TSCA (15 U.S.C. 2682). 
Section 402 required the Agency to 
promulgate regulations for the 
accreditation of training programs and 
the certification of contractors engaged 
in lead-based paint activities. Section 
404 required the Agency to promulgate 
regulations for the approval of State and 
Tribal programs. These regulations were 
published on August 29, 1996, at 40 
CFR part 745, subparts L and Q. 


IV. Issuance of this Action as an 
Interim Final Rule 


Actions that are related to grants are 
exempt from notice and comment 
rulemaking under section 553(a)(2) of 
the Administrative Procedure Act (5 
U.S.C. 553(a)(2)). EPA is therefore 
issuing this action as an interim final 
rule that is effective upon publication in 
the Federal Register. Although not 
required, EPA is nevertheless providing 
an opportunity for the public to submit 
comment on this revision, and any 
comments received will be considered 
as the Agency works to consolidate the 
grant provisions in 40 CFR part 745, 


with the other Agency grant provisions - 


that appear at 40 CFR part 31. 


V. Summary of Revision Being Made 
Currently, 40 CFR 745.330 reads as 


follows: 


The Administrator, or a designated 
equivalent, may make grants to States and 
Indian Tribes, that meet the requirements of 


§745.324(e)(2)(i) and (e)(2)(ii), under section 


404(g) of the Toxic Substances Control Act 
(TSCA) to develop and carry out programs 


authorized pursuant to this subpart. Grants 
made-under this section are subject to the 
requirements of 40 CFR part 31. 


As currently written, § 745.330 
unintentionally restricts the category of 
potential grant recipients to only those 
States and Tribes. whose programs are 
either authorized by EPA at the time 
they apply for the grant or eligible for 
authorization by EPA at the time they 
apply for the grant, i.e., ‘“‘authorizable.” 

Section 404(g), in contrast, gives EPA 
the authority to make grants “to develop 
and carry out authorized State 
programs” (emphasis added). While 
EPA could have chosen to award section 
404(g) grants for a more limited range of 
purposes than permitted by the statute, 
the Agency never intended to restrict its 
award of grants under section 404(g) for 
developing programs to those States and 
Tribes that already have authorized or 
authorizable programs. In most cases, a 
grant to develop a State or Tribal 
program is most appropriately made 
before the State’s program is authorized 
or authorizable. Generally, the purpose 
of such a development grant is to assist 
the State or Tribe in developing its 
program so that it will be eligible for 
authorization. 

This action corrects the anomaly 
created by the original language of 
§ 745.330 by clarifying that grants may 
be awarded to States and Tribes for the 
purpose of developing as well as 
carrying out authorized programs to 
ensure that individuals employed in 
lead-based paint activities are properly 
trained; that training programs are 


_ accredited; and that contractors 


employed in such activities are 
certified. 


VI. Regulatory Assessment 
Requirements 


A. Executive Order 12866 


Under Executive Order 12866, 
entitled Regulatory Planning and 
Review (58 FR 51735, October 4, 1993), 
this action is not a “significant 
regulatory action” subject to review by 
the Office of Management and Budget 
(OMB), because this action only clarifies 
State and Tribe eligibility for Federal 
grants. 


B. Regulatory Flexibility Act 


Under section 601(2) of the 
Regulatory Flexibility Act (RFA), 5 
U.S.C. 691 et seq., the Agency is not 
required to consider the potential small 
entity impacts of rules for which the 
Agency does not publish a notice of 
proposed rulemaking. As indicated in 
Unit III. of this preamble, actions related 
to grants are exempt from the notice and 
comment rulemaking requirements by 


section 553(a)(2) of the Administrative 
Procedure Act. Nevertheless, the 
Agency hereby certifies under section 
605(b) of the RFA, that this action will 
not have a significant economic impact 
on a substantial number of small 
entities. In 1996, the Agency considered 
the potential impacts of the grant 
provision on small entities as a part of 
the impact analysis that was conducted 
for 40 CFR part 745 under sections 402 
and 404 of TSCA. This action merely 
clarifies for States and Tribes their 
eligibility for Federal grants, and does 
not change that original asssessment. 
EPA will provide this information to the 
Small Business Administration’s Office 
of Advocacy upon request. 


C. Paperwork Reduction Act 


This action does not contain any 
information collection requirements that 
require additional approval by OMB 
under the Paperwork Reduction Act 
(PRA), 44 U.S.C. 3501 et seq. The 
information collection requirements 
associated with 40 CFR part 745 are 
approved by OMB under OMB aed. 
number 2070-0155 (EPA ICR number 
1715). Since there are no new 
information collection requirements to 
consider, or any changes to the existing 
requirements that might impact the 
existing burden estimates, additional 
OMB review and approval under the 
PRA is not nece 

Under the PRA, “burden” means the 
total time, effort, or financial resources 
expended by persons to generate, 
maintain, retain, or disclose or provide 
information to or for a Federal agency. 
This includes the time needed to review 
instructions; develop, acquire, install, 
and utilize technology and systems for 
the purposes of collecting, validating, 
and verifying information, processing 
and maintaining information, and 
disclosing and providing information; 
adjust the existing ways to comply with 
any previously applicable instructions 
and requirements; train personnel to be 
able to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

An Agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
subject to OMB approval under the PRA 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations, after 
initial publication in the Federal 
Register, are maintained in a list at 40 
CFR part 9. 

The Agency is always interested in 
comments on the Agency’s information - 
collections, i.e., the need for the 


| 
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information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, including through 
the use of automated collection 
techniques. Send comments on the ICR 
to EPA at the address provided above, 
with a copy to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, 725 17th St., 
NW., Washington, DC 20503, marked 
“Attention: Desk Officer for EPA.” 
Please remember to include the ICR 
number in any correspondence. 


D. Unfunded Mandates Reform Act and 
Executive Order 12875 


Pursuant to Title II of the Unfunded 
Mandates Reform Act of 1995 (UMRA) 
(Pub. L. 104-4), EPA has determined 
that this action is not subject to the 
requirements of sections 202 and 205, 
because this action does not contain any 
“Federal mandates” or impose an 
“enforceable duty” on any State, local 
or Tribal governments or on anyone in 
the private sector. In addition, this 
action does not contain any regulatory 
requirements that might significantly or 
uniquely affect small governments. 
Therefore, no action is needed under 
section 203 of the UMRA and, because 
this is not a discretionary act containing 
an unfunded mandate, no consultation 
is required under Executive Order 
12875, Enhancing the Intergovernmental 
Partnership (58 FR 58093, October 28, 
1993). 


E. Executive Order 12898 


Pursuant to Executive Order 12898, 
entitled Federal Actions to Address 
Environmental Justice in Minority 
Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994), the Agency has considered 
environmental justice-related issues 
with regard to the potential impacts of 
this action on the environmental and 
health conditions in low-income and 
minority communities. This action is 
expected to provide some relief to those 
minority and low-income populations 
impacted by lead-based paint problems, 
which are overwhelmingly located in 
low-income communities. This action 
simply clarifies that States and Tribes 
are eligible for Federal grants to develop 
programs designed to improve 
environmental and health conditions in 
their communities. 


F. Executive Order 13045 


This action is not subject to Executive 
Order 13045, entitled Protection of 
Children from Environmental Health 
Risks and Safety Risks (62 FR 19885, 
April 23, 1997), because this action is 
not an economically significant 


regulatory action as defined by 
Executive Order 12866 (see Unit VIA. 
above), and this action does not address 
the environmental health or safety risk 
affecting children. Please note, however, 
that children under the age of 6 are the 
primary beneficiaries of the Agency’s 
overall Lead Program. 


G. National Technology Transfer and 
Advancement Act 


This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Pub. L. 104-113, section 
12(d) (15 U.S.C. 272 note). 


VII. Submission to Congress and the 
General Accounting Office 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the © 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 


List of Subjects in 40 CFR Part 745 


Environmental protection, Hazardous 
substances, Lead poisoning, Reporting 
and recordkeeping requirements. 

Dated: July 23, 1998. 

Carol M. Browner, 
Administrator. 

Therefore, 40 CFR part 745 is 

amended as follows: 


PART 745—[AMENDED] 


1. The authority citation for part 745 
continues to read as follows: 


Authority: 15 U.S.C. 2605, 2607, and 
2681-2692. 


2. Section 745.330 is revised to read 
as follows: 


§ 745.330 Grants. 


(a) The Administrator may make 
grants to States and Indian Tribes, under 
section 404(g) of TSCA to develop and, 
if authorized, carry out lead-based paint 
activities programs to ensure that 
individuals employed in lead-based 
paint activities are properly trained; that 


training programs are accredited; and 
that contractors employed in such 
activities are certified, pursuant to this 
subpart. The Administrator may treat a 
tribe as eligible to apply for a TSCA 
section 404(g) grant if the tribe: 

(1) Is recognized by the Secretary of 
Interior. 

(2) Has an existing government 
exercising substantial governmental 
duties and powers. 

Pe Has adequate authority to carry out 

ant activities. 

4) Is reasonably expected to be 
ia in the Administrator’s 
judgment, of administering the grant 

rogram. 

(b) If the Administrator has previously 
determined that an Indian tribe has met 
the prerequisites in paragraphs (a)(1) 
and (a)(2) of this section for another 
EPA program, the tribe need provide 
only that information unique to the 
TSCA section 404(g) grant program 
required by paragraphs (a)(3) and (a)(4) 
of this section. Grants made under this 
section are subject to the requirements 
of part 31 of this chapter. 


{FR Doc. 98-20777 Filed 8—3—98; 8:45 am] 
BILLING CODE 6560-50-F 


GENERAL SERVICES 
ADMINISTRATION 

41 CFR 101-43 
[FPMR Amdt. H-199] 
RIN 3090-AG74 


Disposal of Excess and Exchange/Sale 
Information Technology (IT) Equipment 
AGENCY: Office of Governmentwide 
Policy, GSA. 

ACTION: Final rule. 


SUMMARY: The General Services 
Administration (GSA) is removing 
Federal Property Management 
Regulations (FPMR) provisions 
regarding disposal of information 
technology (IT) equipment. These 
provisions, initially promulgated in the 
Federal Information Resources 
Management Regulations (FIRMR), and 
later contained in FPMR Temporary 
Regulation H—28, were developed at a 
time when there was a proliferation of 
relatively high dollar value IT 
equipment. This regulation is no longer 
appropriate in today’s environment, 
given the dramatic increase in relatively 
low dollar personal computers and 
related equipment. Removal of this 
regulation means that IT equipment will 
now be disposed of under the normal 
FPMR provisions for disposal of 
personal property. 
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EFFECTIVE DATE: August 4, 1998. 
FOR FURTHER INFORMATION CONTACT: 
Martha Caswell, Office of 
Governmentwide Policy, GSA, 
telephone 202-501-3828. 
SUPPLEMENTARY INFORMATION: 

A. Temporary Regulation H—28 
published at 61 FR 41352, August 8, — 
1996, and extended by the notice at 62 
FR 68217 on December 31, 1997, is 
cancelled. 

B. In the absence of a known Federal 
need, agencies should transfer IT 
equipment directly to eligible schools 
and nonprofit organizations in 
accordance with the provisions of 
Executive Order 12999, Educational 
Technology: Ensuring Opportunity for 
All Children in the Next Century. 
Agencies must report such transfers to 
GSA as part of the annual Non-Federal 
Recipients Report. 

C. The General Services 
Administration (GSA) has determined 
that this rule is not a significant 
regulatory action for the purposes of 
Executive Order 12866 of September 30, 
1993. 


D. Regulatory Flexibility Act 


This rule is not required to be 
published in the Federal Register for 
public comment. Therefore, the 


Regulatory Flexibility Act does not 
apply. 
E. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because the proposed 
revisions do not impose recordkeeping 
or information collection requirements, 
or the collection of information from 
offerors, contractors, or members of the 
public which require the approval of 
OMB under 44 U.S.C. 3501-3520. This 
rule also is exempt from Congressional 
review prescribed under 5 U.S.C. 801 
since it relates solely to agency 
management and personnel. 


List of Subjects in 41 CFR Part 101-43 


Archives and records, Computer 
technology, Information technology, 
Government procurement, Property 
management, Records Management, and 
Telecommunications. 

Therefore, as set forth in the preamble 
41 CFR part 101-43 is amended as 
follows: 


PART 101-43—UTILIZATION OF 
PERSONAL PROPERTY 


1. The authority citation for part 101- 
43 continues to read as follows: 


Authority: Sec. 205(c), 63 Stat. 390; (40 
U.S.C. 486(c)). 


§ 101-43.4801 Excess personal property reporting requirements. 


2. Section 101—43.000 is revised to 
read as follows: 


§ 101-43.000 Scope of part 


This part prescribes the policies and 
methods governing the economic and 
efficient utilization of personal property 
located within and outside the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, 
American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands, the Trust Territory of the Pacific 
Islands, and the Virgin Islands. 
Additional guidelines regarding 
reutilization of hazardous materials are 
prescribed in part 101-42. 


§§ 101-43.600-101-43.603 (Subpart 101- 
43.6)—[Reserved] 


3. Subpart 101-43.6 consisting of 
§§ 101-43.600 through 101—43.603, is 
removed and reserved. 


Subpart 101-43.48—Exhibits 


4. Section 101-43.4801 is amended by 
removing paragraph (c), redesignating 
paragraphs (d) and (e) as paragraphs (c) 
and (d) respectively, and by adding in 
numerical order in the redesignated 
paragraph (c) table, the following entry: 


* * 


* * 


Information technology equipment. 


Dated: July 7, 1998. 
David J. Barram, 
Administrator of General Services. 
[FR Doc. 98-20693 Filed 8—3-98; 8:45 am] 
BILLING CODE 6820-24-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 1 


[CC Docket No. 96-238; FCC 98-154] 


Procedures to Be Followed When 
Formal Compiaints are Filed Against 
Common Carriers 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission adopted a 
Second Report and Order that created 
an Accelerated Docket that provides for 
a decision, within 60 days, of formal 
complaint proceedings that are accepted 
onto the Accelerated Docket. The 
Accelerated Docket will stimulate the 
growth of competition for 
telecommunications services by 
ensuring the prompt resolution of 
disputes that may arise between market 
participants as well as allow for the 
prompt disposal of complaints that are 
without substantial merit. 


DATES: Effective October 5, 1998, except 
for §§ 1.115, 1.721, 1.724, 1.726, 1.729, 
1.730 and 1.733, which contain 
information collection requirements that 
are not effective until approved by the 
Office of Management and Budget. The 
FCC will publish a document in the 
Federal Register announcing the 


effective date for those sections. Written 
comments by the public on the 
information collections are due 
September 3, 1998. 


FOR FURTHER INFORMATION CONTACT: 
Dorothy Attwood or Frank Lamancusa 
(202) 418-0700. For additional 
information concerning the information 
collections contained in this Report and 
Order contact Judy Boley at 202—418- 
0214, or via the Internet at 
jboley@fcc.gov. Direct all comments on 
the information collections to Timothy 
Fain, Office of Management and Budget, 
Room 10236 NEOB, Washington, DC 
20503, (202) 395—3561 or via internet at 
fain—t@al.eop.gov, and Judy Boley, 
Federal Communications Commission, 
Room 234, 1919 M Street, NW, 


* * * eC * * 
* * * * : 
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Washington, DC 20554 or via internet to 
jboley@fcc.gov. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Second 
Report and Order in CC Docket No. 96— 
238, adopted on July 9, 1998, and 
released on July 14, 1998. The full text 
of the Second Report and Order is 
available for inspection and copying 
during normal business hours in the 
FCC Reference Center, Room 239, 1919 
M Street, NW., Washington DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
duplicating contractor, International 
Transcription Services, 1231 20th Street 
NW, Washington DC 20036, (202) 857- 
3800. 

This Report and Order contains 
modified information collections subject 
to the Paperwork Reduction Act of 1995 
(PRA). It has been submitted to the 
Office of Management and Budget 
(OMB) for review under the PRA. The 
Commission is requesting emergency 


OMB review of the information 
collections with approval by September 
11, 1998. Persons wishing to comment 
on this information collection should 
submit comments on or before 
September 11, 1998. 


Paperwork Reduction Act 


This Second Report and Order 
contains modified information 
collections. The Commission, as part of 
its continuing effort to reduce 
paperwork burdens, invites the general 
public to comment on the information 
collections contained in this Order, as 
required by the Paperwork Reduction 
Act of 1995, Pub. L. 104-12. The 
Commission has requested emergency 
OMB review of the collections with an 
approval by September 11, 1998. 
Persons wishing to comment on this 
information collection should submit 
comments on or before September 11, 
1998. Comments should address: (1) 
Whether the new or modified collection 


of information is necessary for the 
proper performance of the functions of 
the Commission, including whether the 
information shall ‘practical utility; (b) 
the accuracy of the Commission’s 
burden estimates; (c) ways to enhance 
the quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on the respondents 
including the use of automated 
collection techniques or other forms of 
information technology. 

OMB Approval Number: 3060-0411. 

Title: Amendment of Rules Governing 
Procedures to Be Followed When 
Formal Complaints are Filed Against 
Common Carriers. 

Form No.: N/A. 

Type of Review: Revision. 

Respondents: Individuals or 
households; businesses or other for 
profit, including small business; not-for- 
profit institutions; state, local or tribal 
government. 


Section/title 


Number of re- 
spondents 


Total annual 
burden 
(hours) 


Est. time per 
respondent 
(hours) 


a. Requests for Inclusion on Accelerated Docket 


b. Pleadings 


c. Automatic Document Production Requirements 


d. Discovery 


e. Status Conference 


f. Proposed Findings of Fact and Conclusions of Law 


g. Minitrials Submissions 


h. Minitrial Transcript 


i. Applications for Review of Staff Decisions 


oa 


150 
320 


er 
Mw 


Total Annual Burden: 5,650 hours (for 
new and/or modified collections only). 

Estimated Costs Per Respondent: 
$150.00 for each respondent that files a 
complaint against a common carrier that 
is accepted onto the Accelerated Docket; 
it is estimated that 40 complaints will 
be accepted onto the Accelerated Docket 
in the next year... 

Needs and Uses: The information has 
been and is currently being used by the 
Commission to determine the 
sufficiency of complaints and to resolve 
the merits of disputes between the 
parties. 

The Second Report and Order 
requires any party to a complaint or 
prospective complaint that wishes to be 
on the new docket to transmit to the 
Chief of the Common Carrier Bureau’s 
Enforcement Division a request seeking 
the inclusion of its dispute on the 
Accelerated Docket. If the dispute for 
which inclusion on the docket is sought 
is the subject of a pending complaint, 
the request must be in writing, 
transmitted by facsimile or by hand, 
with a copy to the other parties by the 


same mode of transmission. When a 
complainant has been admitted onto the 
Accelerated Docket before filing its 
complaint, it is required to file with its 
complaint a letter indicating that the 
complaint has been accepted for 
treatment on the new docket. 

The Second Report and Order 
requires the complaint to include a 
detailed explanation of the alleged 
violation; answers are required to set 
out fully the nature of any defense, and 
to respond specifically to all material 
allegations of the complaint. The rules 


‘dispense, in Accelerated Docket 


proceedings, with the requirement that 
parties provide extensive legal analysis, 
proposed findings of fact and 
conclusions of law with their initial 
pleadings and with the requirement that 
they support their initial pleadings with 
affidavits. Defendants are allowed ten 
days to file an answer. 

The Second Report and Order 
requires copies of documents within a 
party’s possession, custody or control 
that are likely to bear significantly on 
the issues in a complaint proceeding to 


be produced with that party’s 
complaint, answer or the reply 
statements in its pre-status-conference 
filing, if applicable. The rules adopt a 
production standard that is narrower _ 
than all relevant documents with the 
goal of reducing the number of 
documents subject to production. 

The Second Report and Order 
requires that parties seeking discovery 
beyond that available by the automatic 
document production request such 
additional discovery in the filing that 
they are required to make two days 
before the initial status conference. 
These requests may include, and 
Commission staff may order, additional 
document production, depositions of 
persons with relevant knowledge and/or 
responses to interrogatories. 
Additionally, any party that intends to 
rely on expert testimony must identify 
its expert and provide a brief expert 
statement. 

The Second Report and Order 
requires parties to submit to the staff, 
two business days, before the initial 
status conference, a listing of the 
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stipulations and the discovery issues on 
which they have reached agreement. If © 
necessary, parties are permitted to 
submit separate statements of disputed 
factual and legal issues. Where 
appropriate, a complainant’s pre-status- 
conference filing may respond to any 
affirmative defenses that the defendant 
may have raised in its answer. 

The Second Report and Order further 
requires parties to submit proposed 
findings of fact and conclusions of law 
no less than two days before the 
beginning of the minitrial. Parties may, 
but are not required to, submit revised 
proposed findings of fact and 
conclusions of law within three days 
after the conclusion of the minitrial. 
Separate briefs are not permitted in 
Accelerated Docket proceedings. 

Under the Second Report and Order, 
parties to Accelerated Docket 
proceedings are required to present 
evidence and argument in support of 
their cases to Commission staff during a 
hearing-type proceeding. Three days 
before the minitrial, parties are required 
to exchange exhibits that they may 
introduce during the proceeding and 
lists of witnesses whom they may call. 

The Second Report and Order 
requires parties to Accelerated Docket 
proceedings to arrange for the 
preparation of, and file with the 
Commission three days after the 
minitrial, a stenographic transcript of 
the minitrial proceedings. 

Finally, the Second Report and Order 
requires parties to Accelerated Docket 
proceedings that wish to obtain review 
of the staff's decision or recommended 
decision to file their application for 
review or challenge to the initial 
decision with the Commission within 
15 days of the release of the staff 
decision. 


Summary of Second Report and Order 
I. Introduction 


1. In enacting the 
Telecommunications Act of 1996 (the 
“1996 Act”), Congress stressed the 
importance of establishing a “‘pro- 
competitive, deregulatory” national 
policy framework for the 
telecommunications industry. In 
furtherance of that goal, we issued, in 
this docket’s First Report and Order, 63 
FR 990 (January 7, 1998), revised rules 
governing formal complaints filed with 
the Commission that allege unlawful 
conduct by telecommunications 
carriers. These new rules grew out of the 
shortened deadlines for resolution of 
certain categories of complaints 
imposed in the 1996 Act, and they had 
as their goal the prompt resolution of all 
complaints in order to “reduce 


impediments.to robust competition in 
all telecommunications markets.” 

2. On November 25, 1997, a Public 
Notice, 62 FR 66321 (December 18, 
1997), issued seeking further comment 
on certain issues raised in this 
proceeding. Specifically, the Public 
Notice sought comment on the creation 
of an ‘‘Accelerated Docket”’ for 
complaint adjudication that would (1) 
provide for the presentation of live 
evidence and argument in a hearing- 
type proceeding and (2) operate on a 60- 
day time frame, or on some other 


schedule that is more compressed than — 


that for a formal complaint proceeding 
conducted under the new procedures 
set out in the First Report & Order. 

3. In this Second Report and Order, 
we adopt rules that will govern the 
Accelerated Docket. Briefly stated, the 
new complaint procedures that we 
adopt today provide for the decision, 
within 60 days, of formal complaint 
proceedings that are accepted onto the 
Accelerated Docket, with the additional 
possibility of en banc hearing, before 
the full Commission, of applications for 
review of the staff decision. In order to 
expedite the complaint process in this 
manner, we require that parties seeking 
to place their disputes on the 
Accelerated Docket first meet for pre- 
filing settlement discussions supervised 
by Commission staff. Once a complaint 
has been filed and accepted onto the 
Accelerated Docket the defendant will 
have ten days to file its answer. Both the 
complainant and the defendant will be 
required to serve on their opponents, 
with their respective initial pleadings, 
those documents that are likely to bear 
on the issues in the proceeding and a 
list of individuals likely to have relevant 
knowledge. Ten days after the answer is 
filed, Commission staff will hold an 
initial status conference, at which the 
parties may request further discovery, 
including a limited number of 
depositions, which we expect to play an 
important role in Accelerated Docket 
proceedings. Between 40 and 45 days 
after the filing of a complaint, a 
minitrial will be held at which the 
parties will have the opportunity to 
present evidence and make argument in 
support of their respective positions. 
Commission staff shall issue its decision 
no more than sixty days after the matter 
is placed on the Accelerated Docket. 
Review by the full Commission will be 
available through an application for 
review. In appropriate cases, the 
Commission may hold en banc hearings 
to decide applications for review of 
Accelerated Docket proceedings. 

4. As discussed Gow: the rules that 
we adopt herein modify certain 
deadlines and procedural requirements 


for complaint proceedings accepted 
onto the Accelerated Docket. In general, 
the new rules will govern admission 
onto the Accelerated Docket, procedural 
and scheduling aspects of Accelerated 
Docket proceedings, the breadth of 
discovery available in such proceedings, 
and the hearing-type procedure in 
which Accelerated Docket proceedings 
typically will culminate. To the extent 
that the rules set out in this Second 
Report & Order do not specifically cover 
some procedural aspect of a proceeding 
on the Accelerated Docket, the rules 
promulgated with the First Report & 
Order will govern. 


A. The Need for, and Benefits of, the 
Accelerated Docket 


5. The Public Notice sought comment 
on whether there existed a need for the 
hearing-type process and the shortened 
deadline for complaint adjudication that 
would be available with the Accelerated 
Docket. Additionally, the Public Notice 
sought comment on how the 
Commission could work cooperatively 
with the states to ensure that the 
interests of both the Commission and 
the states were protected. 

6. We believe that important benefits 
will flow from the expedition of the 
complaint process in cases appropriate 
for inclusion on the Accelerated Docket. 
The Accelerated Docket will provide 
prompt resolution of carrier-related 
disputes and it frequently wil! allow 
carriers to obtain more extensive 
discovery from their opponents than has 
been routinely available in formal 
complaint proceedings. Additionally, it 
will provide for the full and effective 
presentation of each party’s case in a 
hearing-type proceeding. The _ 
Accelerated Docket will minimize the 
opportunity for carriers to continue to 
engage in anti-competitive practices 
because the lawfulness of those 
practices will be subject to expedited 
review under our new procedures, and 
market entrants will be able to obtain 
adjudication of their complaints much 
more quickly than in the past. We 
believe, therefore, that the Accelerated 
Docket will facilitate the market’s 
continuing movement toward the full 
competition that Congress envisioned 
when it enacted the 1996 Act. 

7. In addition to the benefits that we 
envision flowing to competitive market 
entrants, we believe that in certain 
instances the incumbent local carriers 
also are likely to enjoy a substantial 
benefit from the new docket. The 
Accelerated Docket will provide the ~ 
incumbent carriers with a means of 
obtaining the expedited disposal of 
certain complaints filed against them. 
On balance, therefore, we believe that 
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any additional burdens that may be 
imposed on parties by the Accelerated 
Docket are more than offset by the 
resulting benefits, both to the carriers 
themselves and to the public. 

8. We are unpersuaded by the various 
commenters’ criticisms of the 
Accelerated Docket. The proposed 
timeframe for resolving complaints on 
the Accelerated Docket is not 
unreasonable or inconsistent with due 
process. As with the new rules issued in 
the First Report & Order, parties to 
Accelerated Docket proceedings will 
have full notice of their opponents’ 
contentions well before the 60-day 
period for conclusion of the proceeding 
begins to run. During the mandatory 
pre-filing settlement discussions, parties 
will fully explore, under the supervision 
of Commission staff, the facts 
surrounding, and legal bases for, each 
side’s claims and defenses. 
Furthermore, matters not reasonably 
susceptible to resolution within the 
sixty-day framework we have 
established, whether due to factual or 
legal complexity or any other reason, 
will not be accepted onto the 
Accelerated Docket. 

9. We also reject the argument that we 
should refrain from issuing rules for the 
Accelerated Docket until we have 
accumulated additional experience 
under the First Report & Order. We do 
not view the new docket as something 
that merely builds, with minor 
modifications, on the generally 
applicable formal complaint process; 
rather, we believe that it will give rise 
to substantial benefits independent of 
the current process. Extensive 
examination of proceedings under the 
general rules, therefore, is not 
necessarily a prerequisite to setting up 
the Accelerated Docket. Moreover, we 
will continue to monitor the experience 
with both sets of rules. This will allow 
us to make further improvements in the 
future as it appears to be appropriate. 


B. Subject Matter for the Accelerated 
Docket 


10. Under the rules that we adopt 
today, we confer on the staff 
administering the Accelerated Docket 
broad discretion to determine which 
formal complaints relating to common 
carrier services it will accept onto the 
docket. In exercising this discretion, the 
Bureau should consider several different 
factors. First among these is the extent 
to which it appears that the parties to 
the dispute have exhausted the 
reasonable opportunities for settlement 
during the supervised pre-filing 
settlement discussions. 

11. Second, to the extent that the 
expedited resolution of a particular 


dispute appears likely to advance 
competition in the relevant 
telecommunications markets, it may be 
appropriate for inclusion on the 
Accelerated Docket. 

12. Third, the Bureau staff shall also 
consider whether the issues presented 
by a particular proceeding appear to be 
suited for decision under the constraints 
imposed by the Accelerated Docket. For 
example, if the dispute appears to 
involve more distinct questions than 
may be litigated effectively under the 
expedited procedures, staff would be 
within its discretion to refuse the case. 
Another factor for consideration in this 
category likely will be whether the 
complaining party has chosen to 
bifurcate its liability claims from its 
damages claims. Similarly, if it appears 
that factual discovery will be so 
extraordinarily complex and time- 
consuming that it cannot effectively be 
conducted under the compressed 
schedule of the Accelerated Docket, the 
staff administering the docket also 
would be within its discretion to 
decline the case. 

13. Fourth, in determining whether to 
admit a dispute to the Accelerated 
Docket, staff shall consider any 
suggestions that the complaint fails to 
state a cognizable claim or raises issues 
outside of the Commission’s established 
jurisdiction. 

14. Fifth, the staff administering the 
Accelerated Docket also has discretion 
to refuse a complaint proceeding where 
it appears that one party would be 
unreasonably limited in its ability 
effectively to conduct discovery or 
prepare its case because of an 
overwhelming resource advantage of the 
opposing party. 

15. Beyond the factors listed above, 
we expect that, in accepting matters 
onto the Accelerated Docket, the Bureau 
staff will consider such other issues as 
it deems appropriate and conducive to 
the prompt and fair adjudication of the 
complaint proceedings before it. 


C. Jurisdictional Considerations 


16. Nothing in this report and order 
should be interpreted to expand the 
Commission’s jurisdiction to adjudicate 
disputes under the Act. We also 
recognize that the Eighth Circuit’s 
decision on review of our Local 
Competition Order places limits on the 
Commission’s authority in section 208 
enforcement proceedings. Questions of 
our jurisdiction to adjudicate individual 
complaint proceedings will be decided 
on a case-by-case basis as they arise. 
Furthermore, we are hopeful that 
contact and careful coordination with 
the relevant state commissions will 
reduce the potential for state concerns 


about jurisdictional issues. Accordingly, 
we direct that the staff administering the 
Accelerated Docket take all appropriate 
steps to inform the appropriate state 
utility commissions where it appears 
that such action is appropriate. 


II. Pre-Filing Requirements 


17. The Public Notice sought 
comment on whether it would be useful 
for parties on the Accelerated Docket to 
participate in staff supervised 
settlement discussions before a 
complaint was filed. The notice asked 
whether one criterion for acceptance 
onto the Accelerated Docket should be 
adequate notice, through these pre-filing 
discussions, of the issues a complainant 
would raise in its complaint. It asked 
whether such supervised pre-filing 
settlement discussions would implicate 
the Commission’s ex parte rules, and it 
sought suggestions on how to protect 
confidential or proprietary information 
that the parties might exchange during 
these discussions. Additionally, the 
Public Notice sought comment on which 
parties to a dispute could seek inclusion 
on the Accelerated Docket. 


A. Staff Supervision of Pre-Filing 
Discussions 

18. We believe that requiring 
supervision of the parties’ pre-filing 
discussions will provide substantial — 
benefits in the Accelerated Docket. We 
believe that one way in which the 
Accelerated Docket will speed the 
development of competition is by 
facilitating the informal resolution of 
many disputes before complaints are 
even filed. Involvement of Commission 
staff in the parties’ pre-filing 
discussions will serve to make those 
talks run more smoothly and be more 
productive. Staff involvement in the 
discussions also may help the parties to 
focus their dispute in a way that will be 
most conducive to the short schedule of 
the Accelerated Docket if a complaint 
ultimately is filed. We are unpersuaded 
by the argument that staff participation 
in settlement discussions will 
unnecessarily prolong that phase of 
proceedings. Our commitment to the 
prompt adjudication of disputes 
affecting competition extends to the pre- 
filing stage of proceedings. We are 
confident that requiring staff 
involvement in the mandatory pre-filing 
settlement discussions will not slow 
this phase of proceedings. 

19. We do not believe that it would 
be improper for the individual staff 
member who conducts the pre-filing 
discussions to handle the matter after a 
complaint has been filed. Federal courts 
repeatedly have held that a judge’s 
participation in settlement discussions, 


4 
é 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/Rules and Regulations 


41437 


by itself, provides no basis for recusing 
the judge from deciding the case; it does 
not create the kind of personal or extra- 
judicial knowledge that requires 
disqualification. Only when a judge 
conducts himself in a manner that may 
raise questions about his impartiality is 
there proper ground for recusal. We see 
no reason to adopt a stricter rule than 
that of the federal courts on this issue. 


B. Procedure for Acceptance to the 
Accelerated Docket 


20. We conclude that the Accelerated 
Docket will be most effective if either 
party to a dispute may request inclusion 
on it. Requiring mutual agreement of the 
parties, as suggested by some 
commenters, would give either party 
veto power over the process and 
substantially reduce the docket’s 
effectiveness at stimulating a 
competitive environment. However, we 
believe that the ends of the Accelerated 
Docket would not be well served if the 
staff had the discretion to place a 
proceeding on the docket absent a 
request from at least one party. 

21. A prospective complainant who 
wishes to have its dispute handled on 
the Accelerated Docket shall contact the 
Bureau either by phone or in writing to 
seek assistance in reaching a negotiated 
resolution to the matter. If it appears 
from the preliminary information 
supplied by the prospective 
complainant that the dispute may be 
appropriate for handling under the 
procedures that we set out today, the 
staff will schedule the appropriate pre- 
filing settlement talks. Based on the 
progress of these negotiations, the 
nature of the dispute as revealed during 
the discussions, and other 
considerations, including those outlined 
above, Commission staff will determine 
whether the matter is appropriate for 
Accelerated Docket treatment. Once the 
staff determines that a dispute is 
appropriate for the Accelerated Docket 
and if the parties remain unable to 
resolve their differences during the 
supervised settlement discussions, the 
complainant shall submit with its 
complaint a letter indicating that it has 
gained acceptance onto the docket. So 
that the staff immediately may begin 
work on the matter, a complainant shall, 
at the time it files its complaint, serve 
a copy on the staff who supervised the 
settlement talks. Such a complaint, once 
it is filed and accepted onto the 
Accelerated Docket, will be handled by 
the Bureau under the rules set out 
herein. 

22. As some commenters recommend, 
we believe that it is also important that 
defendants be able to request that their 
proceeding be included on the 


Accelerated Docket. We therefore adopt 
a rule under which a defendant may 
seek inclusion on the Accelerated 
Docket by contacting the Bureau no 
more than five days after receiving 
service of a complaint. In orderto - 
comply with our ex parte rules, such 
contact shall be by a facsimile or hand- 
delivered letter of which a copy also is 
transmitted in the same manner to the 
complainant. A defendant seeking 
admission to the Accelerated Docket 
will be required +o file its answer within 
10 days of receiving service of the 
complaint, as required by this Second 
Report and Order. Within two business 
days of a defendant’s request letter, the 
determination will be made whether to 
grant the request and accept the 
proceeding onto the Accelerated Docket. 
If it appears that the parties have not 
conducted sufficient pre-filing 
settlement discussions, the staff may 
schedule supervised settlement talks, as 
discussed above. If appropriate, the 
progress of the matter after the filing of 
the answer may be postponed during 
these discussions. Once a proceeding 
has been accepted onto the Accelerated 
Docket at the defendant’s request, the 
staff will also set a schedule for both 
sides’ production of documents and the 
remainder of the proceeding. After the 
staff has scheduled the production of 
documents, matters accepted onto the 
docket at a defendant’s request will 
proceed according to the schedule 
otherwise applicable to Accelerated 
Docket proceedings. 

23. It appears that certain complaints 
already pending in the Bureau’s 
Enforcement Division may benefit from, 
and be appropriate for, the expedited 
procedures of the new docket. 
Accordingly, during the thirty days 
following the effective date of these 
rules, either party to a complaint 
proceeding then pending before the 
Bureau’s Enforcement Division and in 
which an answer previously has been 
served, or is past due, may contact the 
staff administering the Accelerated 
Docket to request inclusion of the matter 
on the docket. A party making such a 
request shall do so by facsimile or hand- 
delivered letter of which a copy is sent 
contemporaneously to the opposing 
party or parties by the same mode of 
transmission. 


C. Ex Parte and Confidentiality Issues 


24. After reviewing the matter, we 
believe that staff involvement in the pre- 
filing discussions poses no potential for 
a prohibited ex parte contact. Our ex 
parte rules restrict the actions of parties 
to complaint proceedings only after a 
complaint has been filed. Typically, 
contacts between a single party and 


Commission staff under these rules will 
occur before the filing of a complaint 
and therefore wil! not implicate our 
rules. We believe that the main potential 
for ex parte contact that these rules 
create is the situation in which a 
defendant requests the inclusion of its 
proceeding on the Accelerated Docket. 
As we note above, however, such 
requests must be made by letter, a copy 
of which shall be provided to the 
complainant at the same time and by the 
same mode of transmission as used for 
the Commission staff. This will pose no 
danger of an improper ex parte contact. 

25. In the event that parties engaged 
in the required supervised settlement 
discussions should have occasion to 
exchange confidential or proprietary 
documents, they may negotiate a 
confidentiality agreement that is 
acceptable to both sides. If the parties 
are unable to reach agreement on a 
confidentiality agreement, they shall be 
governed by 47 CFR 1.731. 


Ill. Pleading Requirements 
26. The Public Notice noted the new 


\ pleading requirements under the First 


Report & Order, and stated that these 
requirements likely would also apply to 
Accelerated Docket proceedings. It 
requested comment on the 
reasonableness of requiring that the 
defendant’s answer be filed within 
seven calendar days of the complaint in 
order to accommodate the expedited 
nature of the new docket. 


A. Content Requirements for Pleadings 


27. After review and careful 
consideration of the comments on this © 
topic, we have concluded that it is 
appropriate to modify slightly the 
content requirements for initial 
pleadings on the Accelerated Docket. As 
discussed in the First Report & Order, 
we believe that a full presentation, by 
both parties, of the relevant facts will 
“improve the utility and content of 
pleadings” and help to “speed 
resolution of’ complaints. We also 
believe, however, that the key to the 
success of the Accelerated Docket will 
be its ability to move the parties to 
narrow, focused issues as quickly as 
possible so that evidence on those 
issues may be presented at the minitrial. 
Given the opportunity for parties to 
present evidence at the minitrials, we 
are less concerned with the formal 
presentation of evidence through 
affidavits accompanying the pleadings 
than we are with having the parties 
promptly reach issue. Thus, as set out 
in 47 CFR 1.721(a)(5), promulgated with 
the First Report & Order, the complaint: 
shall include a detailed explanation of the 
manner and time period in which a 
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defendant has allegedly violated the Act, 
Commission order, or Commission rule in 
question, including a full identification or 
description of the communications, 
transmissions, services, or other carrier 
conduct complained of and the nature of any 
injury allegedly sustained by the 
complainant. 

Similarly, the answer “shall advise the 
complainant and the Commission fully 
and completely of the nature of any 
defense, and shall respond specifically 
to all material allegations of the 
complaint.”’ As discussed at greater 
length below, initial pleadings on the 
Accelerated Docket also shall include 
that portion of the information 
designation discussed in the First 
Report & Order which lists individuals 
believed to have firsthand knowledge of 
the facts alleged with particularity in 
the pleadings. 

28. Given the relatively rapid pace of 
the Accelerated Docket, we have 
decided to dispense with certain 
pleading requirements set out in the 
First Report & Order. First, we will not 
require that parties to Accelerated 
Docket proceedings provide extensive 
legal analysis, proposed findings of fact 
and conclusions of law with their initial 
pleadings. Rather, parties will be 
required to submit proposed findings of 
fact and conclusions of law shortly 
before the minitrial that typically will 
take place in proceedings on this 
docket. Similarly, during this minitrial, 
parties will have the opportunity to 
present legal argument regarding their 
claims and defenses, and we therefore 
believe that this material may be 
omitted from the initial pleadings 
without substantially slowing down the 
process. We emphasize, however, that 
our decision not to require extensive 
legal analysis should not be interpreted 
as sanctioning notice-pleading or a 
similar omission of the full factual and 
legal basis for a party’s pleadings. 
Rather, we expect that the complaint 
and answer will fully set out the facts 
and legal theories on which the parties 
premise their claims and defenses. 

29. Additionally, we have decided to 
dispense with the requirement that 
parties to Accelerated Docket 
proceedings support their initial 
pleadings with affidavits, as required in 
47 CFR 1.721(a)(5), (a)(11) and 1.724(g). 
We believe that the opportunity to 
present live testimony at the minitrial 
and the more extensive discovery 
available on the Accelerated Docket will 
render unnecessary the requirement that 
parties support their pleadings with 
affidavits. We have also decided to 
dispense, in Accelerated Docket 
proceedings, with the requirement that 
parties include in their information 


designations a description of all relevant 
documents in their possession. As we 
discuss below, parties will be required 
automatically to produce with their 
initial pleadings those documents that 
bear the appropriate relevance 
relationship with the issues in the 
proceeding. 


B. Timing of the Answer 


30. After consideration of the 
comments regarding the timing of the 
answer, we have concluded that an 
appropriate answer period for the 
Accelerated Docket is ten days. Thus, a 
defendant’s answer, as well as the 
discovery documents subject to 
automatic production discussed below, 
will be due ten calendar days after the 
defendant receives service of a 
complaint on the Accelerated Docket. 
As noted in the First Report & Order, 
defendants will have substantial 
advance notice of the facts and legal 
theories underlying a complaint from 
the pre-filing settlement discussions 
that are now required in all complaint 
proceedings. 

31. Notwithstanding the criticisms 
that several commenters level at the 
short answer period proposed in the 
Public Notice, we strongly believe that 
the ten-day period we have adopted is 
appropriate. First, we note that the Act 
expressly grants the Commission broad 
discretion to conduct its “proceedings 
in such manner as will best conduce to 
the proper dispatch of business and to 
the ends of justice.” Courts applying 
this language in reviewing the 
Commission’s procedural rules regularly 
have recognized the Commission’s wide 
authority in questions of its own 
procedures. Thus, in FCC v. Schreiber, 
113 U.S. 279, 290 (1965), the Court 
noted that the Commission “should be 
free to fashion (its) own rules of 
procedure and to pursue methods of 
inquiry capable of permitting (it) to 
discharge (its) multitudinous duties.” In 
Florida Cellular Mobile 
Communications Corp. v. FCC, 28 F.3d 
191, 198 (D.C. Cir. 1994), the court 
stated, in the context of a licensing 
dispute, that there “‘can be no doubt of 
the FCC’s authority to impose strict 
procedural rules.” 

32. Apart from complying with the 
relevant statute, the primary limitation 
on agency procedures is that they must 
comply with the requirements of due 
process. Through the supervised pre- 
filing settlement discussions, potential 
defendants will have full notice of the 
likely claims against them substantially 
in advance of the filing of a complaint. 
We believe that, when combined with 
this pre-filing period, the ten-day 
answer period comports with the 


requirements of due process. By 
diligently reviewing their records and 
conducting the appropriate interviews 
both before and after the complaint is 
filed, defendants should have ample 
opportunity to gather the information 
necessary both to file their answer and 
to produce the documents that, as we 
discuss below, must be served with it. 
We recognize that an answer period of 
this short duration will put defendants 
and their counsel to a greater burden 
than may exist under the 20-day answer 
period in the more generally applicable 
rules. However, defendants in 
Accelerated Docket proceedings will be 
required to assemble substantially less. 
information before filing their answer 
than is required under the rules set out 
in the First Report & Order. Thus, 
Accelerated Docket defendants will not 
be required to prepare proposed 
findings of fact and conclusions of law 
or affidavits regarding the facts pleaded 
in their answers. Nor will they be 
required to create the index of relevant 
documents required under the First 
Report & Order. 

33. Due process analysis focuses on 
whether a procedural limitation is so 
severe that a party is prevented from 
preparing an effective defense. We are 
aware of no authority, and the 
commenters cite none, holding that an 
expedited procedure of the type that we 
implement today amounts to a denial of 
due process. Only SBC attempts to cite 
specific legal authority to support its 
due process argument, and it relies 
principally on a decision from 1900 that 
is plainly inapposite. In Roller v. Holly, 
176 U.S. 398 (1900), the Court found a 
denial of due process when a summons 
directed the recipient in Virginia to 
appear in a Texas court five days later 
to defend himself. The Court did not 
hold that, as an absolute matter, five 
days was too little time to respond 
effectively to process of the type 
involved in that case. Rather, the Court 
relied on the fact that the trip from 
Virginia to Texas would require four of 
the five available days and the 
respondent would have had only one 
day in which to prepare his case. The 
Court emphasized that the adequacy of 
a response period turned on whether it 
permitted a defendant sufficient time 
“to prepare his defense and for his 
journey.” 

34. We find the Roller decision, 
written in the era before commercial 
autombbiles, airplanes, facsimile 
machines and e-mail, to be of no probity 
in evaluating the propriety of a 10-day 
answer period nearly 100 years later. 


Defendants on the Accelerated Docket : 


will have the full ten-day answer 
period, as well as the pre-filing period, 
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to conduct their investigation and 
prepare their answer. Accordingly, we 
believe that the answer period we adopt 
for the Accelerated Docket is adequate. 


IV. Discovery 


35. The Public Notice sought 
comment on a variety of issues 
surrounding the conduct of discovery in 
an expedited process like that proposed 
for the Accelerated Docket. The Public ~ 
Notice inquired whether parties to 
Accelerated Docket proceedings should 
be required automatically to produce 
documents that bear the appropriate 


relevance relationship to the issuesin _ 


the complaint proceeding, and it asked 
when such production should take 
place. Furthermore it sought comment 
on whether the parties should be 
required to submit all discovery 
requests and disputes to the responsible 
staff in advance of the initial status 
conference, discussed below, so that the 
staff could issue its decision on these 
matters at the status conference, after 
consultation with the parties. The 
Public Notice also asked what measures 
would be appropriate sanctions for 
parties that failed to provide discovery 
as ordered. 


A. Timing of Automatic Document 
Production 


36. A rule requiring the production of 
the most central, but not all relevant, 
documents with the complaint and 
answer is most likely to lead to the 
realization of our goal of creating a 
docket that is both effective and faster 
than the current system for adjudicating 
complaints. Furthermore, we believe 
that the production of documents we 
require by today’s rules actually may 
make the document portion of the 
discovery process demand less of the 
parties’ time and move more quickly 
than the process in the First Report & 
Order, which requires that parties 
provide their opponents with an index 
giving substantial information about 
each discoverable document. We believe 
that requiring production of the actual 
documents should reduce the 
uncertainty and disputes that may arise 
from the creation of a description of 
each document. We also believe that 
parties will expend markedly fewer 
resources in assembling and producing 
the appropriate documents than they 
would in assembling the documents and 
then preparing the detailed index 
required under the First Report & Order. 
Thus, our rule for the Accelerated 
Docket requiring automatic production 
of documents meeting the appropriate 
standard will likely increase the speed 
and effectiveness of the discovery that 
each party obtains. 


B. Content of Automatic Document 
Production 


37. The Public Notice sought 
comment on what standard should be 
adopted to guide the automatic 
production of documents on the 
Accelerated Docket. In particular, the 
Public Notice suggested the possibility 
of using the standard in the local rule 
governing automatic disclosure in the 
U.S. District Court for the Eastern 
District of Texas. This standard requires 
the automatic production, early in the 
discovery phase, of “‘all documents, data 
compilations, and tangible things in the 
possession, custody, or control of the 
party that are likely to bear significantly 
on any claim or defense.” 

38. After review and consideration of 
the various comments regarding the 
appropriate standard, we have 
determined that, on the Accelerated 
Docket, the parties’ automatic document 
production will be governed by the 
“likely to bear’ standard proposed in 
the Public Notice. Thus, at the time the 
parties file their initial pleadings in an 
Accelerated Docket proceeding, they 
will be required to produce to each 
other all documents, data compilations, 
and tangible things “‘in the possession, 
custody, or control of the party that are 
likely to bear significantly on any claim 
or defense.”’ This standard will include 
materials: (1) That would not support 
the disclosing party’s contentions; (2) 
that are likely to have an influence on 
or affect the outcome of a claim or 
defense; (3) that reflect the relevant 
knowledge of persons who, if their 
potential testimony were known, might 
reasonably be expected to be deposed or 
called as a witness by any of the parties; 
or (4) that competent counsel would 
consider reasonably necessary to 
prepare, evaluate or try a claim or 
defense. Fundamentally, if a party 
would expect to proffer a document at 
the minitrial as an exhibit in support of 
its case, the party should produce the 
document. Similarly, if the party would 
expect its opponent, if it had the 
document, to proffer it as an exhibit 
against the party, the document also 
should be produced. 

39. Despite most commenters’ lack of 
enthusiasm for this standard, we adopt 
it because we believe that it will lead to 
the most manageable system for the 
initial, automatic document productions 
on the Accelerated Docket. We are not 
persuaded by the comments asserting 
that the standard is so vague that it will 
lend itself to abuse by counsel or that it 
will be difficult to enforce. We have no 
reason to suspect that the “likely to bear 
standard” is any more susceptible to 
manipulation by counsel than is the 


relevance standard. Nor does the 
standard appear to be inherently more 
difficult for an adjudicator to apply in 
deciding discovery disputes or imposing 
sanctions. 

40. What we envision this standard as 
likely to avoid is the production of 
every single document that is relevant, 
even if only tenuously so, to the issues 
in a complaint proceeding. We believe 
that the parties’ needs for discovery 
would be poorly served by a rule 
requiring such broad production in a 
process that runs as quickly as the new 
docket will. We are hopeful that the 
“likely to bear” standard will focus both 
parties” production efforts on the 
documents of core relevance to a 
particular proceeding. Thus, it should 
reduce the volume of documents 
produced by each side and ensure that 
the party receiving a production will be 
able fully to review the material in the 
time available in Accelerated Docket 
proceedings. If necessary, at a later date, 
we may refine or modify the standard to 
ensure fair and expeditious completion 
of the initial document production on 
the Accelerated Docket. 

41. We note that, both with their 
initial document productions and 
subsequent productions that may be 
ordered, parties may have occasion to 
produce documents for which they wish 
to request confidential treatment. 
Production of such documents shall be 
made in accordance with 47 CFR 1.731. 
In the rare case in which a producing 
party believes that 47 CFR 1.731 will 
not provide adequate protection for its 
assertedly confidential material, it may 
request either that the opposing party 
consent to greater protection, or that the 
staff supervising the proceeding order 
greater protection. 


C. Depositions and Other Discovery 


42. As indicated in the Public Notice, 
we contemplate that, in many instances, 
parties to Accelerated Docket 
proceedings will have the opportunity 
to depose certain key witnesses who 
have personal knowledge of the relevant 
issues in dispute. We believe that a 
limited number of depositions in 
proceedings on this docket will serve 
our goal of ensuring that the parties 
fully may develop their cases so that 
staff decisions in the proceedings will 
be both fully informed and rendered 
with the speed that a complete record 
allows. In order to facilitate the 
scheduling of such depositions within 
the time constraints of the Accelerated 
Docket, we believe that parties should 
be required to exchange information 
about individuals with knowledge 
relevant to the issues of a proceeding. 
We require that parties on the 
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Accelerated Docket provide, with their 
initial pleadings, a designation 
containing the name, address, and 
position of each individual believed to 
have firsthand knowledge of the facts 
alleged with particularity in its 
pleading, along with a general 
description of the relevant facts within 
any such individual’s knowledge. 
Alternatively, this designation may refer 
to the paragraph numbers of the 
appropriate pleading as a means of 
describing the scope of an individual’s 
knowledge. 

43. In its filings before the initial 
status conference, a party may request 
approval to conduct the depositions of 
individuals with knowledge relevant to 
a complaint proceeding, including those 
individuals listed in an opponent’s 
information designation; in their pre- 
status-conference filings, parties also 
may request additional document 
production or, where appropriate, 
interrogatories. We expect that, where 
the requested discovery is reasonable 
and consistent with the applicable time 
constraints, staff will be inclined to 
grant it. In order to ensure diligence and 
completeness in each party’s 
designation of individuals with relevant 
knowledge, no party, absent a showing 
of good cause, will be permitted to call 
as a witness at a minitrial, or otherwise 
offer evidence from, any individual in 
that party’s employ who does not 
appear on the party’s information 
designation with a general description 
of the issues on which the individual 
will offer evidence. 

44. As with fact witnesses, it is 
important that parties have an 
opportunity to explore the substance of, 
and the basis for, expert testimony 
offered by an opponent. Given the rapid 
pace of Accelerated Docket proceedings, 
however, it will be necessary for such 
witnesses to be identified, and for the 
substance of their testimony to be 
disclosed, as quickly as possible. A 
complainant who plans to introduce 
expert evidence for a purpose other than 
to rebut the defendant’s expert evidence 
will be required to identify the witness 
or witnesses in the information 
designation accompanying its 
complaint. In addition to identifying its 
expert witness, complainants also will 
be required to provide, at the time they 
file their complaint, a brief statement of 
the opinions to be expressed by the 
expert, the basis and reasons therefor 
and any data or other information that 
the witness considered in forming her 
opinions, as is required in Federal Rule 
of Civil Procedure 26(a)(2)(B). 

45. We require that defendants who 
intend to rely on expert testimony 
identify their experts at the time that 


they file their answer. Defendants shall 
also disclose the other material relating 
to their expert witnesses that is required 
of complainants; however this 
disclosure may be made in the 
defendant's filing that is due two days 
before the initial status conference. Ifa 
complainant chooses to rely on 
previously unidentified experts to rebut 
any portion of the defendant’s case, the 
complainant shall identify such experts 
and make the other required disclosures 
about their testimony at the initial status 
conference. By the end of the initial 
status conference, the parties will have 
provided full disclosure of any expert 
testimony on which they intend to rely, 
and they will be in a position to seek 
staff approval to depose expert 
witnesses from whom they may want 
additional discovery. 

46. In light of the numerous tasks that 
the parties will be required to complete 
at the beginning of Accelerated Docket 
proceedings, we see no purpose to 
routinely allowing the service of 
interrogatories before the initial status 
conference. Accordingly, the rules that 
we adopt today provide that parties to 
Accelerated Docket proceedings may 
propound interrogatories only after the 
initial status conference and with the 
permission of the staff supervising the 
proceeding. At the initial status 
conference, when the parties request 
leave to take depositions or request 
additional document production, they 
may also seek staff approval to serve a 
limited number of interrogatories on 
their opponent. The decision of whether 
to permit such interrogatories shall be 
within the discretion of the staff 
administering the proceeding. 


D. Sanctions 


47. The Public Notice sought 
comment on what types of sanctions 
would be appropriate for parties who 
had failed to comply with their 
discovery obligations in Accelerated 
Docket proceedings. In a process that 
will move at the pace of the Accelerated 
Docket, it will be crucial that staff be 
able effectively to compel prompt action 
and adherence to its discovery orders. 
Without such sanction authority, a 
recalcitrant party likely would be able to 
delay a proceeding enough that many of 
the docket’s projected benefits would 
vanish, 

48. We strongly believe that swift and 
effective sanctions will be necessary to 
ensure against attempts to prolong 
Accelerated Docket proceedings through 
discovery delay or abuse. Appropriate 
sanctions should also deter attempts to 


affect the substance of proceedings by 


improperly withholding information. 
We believe it will encourage the parties’ 


strict compliance with discovery 
obligations for us to grant the staff 
administering the Accelerated Docket 
broad discretion to respond to discovery 
violations with the sanction that it 
deems to be appropriate. 


V. Status Conferences 


49. The Public Notice sought 
comment on the timing and content 
requirements for the initial status 
conference in the Accelerated Docket 
proceedings. It proposed that, to 
accommodate the time constraints of the 
Accelerated Docket, the initial 
take place 15 calendar days 
after the filing of the complaint and that 
the parties be required to meet before 
the conference to discuss a variety of 
issues to be covered at the conference, 
including issues in dispute and 
questions of discovery and scheduling. 
It also proposed that the parties be 
required to draft a joint statement 
summarizing the issues on which they 
agreed and their remaining disputes, 
and to submit the statement to the 
Commission two days before the initial 
status conference. 


A. Timing of Initial Status Conference 


50. After careful consideration of the 
comments on this issue, we direct that 
the initial status conference in 
Accelerated Docket proceedings will 
take place ten calendar days after the 
answer is due to be filed. This will place 
the conference twenty days after the 
service of the complaint, rather than 
fifteen as proposed in the Public Notice. 
We recognize that this interval of time 
will require that counsel and parties 
work with substantial diligence and 
efficiency. However, we view this short 
time period as necessary to effectuate 
the speedy adjudication of disputes that 
is our main goal for the Accelerated 
Docket. 


B. Issues to Be Addressed At Initial 
Status Conference 


51. The Public Notice proposed that, 
before the status conference, the parties 
meet and confer about a variety of - 
issues, including settlement prospects, 
discovery, issues in dispute, 
stipulations, and a schedule for the 
remainder of the proceeding. It also 
proposed that, before the status 
conference, the parties report jointly in 
writing to the Commission about the 
results of their discussions on these 
issues, including disputed and 
stipulated facts, and key legal issues. 

52. We believe that early discussion of 
the specific facts in dispute will assist 
the parties in focusing on the issues of 
central relevance to the proceeding; it is 
therefore critical to the overall success 
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of the Accelerated Docket. We require 
that, before the initial status conference, 
the parties discuss, and attempt to reach 
agreement on, discovery issues and the 
factual issues to which they can 
stipulate; they shall submit to the staff, 
two business days before the initial 
conference, a listing of these 
stipulations and the discovery issues on 
which they have reached agreement. 
Parties may conduct these meetings 
either in person or by telephone 
conference call. 

53. Additionally, the complainant’s 
submission before the initial status 
conference shall respond, as 
appropriate, to any affirmative defenses 
that the defendant may have raised in 
its answer. We believe that, given the 
constraints of the Accelerated Docket, it 
will be more efficient to require a 
complainant to respond to affirmative 
defenses in this manner than it would 
be to provide for the filing of a separate 
reply. 

54. At the initial status conference, 
the responsible staff will review the 
parties’ disputed and stipulated issues 
of fact. Based on the factual issues that 
appear from this material, the staff will 
determine what additional discovery, 
beyond the initial disclosures, the 
parties may take. Thus, at the status 
conference, parties should be prepared 
to demonstrate specifically how the 
discovery they seek relates to particular 
issues in dispute. The discovery that the 
staff may grant at this status conference 
includes depositions and additional 
document production. Indeed, in light 
of the relative efficiency of depositions 
as a discovery tool, we expect that the 
staff typically will grant a limited 
number of depositions appropriate to 
the issues in, and complexity of, a 
particular case. Given the truncated 
nature of the Accelerated Docket, we 
believe that interrogatories will be of 
limited usefulness. However, at the 
initial conference, the staff may grant 
permission to propound interrogatories 
if it appears that they will function as 
an effective alternative to some other 
form of more time-consuming discovery. 
As noted elsewhere, where discovery 
requests are reasonable, we expect that 
staff will be inclined to grant them. 

55. At the initial status conference, 
the Commission staff also will establish 
a schedule for the remainder of the 
proceeding, setting the deadlines for 
completion of discovery, the pre-hearing 
submissions discussed below, the 
minitrial and any post-hearing 
submissions. 

56. Commenters also raise the issue of 
whether a defendant in an Accelerated 
Docket proceeding should be required to 
post a bond or to escrow funds to cover 


potential damages. Under the First 
Report & Order, the Commission may 
order a defendant who has lost the 
liability phase of a bifurcated 
proceeding to post a bond or escrow 
funds pending resolution of damages 
issues. We decline to modify the escrow 
rules issued with the First Report & 
Order. The staff administering the 
Accelerated Docket will retain the same 
discretion as staff does under the First 
Report & Order to require a defendant 
that has been found liable to post a bond 
or escrow funds pending a : 
determination of darnages. 
VI. Minitrials 

57. The Public Notice sought 
comment on one of the unique 
characteristics under consideration for 
the Accelerated Docket, a hearing-type 
proceeding or “minitrial’”’ to be 
conducted during each action. The 
notice stated that such a proceeding 
likely would offer certain advantages 
over the all-paper proceeding currently 
used for formal complaints. It noted 
that, given.the need for dispatch on the 
Accelerated Docket, the minitrial likely 
would occur between 40 and 45 days 
after the filing of a complaint. 
Furthermore, the Public Notice stated 
that, in order to expedite these 
minitrials, consideration was being 
given to allotting to each party a set 
amount of time in which to present its 
case. 


A. Utility of Minitrial Process 


58. We strongly believe that minitrials 
held at the end of Accelerated Docket 
proceedings will substantially increase 
the quality and clarity of the record on 
which complaints are decided. As 
commenters note, live testimony will 
permit Commission staff to gauge 
credibility in a manner that is 
impossible in paper proceedings. 
Furthermore, live testimony will allow 
the parties and the decision maker to 
flesh out both factual and legal issues in 
a way that cannot be accomplished 
within the static limitations of an all- 
paper process. A related benefit of live 
proceedings is that they will permit the 
decision maker to focus the parties on 
those issues that it deems to be central 
to the dispute; the decision maker will 
not be required simply to accept the 
dispute in the posture presented by the 
parties’ briefs. 

59. Another benefit that we envision 
as likely to result from minitrials is the 
direct participation of parties’ 
employees in the adjudicative process. 
We believe that the experience of 
testifying during a minitrial may give 
carriers’ employees a more immediate 
appreciation of their individual roles in 


effectuating compliance with the Act. 
Thus, having once been called as a 
witness to explain their actions, 
employees whose regular duties may 
have an impact on their employer’s 
compliance with the Act may be more 
inclined to consider that impact when 
executing their daily duties. We believe 
that this procedure may emphasize the 
strictures of the Act in a way that cannot 
be accomplished under a paper process 
in which carrier employees’ 
involvement with the process typically 
is restricted to the preparation of an 
affidavit to be presented by the carrier’s 
counsel. 

60. Given the above benefits that we 
view as likely to arise from minitrials, 
we believe that, on balance, the 
advantages of the process outweigh the 
drawbacks identified by some 
commenters. We recognize that 
preparing for a minitrial to be held 40 
days after the filing of a complaint may 
require counsel for both sides to expend 
some more effort and time than required 
to prepare and submit a brief under our 
general complaint rules. However, this 
increased burden is justified by the 
more complete record, and the 
consequently more informed decision, 
that likely will emerge from the process. 


B. Structure of Minitrial 


61. Within the time limitations 
discussed below, minitrials will allow 
parties to Accelerated Docket 
proceedings to present all aspects of 
their case to the decision making 
authority. As stated in the Public Notice, 
the Accelerated Docket minitrials will 

‘not be subject to the on-the-record 
hearing requirements of the 
Administrative Procedure Act. 
Nonetheless, where possible, an 
Administrative Law Judge (“‘ALJ”) will 
preside at each minitrial. The ALJ or 
other presiding staff will run the 
minitrial, administer oaths to witnesses, 
and will be in charge of the timing 
system discussed below. Additionally, 
where an ALJ participates in the 
minitrial process, he will render any 
necessary procedural rulings in 
consultation with the staff member 
administering the proceeding who also 
will be present during the minitrial. 
Because the staff’s prior participation in 
the proceeding will have given it 
substantial familiarity with the relevant 
issues, the Commission staff will serve 
as the decision maker in Accelerated 
Docket proceedings, and it, rather than 
the ALJ who runs the minitrial, will 
issue the decision in the proceeding. 

62. The rules we adopt provide for a 
“chess-clock” timing method. Thus, the 
ALJ or other Commission personnel 
who runs the minitrial will deduct from 
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each party’s allotment any time that the 
party’s counsel spends examining 
witnesses, otherwise presenting 
evidence or presenting argument. 
Additionally, the ALJ may exercise 
broad discretion in determining any 
time penalty or deduction that he deems 
appropriate for a party who appears 
intentionally to be slowing the process 
or attempting to delay its opponent’s 
presentation. This timing method 
should ensure that minitrials are 
conducted quickly, in keeping with the 
goals of the Accelerated Docket, while 
maintaining fairness and allowing both 
parties an adequate opportunity to 
present evidence and argument. 

63. Under the rules that we adopt 
today, the Commission staff has broad 
discretion to allocate the amount of time 
for a minitrial that it believes to be 
appropriate based on the complexity of 
the issues and the amount and type of 
evidence that appears reasonably 
necessary for an adequate presentation 
of each party’s case. Under the rules, the 
staff would be within its discretion to 
assign either side of a particular dispute 
more than half of the allowed time, but 
we expect that such instances will be 
very rare. 

64. We believe that a decision maker’s 
observation of witness demeanor on 
direct examination is as important and 
revealing as it is on cross examination. 
Similarly, we believe that the filing of 
written direct testimony often would 
result in parties burdening the record. 
with unnecessary or irrelevant 
information that simply would slow 
down the process of reaching a final 
decision. Accordingly, we decline to 
permit the introduction of written direct 
testimony on the Accelerated Docket. 
Both sides shall rely on live, rather than 
written, presentations of their cases at — 
minitrials. We note, however, that the 
precise format of a-party’s presentation 
during a minitrial will be a question on 
which that party has wide latitude. 

65. It will aid in the efficient 
completion of minitrials for the parties 
to have notified each other, in advance, 
of the exhibits they may introduce and 
the witnesses they may call during the 
minitrial. We therefore require that, 
three days in advance of the scheduled 
beginning of the minitrial, each party 
shall serve by hand or facsimile, on all 
other parties to the proceeding, a copy 
of their exhibits and a list of witnesses 
that they may call. The ALJ presiding at 
the minitrial may then hear and rule on 
any witness or exhibit objections before 
the beginning of the hearing itself. As 
discussed below, relevance rarely will 
be an appropriate basis for objection 
during minitrials; we also expect that, 
owing to the administrative nature of 


the proceeding, other objections will be 
minimal. 

66. One commenter suggests that we 
apply certain portions of the Federal 
Rules of Evidence to the minitrial 
process. We decline to adopt the 
suggested evidentiary rules. Rather, we 
believe that the strict time limitations 
under which parties will operate in 
minitrials should serve to deter and 
sanction the introduction of extensive 


amounts of irrelevant material: the 


introduction of irrelevant evidence 
merely will reduce the time available for 
other, more pertinent portions of the 
proponent’s case. 

67. We are hopeful that the minitrial 
process will serve as a more effective 
and informative alternative to the briefs 
that typically are filed in complaint 
proceedings. However, we also believe 
that it will aid the parties in focusing 
their presentations, and the responsible 
staff in promptly rendering a decision, 
if the parties submit some 
documentation outlining their 
arguments. Thus, we require that parties 
submit proposed.findings of fact and 
conclusions of law two days before the 
beginning of the minitrial. In length, 
these shall not exceed 40 pages per 
party. Additionally, no more than three 
days after the conclusion of the 
minitrial, parties may, but are not 
required to, submit revised proposed 
findings of fact and conclusions of law 
to respond to evidence and legal 
argument raised during the minitrial. 
This second set of submissions should 
permit the parties a final opportunity to 
explain complex technical issues 
involved in the proceeding and to rebut 
their opponents’ arguments. This 
second set of submissions shall not 
exceed 20 pages per party. 


VII. Damages 


68. The Public Notice sought 
comment on limiting the Accelerated 
Docket to bifurcated liability claims, 
with damages claims being handled 
separately under the procedures in the 
First Report & Order. The overwhelming 
majority of commenters support our 
proposal, although certain commenters 
recommend that Commission staff be 
permitted to determine damages issues 
on the Accelerated Docket when it 
appears to be appropriate. 

69. As we stated above, the staff 
administering the docket may consider 
a complaining party’s decision to 
bifurcate its damages claims from the 
liability portion of its case in 
determining whether to accept a matter 
onto the Accelerated Docket. We believe 
that bifurcation of the issues in this 
manner generally will aid in the 
decision of complaint proceedings 


within the expedited timeframe of the 
new docket. We agree, however, that 
parties should have the option at least 
to request adjudication of their damages 
issues on the Accelerated Docket. 
Accordingly, the staff administering the 
docket will retain the discretion to 
accept a complaint presenting both 
liability and damages issues. 
Additionally, a complainant that has 
prevailed on the question of liability 
may request Accelerated Docket 
treatment for its subsequent damages 
complaint. We agree with the 
commenters asserting that damages 
issues should be resolved as quickly as 
possible after a finding of liability; 
however, we decline the invitation to 
set a deadline for the conclusion of the 
damages phase when the damages phase 
is not accepted onto the Accelerated 
Docket. 


VIII. Other Issues © 


70. The Public Notice also requested 
comment on whether it would be 
necessary to modify any other rules in 
order to accommodate the time 
constraints of the Accelerated Docket. 
Commenters have made several 
recommendations, including that we: (1) 
Limit the effect of Accelerated Docket 
decisions on future cases; (2) allow 
compulsory counterclaims to be 
pursued on the Accelerated Docket; and 
(3) issue a formal notice of proposed 
rulemaking in this proceeding. 

71. Precedential Value of Accelerated 
Docket Proceedings: Bell Atlantic 
suggests that rulings in Accelerated 
Docket proceedings be limited to the 
particular case in question and that they 
be accorded no preclusive or 
precedential effect in other proceedings 
or other forums. We decline to impose 
such a limit on Accelerated Docket 
proceedings. Ratner, staff rulings on the 
docket will have the same precedential 
value as any other adjudicative decision 
issued under delegated authority. 

72. Counterclaims: CompTel suggests 
that counterclaims be permitted in 
Accelerated Docket proceedings if they 
arise from the same transaction or 
occurrence, and would be eligible for 
the Accelerated Docket if brought 
separately. In the First Report & Order, 
we prohibited all counterclaims in 
complaint proceedings, requiring that 
such claims be filed as separate, 
independent actions. We took this 
action to ensure that complaint 
proceedings would be resolved within 
the statutory deadlines in the 1996 Act. 
This reasoning applies with even greater 
force to the Accelerated Docket 
proceedings, which we expect to be 
resolved even more quickly than 
required by the statutory deadlines. 
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Defendants will be required to file any 
counterclaims that they may have as 
separate actions for which they will be 
required independently to seek 
inclusion on the Accelerated Docket. 
73. Need for Formal Notice of 
Proposed Rulemaking: BellSouth 
contends that the notice provisions of 
the Administrative Procedure Act 
(“APA”) require that, before issuing 
rules to govern the Accelerated Docket, 
we must issue a formal notice of 
proposed rulemaking, including specific 
proposed rules. We disagree. Section 
553(b) of the APA requires that an 
agency afford interested parties 
adequate notice of, and an opportunity 
to comment on, the provisions that 
appear in the agency’s final regulations. 
The Public Notice appeared in the 
Federal Register, and it contained 
_ adequate notice of the provisions we 
adopt today. Accordingly, we believe 
that no further notice is required to 
comply with the notice provisions of the 


IX. Review by the Commission 


74. Staff decisions issued on 
delegated authority after the minitrial 
will be, pursuant to our rules, 
immediately effective and binding on 
the parties. A party to the proceeding 
that seeks to challenge such a decision 
may do so by filing its application for 
review. Applications for review of 
Accelerated Docket staff decisions based 
on delegated authority will be due 15 
calendar days after the release date of 
the staff decision. As under our current 
rules, the opposition to the application 
for review will be due 15 calendar days 
after the application for review is filed, 
and the party seeking review may file its 
reply 10 calendar days after the due date 
of the opposition. 

75. Alternatively, certain other 
Accelerated Docket proceedings will 
raise issues that may not be decided on 
delegated authority. Such staff 
decisions, issued after the minitrial, will 
not be immediately effective. Rather, 
these decisions will be recommended 
decisions, which the Commission will 
either adopt or modify. A party to the 
proceeding that seeks to challenge the 
staff decision before the Commission 
may do so by filing its comments on the 
recommended decision according to the 
same schedule as that applicable for 
applications for review on the 
Accelerated Docket. Opposition and 
reply comments similarly are permitted 
on the same schedule as that for 
applications for review. 

76. In the event that neither party files 
comments to challenge a recommended 
staff decision in an Accelerated Docket 
proceeding, the Commission will issue 


its order either adopting or modifying 
the staff decision within forty-five days 
of its release. If the staff's recommended 
decision is challenged by any party to 
the proceeding, the Commission will 
issue its order either adopting or 


’ modifying the decision no more than 


thirty days after the filing of the final 


‘comments on the decision. 


77. The Commission may summarily 
affirm a staff decision from the 
Accelerated Docket before it for review. 
Additionally, in cases where it appears 
that argument would aid in our 
decision, we may schedule an oral 
argument before the full Commission. 


X. Conclusion 


78. In this Second Report & Order, we 
amend our rules governing formal 
complaint proceedings to create an 
Accelerated Docket, which will be 
administered by the Enforcement 
Division of the Common Carrier Bureau. 
The rules of practice and procedure 
relating to the Accelerated Docket will 
promote competition in all 
telecommunications markets by 
providing an expedited process for 
resolving complaints of unreasonable, 
discriminatory, or otherwise unlawful 
conduct by telecommunications 
carriers. 

79. We recognize that many of the. 
procedures we adopt for the Accelerated 
Docket are, to a substantial extent, new 
and untried. Accordingly, we expect 


. that both staff and the Commission will 


accumulate valuable experience in the 
implementation of these new rules. We 
will monitor closely the effect and 
utility of the Accelerated Docket 
procedures; and we expect to receive 
periodic reports from the Common 
Carrier Bureau regarding its 
administration of the new docket. Based 
on this information and within a year of 
the effective dates of these rules, we will 
consider revisions to these procedures 
to make them more effective. 


XI. Final Regulatory Flexibility 
Analysis 


80. As required by the Regulatory 
Flexibility Act (“RFA”), an Initial 
Regulatory Flexibility Analysis 
(“IRFA”) was incorporated in the notice 
of proposed rulemaking in this docket. 
The Commission sought written public 
comment on the proposals in the NPRM, 
including comment on the IRFA. The 
Commission has prepared this Final 
Regulatory Flexibility Analysis of the 
possible significant economic impact on 
small entities of the rules promulgated 
in this Second Report & Order. This 
present Final Regulatory Flexibility 
Analysis (“FRFA’’) conforms to the 
RFA. 


A. Need for and Objectives of the 
Implementation of the 
Telecommunications Act of 1996, 
Amendment of Rules Governing 
Procedures to be Followed When Formal 
Complaints Are Filed Against Common 
Carriers, Second Report and Order, and 
the Rules Adopted Herein 


81. The Commission is issuing this 
Second Report & Order to create an 
Accelerated Docket designed to provide 
for the prompt resolution of carrier- 
related disputes and to carriers to obtain 
more extensive discovery from their 
opponents than has been routinely 
available in formal complaint 
proceedings. Additionally, the new 
docket will provide for the full and 
effective presentation of each party’s 
case in a hearing-type proceeding. Some 
of the requirements adopted in this 
Second Report & Order may have a 
significant impact on a substantial 
number of small businesses as defined 
by Section 601(3) of the RFA. Generally, 
the amended rules will: (1) Require 
parties to engage in staff-supervised pre- 
filing settlement discussions, (2) modify 
the form of initial pleadings, (3) shorten 
filing deadlines, (4) modify the 
discovery process, (5) provide for the 
live presentation of evidence tothe | 
decision maker, and (6) require provide 
for expedited briefing and review of 


staff decisions. 


B. Summary of Significant Issues Raised 
by the Public Comments in Response to 
the IRFA 


82. In the IRFA, the Commission 
found that the rules we proposed to 
adopt in this proceeding may have a 
significant impact on a substantial 
number of small businesses as defined 
by section 601(3) of the RFA. The IRFA 
solicited comment on alternatives to our 
proposed rules that would minimize the 
impact on small entities consistent with 
the objectives of this proceeding. No 
comments were submitted directly in 
response to the IRFA. However, as 
described below in Section 5, we have 
taken into account those portions of the 
rules that appear likely to affect small 
entities. 


C. Description and Estimate of the 
Number of Small Entities to Which the 
Rules Adopted in the Report and Order 
in CC Docket No. 96-238 Will Apply 


83. We first discuss the estimated 
number of potential complainants, 
which may include entities that are not 
telephone companies. Next we discuss 
generally the estimated number of 
potential defendants, which would be 
included in the total number of small 
telephone companies falling within the 
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SBA definitions of small business 
concerns and small businesses. Then, 
we discuss the number of small 
businesses within the SIC subcategories, 
and attempt further to refine those 
estimates to correspond with the 
categories of telephone companies that 
are commonly used under our rules. 


1. Potential Complainants 


84. Section 208(a) provides that 
formal complaints against a common 
carrier may be filed by ‘‘[a]ny person, 
any body politic or municipal 
organization.” Beyond this definition, 
the FCC has no control or information 
regarding the filing frequency of 
complaints, nor identities of parties that 
will file complaints. The filing of 
complaints depends entirely upon the 
complainant’s perception that it has a 
cause of action against a common carrier 
subject to the Act, as amended, and it 
is the complainant’s decision to file its 
complaint with the FCC. Therefore we 
are unable at this time to estimate the 
number of future complainants that 
would qualify as small business 
concerns under the SBA’s definition. 

85. As noted, the RFA includes “small 
businesses,” “‘small organizations” 
(non-profits), and ‘‘small governmental 
jurisdictions.”’ Nationwide, there are 
4.44 million small business firms, 
according to SBA reporting data. A 
small organization is generally “any not- 
for-profit enterprise which is 
independently owned and operated and 
is not dominant in its field.” 
Nationwide, there are 275,801 small 
organizations. Last, “‘small 
governmental jurisdiction” generally 
means “governments of cities, counties, 
towns, townships, villages, school 
districts, or special districts, with a 
population of less than 50,000.” As of 
1992, there were 85,006 such 
jurisdictions in the United States. 


2. Potential Defendants 


86. Estimate of Potential Defendants 
that may be Classified as Small 
Businesses. Section 208(a) provides for 
the filing of formal complaints for 
“anything done or omitted to be done by 
any common carrier subject to this Act.” 
The FCC has no control as to the filing 
frequency of complaints. This inability 
to predict the number of future 
defendants necessitates conducting this 
FRFA based on the number of potential 
small business defendants, which is the 
number of common carriers that qualify 
as small business concerns under the 
SBA’s definition. 

87. Total Number of Telephone 
Companies Affected. The decisions and 
rules adopted herein may have a 
significant effect on a substantial 


number of small telephone companies 
identified by the SBA. The United 
States Bureau of the Census (‘Census 
Bureau’’) reports that, at the end of 
1992, there were 3,497 firms engaged in 
providing telephone service, as defined 
therein, for at least one year. It seems 
reasonable to conclude, therefore, that 
no more than 3,497 telephone service 
firms are small entity telephone service 
firms or small incumbent LECs that may 
be affected by this Order. We estimate 
below the potential defendants affected 
by this order by service category. 


88. Wireline Carriers and Service 
Providers. Of the 2,321 non- 
radiotelephone companies listed by the 
Census Bureau, 2,295 companies (or, all 
but twenty-six) were reported to have no 
more than 1,000 employees. 
Consequently, we estimate that there are 
no more than 2,295 small entity 
telephone communications companies 
(other than radiotelephone companies) 
that may be affected by the actions taken 
in this Report and Order. 


89. Non-LEC wireline carriers. 
According to our most recent data, we 
estimate that there are no more than 130 
small entity IXCs; fifty-seven small 
entity CAPs; twenty-five small entity 
OSPs; 271 small entity pay telephone 
service providers; and 260 small entity 
providers of resale telephone service; 
and thirty “other” toll carriers that - 
might be affected by the actions and 
rules adopted in this Report and Order. 


90. Local Exchange Carriers. 
According to our most recent data we 
estimate that there are no more than 
1,347 small LECs (including small 
incumbent LECs) that may be affected 
by the actions taken in this Report and 
Order. 


91. Radiotelephone (Wireless) 
Carriers: We estimate that there are no 
more than 1,164 small entity 
radiotelephone companies that might be 
affected by the actions and rules 
adopted in this Report and Order. 


92. Cellular and Mobile Service 
Carriers: We estimate that there are no © 
more than 792 small entity Cellular 
Service Carriers and no more than 138 
small entity Mobile Service Carriers that 
might be affected by the actions and 
rules adopted in this Report and Order. 


93. Broadband PCS Licensees. Based 
on available data, we conclude that the 
number of broadband PCS licensees that 
might be affected by the decisions in 
this Report and Order includes, at a 
minimum, the 183 winning bidders that 
qualified as small entities in the Blocks 
C through F broadband PCS auctions. 


D. Description of Projected Reporting, 
Recordkeeping and Other Compliance 
Requirements 


94. Below, we analyze the projected 
reporting, recordkeeping, and other 
compliance requirements that may 
apply to small entities and small 
incumbent LECs, and we mention some 
of the skills needed to meet these new 
requirements. Overall, we anticipate 
that the impact of these rules will be 
beneficial to small businesses and other 
filers. By requiring supervised pre-filing 
settlement discussions, and offering a 
faster alternative for the resolution of 
competitive disputes, these rules will 
assist in the settlement of disputes 
without litigation, and they will result 
in the speedier disposition of 
complaints that are actually filed. 
Moreover, Commission staff retains the 
discretion to refuse to accept a 
complaint proceeding onto the 
Accelerated Docket if it appears that 
such acceptance would place an 
inordinately high burden on one party, 
including small business entities. 

95. Supervised Settlement 
Discussions. The amended rules will 
require a prospective complainant to 
notify Commission staff of its intention 
to file a complaint and then to 
participate in staff-supervised, pre-filing 
settlement discussions before its 
complaint, once filed, will be accepted 
onto the Accelerated Docket. Similarly, 
the amended rules require a defendant 
seeking admission to the Accelerated 
Docket to submit its written request to 
the staff and then to participate in any 
supervised settlement discussions that 
the staff deems appropriate. Although 
these supervised negotiation 
requirements may delay slightly a 
complainant’s filing of a formal 
complaint or the progress of a 
proceeding in which a complaint has 
already been filed, we conclude that 
these requirements will serve to settle or 
narrow disputes, or to facilitate the 
compilation and exchange of relevant 
documentation or other information 
prior to the filing of a formal complaint 
with the Commission. 

96. Pleadings and Discovery. The 
amended rules require complaints and 
answers to be accompanied by copies of 
all documents within the filing party’s 
possession, custody or control which 
are likely to bear significantly on any 
claim or defense in the proceeding. The 
defendant must file its answer within 
ten days after service of the complaint. 
No separate reply pleading shall be 
permitted, but complainants that would 
otherwise file a reply may include that 
material in their pre-status-conference 
filing. In addition to the automatic 
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document production that will 
accompany both parties’ initial 
pleadings, parties may include in their 
pre-status-conference filings, requests 
for additional discovery, including 
requests for depositions, interrogatories 
or additional document production. 

97. Status Conferences. An initial 
status conference will take place ten 
calendar days after the filing of the 
answer unless otherwise ordered by the 
staff. Before this status conference, the 
parties shall have conferred regarding: 
(1) Discovery; (2) issues in dispute; (3) 
facts to which they can stipulate; (4) 
factual and legal issues in dispute. The 
parties shall submit, two days before the 
initial status conference, a joint 
statement of stipulated facts and, if 
possible, joint statements regarding 
agreed discovery and disputed issues. 
Where opposing parties cannot agree on 
discovery issues or on a joint statement 
of disputed issues, each party shall 
submit, two days before the status 
conference, a separate statement on 
these issues. 

98. These amended rules may place a 
greater burden on parties, including 
small business entities, to file their 
answers and provide copies of 
discoverable documents to their 
opponents within a short period of time. 
However, in many other respects, the 
rules pleading, discovery and status _ 
conference rules under the Accelerated 
Docket are significantly less 
burdensome than under the rules 
applicable more generally to formal 
complaint proceedings. For example, it 
will be substantially less burdensome 
for defendant simply to provide copies 
of the appropriate documents to their 
opponents than it will be to compile the 
document inventory required in other 
formal complaint proceedings. 

' Additionally, in light of the substantial 
time that it may take to negotiate joint 
statements of disputed issues, parties on 
the Accelerated Docket are permitted to 
submit separate statements containin: 
this information. These rules will enable 
the Commission to resolve many 
preliminary issues efficiently at the 
initial status conference and thereby 
prevent the parties from wasting 
resources through delay. Furthermore, 
the rules will enable the parties quickly 
to receive substantial discovery through 
‘an automatic document production. 
This should substantially speed parties’ 
preparation of their cases. 

99. Minitrials and Petitions for 
Review. Between forty and forty-five 
days after a complaint is filed in an 
Accelerated Docket proceeding, the 
parties will participate in a minitrial 
proceeding at which they will present 
their case through live testimony and/or 


argument of counsel. Parties will be 
required to file proposed findings of fact 
and conclusions of law two days before 
the minitrial; rebuttal proposed findings 
of fact and conclusions of law may be 
filed three days after the conclusion of 
the minitrial. Once the staff has issued 
a decision, any application for review 
by the Commission will be due fifteen 
days after the release of the decision. 
Oppositions to the application for 
review will be due fifteen days after the 
application; and replies in support of 
the application will be due ten days 
thereafter. 

100. These amended rules may place 
a burden on parties, including small 
business entities, to prepare the 
required proposed findings of fact and 
conclusions of law and to prepare and 
present their cases at the minitrial. 
However, this burden will be offset by 
a corresponding reduction in the work 
that the parties would have been 
required to expend preparing briefs 
under the generally applicable formal 
complaint rules. Additionally, the 
compressed briefing deadlines will 
impose some additional burden on 
parties filing applications of review of 
staff decisions. These rules will permit 
parties to present their cases directly to 
the Commission staff and to respond 
immediately to questions or concerns 
that the staff may have. Furthermore, 
the compressed briefing schedule for 
applications for review will ensure that 
the review process for Accelerated 
Docket proceedings progresses quickly, 
thereby affording the parties a decision 
by the full Commission in as short a 
time as possible. 

101. As noted above, Commission 
staff retains the discretion to decline to 
admit a formal complaint proceeding to 
the Accelerated Docket where it appears 
that such admission would place an 
unreasonable burden on a party to the 
proceeding, including a small business 
entity. It is also important to note that 
these rules apply only to section 208 
complaints that are filed with the 
Commission. Complainants wishing to 
participate in a less accelerated process, 
for example, may file their complaints 
in federal district court. 


E. Steps Taken to Minimize Significant 
Economic Impact on Small Entities, and 


_ Significant Alternatives Considered 


102. These amended rules may place 
a greater burden on a small business 
entity to provide greater discovery early 
in the process and to litigate their cases 
more quickly than in the past. However, 
we conclude that the rules do not 
significantly alter the level of 
evidentiary and legal support that 
would be ultimately required of parties 


in formal complaint actions pursuant to 
the past rules. Additionally, potentially 
higher initial costs may be somewhat 
offset by the prompt resolution of 
complaints and the avoidance of 
protracted and costly discovery 
proceedings and briefing requirements. 
It has been noted, for example, that the 
overall litigation costs of “rocket 
docket” cases in the U.S. District Court 
for the Eastern District of Virginia are 
lower than the costs of cases that take 
longer to resolve. Indeed, by requiring 
better and more complete submissions 
earlier in the process, these amended 
rules reduce the need for discovery and 
other information filings, thereby 
significantly reducing the burden on 
small business entities. 

103. Overall, we conclude that there 
will be a significant positive economic 
impact on small entity carriers that, as 
a result of the new Accelerated Docket, 
will find their complaints resolved more 
expeditiously than in the past. The 
establishment of these rules of practice 
and procedure, by providing a forum for 
prompt resolution of complaints of 
unreasonable, discriminatory, or 
otherwise unlawful conduct by BOCs 
and other telecommunications carriers, 
will foster robust competition in all 
telecommunications markets. 


F. Report to Congress 


104. The Commission will send a 
copy of the Amendment of Rules 
Governing Procedures to be Followed 
When Formal Complaints Are Filed 
Against Common Carriers, Second 
Report & Order, including this FRFA, in 
a report to be sent to Congress pursuant 
to the Small Business Regulatory 
Enforcement Fairness Act of 1996, see 5 
U.S.C. 801 (a)(1)(A). A summary of this 
Report and Order and this FRFA will be 
sent to the Chief Counsel for Advocacy 
of the Small Business Administration. 


XII. Ordering Clauses 


105. Accordingly, it is ordered that 
pursuant to sections 1, 4, 201-205, 208, 
260, 271, 274, and 275 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 151, 154, 201-205, 
208, 260, 271, 274, and 275, the 
policies, rules, and requirements set 
forth herein are adopted. 

106. It is further ordered that the 
Second Report & Order is adopted and 
will become effective October 5, 1998, 
except for §§ 1.115, 1.721, 1.724, 1.726, 
1.729, 1.730 and 1.733, which contain 
information collection requirements that 
are not effective until approved by the 
Office of Management and Budget. The 
FCC will publish a document in the 
Federal Register announcing the 
effective date for those sections. Written 
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comments by the public on the supplementary documents or pleadings. required in paragraph (a)(10)(ii) of this 
information collections are due Those formal complaint proceedings section. : 
September 3,1998. handled on the Common Carrier (v) Complaints on the Accelerated 
107. It is further ordered that the Bureau's Accelerated Docket are subject Docket are not required to provide the 
Commission’s Office of Public Affairs to pleading and procedural rules that description, required in paragraph 
shall send a copy of this Second Report _ differ in some respects from the general (a)(10)(iii) of this section, of the manner 
& Order, including the FRFA, to the rules for formal complaint proceedings. in which the complainant identified 
Chief Counsel for Advocacy ofthe Small « * * * * persons with knowledge of, and 
Business Administration in accordance _ 4. Section 1.721 is amended by documents relevant to, the dispute. 
with paragraph 603(a) of the Regulatory revising the section heading and the (2) Formal complaints that have been 
Flexibility Act, Pub. L. 96-354, 94 Stat. introductory text of paragraph (a), and accepted onto the Accelerated Docket 
1164, 5 U.S.C. 601, et seq. (1981). by adding paragraph (e) to read as will comply with the following 
: ; ‘ follows: _ requirements in addition to those 
List of Subjects in 47 CFR Part 1 requirements generally applicable in 
Communications common carriers. §1.721 Format and content of complaints. formal complaint proceedings: 
Federal Communications Commission, (a) Subject to paragraph (e) of this (i) As required in § 1.729(i)(1), 
Magalie Roman Salas, ~ section governing Accelerated Docket Complaints on the Accelerated et 
Secretary. proceedings, a formal complaint shall shall be accompanied, when served on 
contain: defendants, by copies of documents, 
Rule Changes within the 
Part 1 of title 47 of the Code of e) Complaints on the Accelerated custody or control, that are likely to bear 
Federal Regulations is amended as the purpose of this the in ng 
follows: paragraph (e), the term document also complaint. Uniess otherwise directed, 


‘ ee these documents shall not be filed with 
PART 1—PRACTICE AND compilations and =the Commission. 
PROCEDURE : ‘ (ii) Complaints on the Accelerated 
(1) Formal complaints that have been yet will bear the followin . 
g notation 
1. The authority citation for part 1 accepted onto the Accelerated Docket in bold typeface above the normal 
continues to read as follows: shall ee to the ea om caption on the first page: “Accelerated 
Authority: 15 U.S.C. 79 et seq.; 47 U.S.C. se eerie - resi Docket Proceeding: Answer Due Within 
151, 154(i), 154(j), 155, 225, and 303(r). in §1.720(c) ang Days of Service 
. Section 1.724 is amende 
2. Section 1.115 is amended by paragraphs (a)(5) and (a)(11) of this 
adding paragraph (e)(4) to read as section that factual assertions be tend 
follows: supported by affidavit shall not apply to 
§ 1.115 Application for review of action complaints on the Accelerated Docket. §1.724 Answers. 
taken pursuant to delegated authority. - Nevertheless, allegations of material (a) Subject to paragraph (k) of this 
fact, whether based on personal section governing Accelerated Docket 
(e)*** knowledge or information and belief, proceedings, any carrier upon which a 
(4) Applications for review of final that cannot be supported by copy of a formal complaint is served 
staff decisions issued on delegated documentation remain subject to the shall answer such complaint in the 
authority in formal complaint provisions of § 1.52. manner prescribed under this section 
proceedings on the Common Carrier (ii) Complaints on the Accelerated within twenty days of service of the 
Bureau’s Accelerated Docket (see,e.g., Docket are not required to include formal complaint by the complainant, 
§ 1.730) shall be filed within 15 days of | proposed findings of fact, conclusions of unless otherwise directed by the 
public notice of the decision, as that law, and legal analysis relevant tothe | Commission. 
date is defined in § 1.4(b). These claims and arguments set forth in the ae, PE CS tee 
applications for review, oppositions and complaint, as required in paragraph (k) Accelerated Docket Proceedings. 
replies in Accelerated Docket (a)(6) of this section. Nevertheless, For the purpose of this paragraph (k), 
proceedings shall be served on parties to complaints on the Accelerated Docket the term document also shall include 
the proceeding by hand or facsimile shall fully set out the facts and legal data compilations and tangible things. 
transmission. theories on which the complainant (1) Any party named as a defendant 
* * * ot premises its claims. in an Accelerated Docket formal 
3. Section 1.720 is amended by (iii) In light of the requirement for complaint shall answer such complaint 
revising the introductory paragraph to _‘Staff-supervised settlement negotiations _in the manner prescribed under this 
read as follows: in § 1.730(b), complaints on the section within ten days of service of the 
; Accelerated Docket are not required to complaint by the complainant, unless 
§1.720 General pleading requirements. include a certification that the otherwise directed by the Commission. 
Formal complaint proceedings are complainant has discussed or attempted Except as set forth in this paragraph (k), 
generally resolved on a written record to discuss the possibility of settlement answers in Accelerated Docket 
consisting of a complaint, answer,and —_ with each defendant, as required in proceedings shall comply with the 
joint statement of stipulated facts, paragraph (a)(8) of this section. requirements of this section. 
disputed facts and key legal issues, {iv) In light of the automatic 2) The requirement in § 1.720(c) and 
along with all associated affidavits, document production required in paragraph (g) of this section that factual 
exhibits and other attachments. § 1.729(i)(1), complaints on the assertions be supported by affidavit 
Commission proceedings may also Accelerated Docket are not requiredto __ shall not apply to answers in 
require or permit other written include a description of all relevant Accelerated Docket proceedings. 
submissions such as briefs, written documents in the complainant’s Nevertheless, allegations of material 
interrogatories, and other possession, custody or control, as fact, whether based on personal 
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knowledge or information and belief, 
that cannot be supported by 
documentation remain subject to the 
provisions of § 1.52. » 

(3) Answers on the Accelerated 
Docket are not required to include 
proposed findings of fact, conclusions of 
law, and legal analysis relevant to the 
defenses and arguments set forth in the 
answer, as required in paragraph (c) of 
this section. Nevertheless, answers on 
the Accelerated Docket shall fully set 
out the facts and legal theories on which 
the defendant premises its defenses. 

(4) In light of the requirement for 
staff-supervised settlement negotiations 
required in § 1.730(b), answers on the 
Accelerated Docket are not required to 
include a certification that the 
defendant has discussed, or attempted 
to discuss, the possibility of settlement 
- with the complainant, as required in 
paragraph (h) of this section. 

(5) As required in § 1.729(i)(1), 
answers on the Accelerated Docket shall 
be accompanied, when served on 
complainants, by copies of documents, 
within the defendant’s possession, 
custody or control, that are likely to bear 
significantly on the issues raised in the 
proceeding. Unless otherwise directed, 
these documents shall not be filed with 
the Commission. In light of this 
automatic document production 
requirement, answers on the 
Accelerated Docket are not required to 
include a description of all relevant 
documents in the defendant’s 
possession, custody or control, as 
required in paragraph (£)(2) of this 
section. 

{6) Answers on the Accelerated 
Docket are not required to provide the 
description, required in paragraph (f)(3) 
of this section, of the manner in which 
the defendant identified persons with 
knowledge of, and documents relevant 
to, the dispute. 

(7) In Accelerated Docket 
proceedings, the defendant, as required 
in § 1.729(i)(1), shall serve, 
contemporaneously with its answer, the 
complainant(s) with copies of 
documents, within the defendant’s 
possession, custody or control, that are 
likely to bear significantly on the issues 
raised in the complaint and/or the 
answer. 

6. Section 1.726 is amended by 
revising paragraph (a) and adding 
paragraph (g) to read as follows: 


§ 1.726 Replies. 

(a) Subject to paragraph (g) of this 
section governing Accelerated Docket 
proceedings, within three days after. 
service of an answer containing 
affirmative defenses presented in 
accordance with the requirements of 


§ 1.724(e), a complainant may file and 
serve a reply containing statements of 
relevant, material facts that shall be 
responsive to only those specific factual 
allegations made by the defendant in 
support of its affirmative defenses. 
Replies which contain other allegations 
or arguments will not be accepted or 
considered by the Commission. 

* * * * * 


(g) Accelerated Docket Proceedings. 
For the purpose of this paragraph (g), 
the term document also shall include 
data compilations and tangible things. 


(1) The filing of a separate pleading to 
reply to affirmative defenses is not 
permitted in Accelerated Docket 
proceedings. Complainants in such 
proceedings may include, in the 
§ 1.733(i)(4) pre-status-conference filing, 
those statements that otherwise would 
have been the subject of a reply. 


(2) In Accelerated Docket 
proceedings, the failure to reply, in the 
pre-status-conference filing, to an 
affirmative defense shall be deemed an 
admission of such affirmative defense 
and of any facts supporting such 
affirmative defense that are not 
specifically contradicted in the 
complaint. 

(3) If a complainant replies to an 
affirmative defense in its § 1.733(i)(4), 
pre-status-conference filing, it shall 
include in that filing the information, 
required by paragraph (d)(1) of this 
section, identifying individuals with 
firsthand knowledge of the facts — 
in the reply. - 

(4) An Accelerated Docket 
complainant that replies to an 
affirmative defense in its § 1.733(i)(4), 
pre-status-conference filing also shall 
serve on the defendant, at the same time 
as that filing, those documents in the 
complainant’s possession, custody or 
control that were not previously 
produced to the defendant and that are 
likely to bear significantly on the issues 
raised in the reply. Such a complainant 
is not required to comply with the 
remainder of the requirements in 
paragraphs (d) and (e) of this section. 

7. Section 1.727 is amended by 
revising paragraph (a) to read as follows: 


§ 1.727 Motions. 


(a) A request to the Commission for an 
order shall be by written motion, stating 
with particularity the grounds and 
authority therefor, and setting forth the 
relief or order sought. 


8. Section 1.729 is amended by 
revising paragraph (a) and adding 
paragraph (i) to read as follows: 


§ 1.729 Discovery. 

(a) Subject to paragraph (i) of this 
section governing Accelerated Docket 
proceedings, a complainant may file 
with the Commission and serve on a 
defendant, concurrently with its 
complaint, a request for up to ten 
written interrogatories. A defendant 
may file with the Commission and serve 
on a complainant, during the period 
starting with the service of the 
complaint and ending with the service 
of its answer, a request for up to ten 
written interrogatories. A complainant 
may file with the Commission and serve 
on a defendant, within three calendar 
days of service of the defendant’s 
answer, a request for up to five written 
interrogatories. Subparts of any 
interrogatory will be counted as separate 
interrogatories for purposes of 
compliance with this limit. Requests for 
interrogatories filed and served 
pursuant to this procedure may be used 
to seek discovery of any non-privileged 
matter that is relevant to the material 
facts in dispute in the pending 
proceeding, provided, however, that 
requests for interrogatories filed and 
served by a complainant after service of 
the defendant’s answer shall be limited 
in scope to specific factual allegations 
made by the defendant in support of its 
affirmative defenses. This procedure 
may not be employed for the purpose of 
delay, harassment or obtaining 
information that is beyond the scope of 
permissible inquiry related to the 
material facts in dispute in the pending 

(i) Discovery in Accelerated Docket 
proceedings. 

(1) Each party to an Accelerated 
Docket proceeding shall serve, with its 
initial pleading and with any reply 
statements in the pre-status-conference 
filing (see § 1.726(g)(1)), copies of all 
documents in the possession, custody or 
control of the party that are likely to 
bear significantly on any claim or 
defense. For the purpose of this 
paragraph (i), document also shall 
include data compilations and tangible 
things. A document is likely to bear 
significantly on a claim or defense if it: 

(i) Appears likely to have an influence 
on, or affect the outcome of, a claim or 
defense; 

(ii) Reflects the relevant knowledge of 
persons who, if their potential 
testimony were known, might 
reasonably be expected to be deposed or 
called as a witness by any of the parties; 

(iii) Is something that competent 
counsel would consider reasonably 
necessary to prepare, evaluate or try a 
claim or defense; or 
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(iv) Would not support the disclosing 
party’s contentions. 

(2) In their § 1.733(i)(4) pre-status- 
conference filings, parties to 
Accelerated Docket proceedings may 
request the production of additional 
documents. In their § 1.733(i)(4) filings, 
parties may also seek leave to conduct 
a reasonable number of depositions, 
including depositions of expert 
witnesses, if any. When requesting 
additional discovery, each party shall be 
prepared at the status conference to 
justify its requests by identifying the 
specific issue or issues on which it 
expects to obtain evidence from each 
request. 

(3) Interrogatories shall not be 
routinely granted in Accelerated Docket 
proceedings. A party to an Accelerated 
Docket proceeding that prefers 
interrogatories to the other forms of 
available discovery, for reasons of 
convenience or expense, may seek leave 
in its § 1.733(i)(4) pre-status-conference 
filing to propound a limited number of 
interrogatories. 

(4) Expert Witnesses. 

(i) Any complainant in an Accelerated 
Docket proceeding that intends to rely 
on expert testimony for a purpose other 
than to rebut a defendant’s expert 
evidence, shall identify its expert 
witnesses in the information 
designation required by § 1.721(a)(10)(i). 
In its § 1.721(a)(10)(i) information 
designation, such a complainant shall 
also provide its expert statement. For 
purposes of this paragraph (i)(4), an 
expert statement shall include a brief 
statement of the opinions to be 
expressed by the expert, the basis and 
reasons therefor and any-data or other 
information that the witness considered 
in forming her opinions. 

(ii) Any defendant in an Accelerated 
Docket proceeding that intends to rely 
on expert testimony shall identify its 
expert witnesses in the information 
designation required by § 1.724(f)(1). 
Such a defendant shall provide its 
expert statement with its § 1.733(i)(4), 
pre-status-conference filing. 

(iii) Any complainant in an 
Accelerated Docket proceeding that 
intends to rely on previously 
undisclosed expert testimony to rebut 
any portion of the defendant’s case shall 
identify the expert and provide the 
appropriate expert statement at the 
initial status conference. 

(iv) Expert witnesses shall be subject 
to deposition in Accelerated Docket 
proceedings under the same rules and 
limitations applicable to fact witnesses. 

9. Section 1.730 is revised to read as 
follows: 


§ 1.730 The Common Carrier Bureau’s 
Accelerated Docket. 

(a) Parties to formal complaint 
proceedings within the responsibility of 
the Common Carrier Bureau (see § 0.291 
of this chapter) may request inclusion 
on the Bureau’s Accelerated Docket. As 
set out in §§ 1.720—1.736, proceedings 
on the Accelerated Docket are subject to 
shorter pleading deadlines and certain 
other procedural rules that do not apply 
to other formal complaint proceedings 
before the Common Carrier Bureau. 

(b) Any party that contemplates filing 
a formal complaint may submit a 
request to the Chief of the Common 
Carrier Bureau’s Enforcement Division, 
either by phone or in writing, seeking 
inclusion of its complaint, once filed, on 
the Accelerated Docket. In appropriate 
cases, Commission staff shall schedule 
and supervise pre-filing settlement 
negotiations between the parties to the 
dispute. If the parties do not resolve 
their dispute and the matter is accepted 
for handling on the Accelerated Docket, 
the complainant shall file its complaint 
with a letter stating that it has gained 
admission to the Accelerated Docket. 
When it files its complaint, such a 
complainant shall also serve a copy of 
its complaint on the Commission staff 
that supervised the pre-filing settlement 
discussions. 

(c) Within five days of receiving 
service of a complaint, any defendant in 
a formal complaint proceeding may 
submit by facsimile or hand delivery, to 
the Chief of the Common Carrier 


_ Bureau’s Enforcement Division, a 


request seeking inclusion of its : 
proceeding on the Accelerated Docket. 
Such a defendant contemporaneously 
shall transmit, in the same manner, a 
copy of its request to all parties to the 
proceeding. A defendant submitting 
such a request shall file and serve its 
answer in compliance with the 
requirements of § 1.724(k), except that 
the defendant shall not be required to 
serve with its answer the automatic 
document production required by 

§§ 1.724(k)(7) and 1.729(i)(1). In 
proceedings accepted onto the 
Accelerated Docket at a defendant’s 
request, the Commission staff will 
conduct supervised settlement 
discussions as appropriate. After 
accepting such a proceeding onto the 
Accelerated Docket, Commission staff 
will establish a schedule for the 
remainder of the proceeding, including 
the parties’ § 1.729(i)(1) automatic 
production of documents. 

(d) During the thirty days following 
the effective date of these rules, any 
party to a pending formal complaint 
proceeding in which an answer has 
been filed or is past due may seek 


admission of the proceeding to the 
Accelerated Docket by submitting a 
request by facsimile or hand delivery to 
the Chief of the Common Carrier 
Bureau’s Enforcement Division, with 
facsimile copies to all other parties to 
the proceeding by the same mode of 
transmission. If a pending proceeding is 
accepted onto the Accelerated Docket, 
Commission staff will conduct 
supervised settlement discussions if 
appropriate and establish a schedule for 
the remainder of the proceeding, 
including the parties’ § 1.729(i)(1) 
automatic production of documents if 


necessary. 

(e) og whether to admit a 
proceeding onto the Accelerated Docket, 
Commission staff may consider factors 
from the following, non-exclusive list: 

(1) Whether it appears that the parties 
to the dispute have exhausted the 
reasonable opportunities for settlement 
during the staff-supervised settlement 
discussions. 

(2) Whether the expedited resolution 
of a particular dispute or category of 
disputes appears likely to advance 
competition in the telecommunications 
market. 

(3) Whether the issues in the 
proceeding appear suited for decision 
under the constraints of the Accelerated 
Docket. This factor may entail, inter 
alia, examination of the number of 
distinct issues raised in a proceeding, 
the likely complexity of the necessary 
discovery, and whether the complainant 
bifurcates any damages claims for 
decision in a separate proceeding. See 
§ 1.722(b). 

(4) Whether the complainant states a 
claim for violation of the Act, or 
Commission rule or order that falls 
within the Commission’s jurisdiction. 

(5) Whether it appears that inclusion 
of a proceeding on the Accelerated 
Docket would be unfair to one party 
because of an overwhelming disparity in 
the parties’ resources. 

(6) Such other factors as the 
Commission staff, within its substantial 
discretion, may deem appropriate and 
conducive to the prompt and fair 
adjudication of complaint proceedings. 

( If it appears at any time that a 
proceeding on the Accelerated Docket is 
no longer appropriate for such 
treatment, Commission staff may 
remove the matter from the Accelerated 
Docket either on its own motion or at 
the request of any party. 

(g) Minitrials. 

(1) In Accelerated Docket 
proceedings, the Commission may 
conduct a minitrial, or hearing-type 
proceeding, as an alternative to 
requiring that parties submit briefs in 
support of their cases. Minitrials 


§ 
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typically will take place between 40 and 
45 days after the filing of the complaint. 
A Commission Administrative Law 
Judge (“‘ALJ’’) typically wili preside at 
the minitrial, administer oaths to 
witnesses, and time the parties’ 
presentation of their cases. In 
consultation with the Commission staff, 
the ALJ will rule on objections or 
procedural issues that may arise during 
the course of the minitrial. 

(2) Before a minitrial, each party will 
receive a specific time allotment in 
which it may present evidence and 
make argument during the minitrial. 
The ALJ or other Commission staff 
presiding at the minitrial will deduct 
from each party’s time allotment any 
time that the party spends presenting 
either evidence or argument during the 

roceeding. The presiding official shall 
ae broad discretion in determining 
any time penalty or deduction for a 
party who appears to be intentionally 
delaying either the proceeding or the 
presentation of another party’s case. 
Within the limits imposed by its time 
allotment, a party may present evidence 
and argument in whatever manner or 
format it chooses, provided, however, 
that the submission of written testimony 
shall not be permitted. 

(3) Three days before a minitrial, each 
party to a proceeding shall serve on all 
other parties a copy of all exhibits that 
the party intends to introduce during 
the minitrial and a list of all witnesses, 
including expert witnesses, that the 
party may call during the minitrial. 
Service of this material shall be 
accomplished either by hand or by 
facsimile transmission. Objections to 
any exhibits or proposed witness 
testimony will be heard before the 

inning of the minitrial. 

4) No party will be permitted to call 
as a witness in a minitrial, or otherwise 
offer evidence from, an individual in 
that party’s employ, unless the 
individual appears on the party’s 
information designation (see 
§§ 1.721(a)(10)(i) or 1.724(f)(1)) with a 
general description of the issues on 
which she will offer evidence. No party 
will be permitted to present expert 
evidence unless the party has complied 
fully with the expert-disclosure 
requirements of § 1.729(i)(4). The 
Commission may permit exceptions to 
the rules in this paragraph (g)(4) for 
good cause shown. 

(5) Two days before the beginning of 
the minitrial, parties shall file proposed 
findings of fact and conclusions of law. 
These submissions shall not exceed 40 
pages per party. Within three days after 
the conclusion of the minitrial, parties 
may submit revised proposed findings 
of fact and conclusions of law to meet 


evidence introduced or arguments 
raised at the minitrial. These 
submissions shall not exceed 20 pages 
per party. 

(6) The parties shall arrange for the 
stenographic transcription of minitrial 
proceedings so that transcripts are 
available and filed with the Commission 
no more than three days after the 
conclusion of the minitrial. Absent an 
agreement to the contrary, the cost of 
the transcript shall be shared equally 
between the parties to the proceeding. 


(h) Applications for review of staff 
decisions issued on delegated authority 
in Accelerated Docket proceedings shall 
comply with the filing and service 
requirements in § 1.115(e)(4). In those 
Accelerated Docket proceedings which 
raise issues that may not be decided on 
delegated authority (see 47 U.S.C. 
155(c)(1); 47 CFR 0.291(d)), the staff 
decision issued after the minitrial will 
be a recommended decision subject to 
adoption or modification by the 
Commission. Any party to the 
proceeding that seeks modification of 
the recommended decision may do so 
by filing comments challenging the 
decision within 15 days of its release by 
the Commission’s Office of Public 
Affairs. (Compare § 1.4(b)(2).) 
Opposition comments may be filed 
within 15 days of the comments 
challenging the decision; reply 
comments may be filed 10 days 
thereafter and shall be limited to issues 
raised in the opposition comments. 


(i) If no party files comments 
challenging the recommended decision, 
the Commission will issue its decision 
adopting or modifying the 
recommended decision within 45 days 
of its release. If parties to the proceeding 
file comments to the recommended 
decision, the Commission will issue its 
decision adopting or modifying the 
recommended decision within 30 days 
of the filing of the final comments. 


10. Section 1.733 is amended by 
revising paragraphs (a) introductory text 
and (b) and adding paragraph (i) to read 
as follows: 


§ 1.733 Status conference. 


(a) In any complaint proceeding, the 
Commission may, in its discretion, 
direct the attorneys and/or the parties to 
appear before it for a status conference. 
Unless otherwise ordered by the 
Commission, and with the exception of 
Accelerated Docket proceedings, 
governed by paragraph (i) of this 
section, an initial status conference 
shall take place, at the time and place 
designated by the Commission staff, ten 
business days after the date the answer 


is due to be filed. A status conference 


may include discussion of: 
* * * * * 


(b)(1) Subject to paragraph (i) of this 
section governing Accelerated Docket 
proceedings, parties shall meet and 
confer prior to the initial status 
conference to discuss: 

(i) Settlement prospects; 

(ii) Discovery; 

(iii) Issues in dispute; 

(iv) Schedules for pleadings; 

(v) Joint statement of stipulated facts, 
disputed facts, and key legal issues; and 

(vi) In a 47 U.S.C. 271(d)(6)(B) 
proceeding, whether or not the parties 
agree to waive the 47 U.S.C. 271(d)(6)(B) 
90-day resolution deadline. 

(2) Subject to paragraph (i) of this 
section governing Accelerated Docket 
“proceedings, parties shall submit a joint 
statement of all proposals agreed to and 
disputes remaining as a result of such 
meeting to Commission staff at least two 
business days prior to the scheduled 
initial status conference. 


* * * x * 


(i) Accelerated Docket Proceedings. 

(1) In Accelerated Docket 
proceedings, the initial status 
conference will be held 10 days after the 
answer is due to be filed. 

(2) Prior to the initial status 
conference, the parties shall confer, 
either in person or by telephone, about: 

(i) Discovery to which they can agree; 

(ii) Facts to which they can stipulate; 
and 

(iii) Factual and legal issues in 
dispute. 

(3) Two days before the status 
conference, parties shall submit to 
Commission staff a joint statement of: 

(i) The agreements that they have 
reached with respect to discovery; 

(ii) The facts to which they have 
agreed to stipulate; and 

(iii) The disputed facts or legal issues 
of which they can agree to a joint 
statement. 

(4) Two days before the status 
conference, each party also shall submit 
to Commission staff a separate statement 
which shall include, as appropriate, the 
party’s statement of the disputed facts 
and legal issues presented by the 
complaint proceeding and any 
additional discovery that the party 
seeks. A complainant that wishes to 
reply to a defendant’s affirmative 
defense shall do so in its pre-status- 
conference filing. To the extent that this 
filing contains statements replying to an 
affirmative defense, the complainant 
shall include, and/or serve with the 
statement, the witness information and 
documents required in § 1.726(g)(3)—-(4). 
A defendant that intends to rely on 
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expert evidence shall include its expert 
statement in its pre-status conference 
filing. (See § 1.729(i)(4)(ii).) 

[FR Doc. 98-20745 Filed 8-3-98; 8:45 am] 
‘BILLING CODE 6712-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


48 CFR Parts 1511, 1515, and 1552 
[FRL-6135-5] 


Acquisition Regulation: Administrative 
Amendments 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: The Environmenial Protection 
Agency (EPA) is adopting as final an 
interim rule that amended the EPA 
Acquisition Regulation (EPAAR) (48 
CFR Chapter 15) to include a 
requirement that any report prepared 
under an Agency contract identify the 
contract under which it was prepared 
and the name of the contractor who 
prepared the report, and to make an 
administrative change in the approval 
levels for Source Selection. 

DATES: This final rule is effective on 
August 4, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Louise Senzel, U.S. Environmental 
Protection Agency, Office of Acquisition 
Management (3802R), 401 M Street, SW, 
Washington, D.C. 20460, Telephone: 
(202) 564-4367. 

SUPPLEMENTARY INFORMATION: 


A. Background 


This final rule includes a requirement 
that any report prepared under an 
Agency contract identify the contract 
under which it was prepared and the 
name of the contractor who prepared 
the report as required by section 411 of 
Public Law 105-65, October 27, 1997, 
and makes an administrative change in 
the approval levels for Source Selection. 

Section 411 of P.L. 105-65 (EPA’s 
appropriation act) states “except as 
otherwise provided by the law, no part 
of any appropriation contained in this 
Act shall be obligated or expended by 
any executive agency, as referred to in 
the Office of Federal Procurement 
Policy Act (41 U.S.C. 401 et. seq), fora 
contract for services unless such 
executive agency: (1) has awarded and 
entered into such contract in full 
compliance with such Act and the 
regulations promulgated thereunder; 
and (2) requires any report prepared 
pursuant to such contract, including 
plans, evaluations, studies, analyses and 


manuals, and any report prepared by the 
agency which is substantially derived 
from or substantially includes any 
report pursuant to such contract, to 
contain information concerning: (A) the 
contract pursuant to which the report 
was prepared; and (B) the contractor 
who prepared the report to such 
contract.” Because immediate 
compliance was essential for EPA 
contracting activities, urgent and 
compelling circumstances existed that 
made it impracticable for EPA to 
promulgate this rule using notice and 
comment procedures. Therefore, 
pursuant to 41 U.S.C. § 418b(d), EPA: 
promulgated these revisions on an 
interim basis and provided for a public 
comment period of 60 days from the 
date on which this rule was published, 
March 4, 1998. 

Only one public comment was 
received. The comment suggested many 
more detailed requirements for 
submission of reports in paper and other 
electronic or information technology 
media, distribution requirements, and 
publication requirements. After 
considering the comment received, no 
change was made because we believe 
that the level of specificity of these 
requirements should be considered on a 
case-by-case basis for a particular 
contract action and not specified as a 
standard requirement for all contracts. 


B. Executive Order 12866 


The final rule is not a significant 
regulatory action for the purposes of 
Executive Order 12866; therefore, no 
review was required by the Office of 
Information and Regulatory Affairs 
within the Office of Management and 
Budget (OMB). 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because this final rule does 
not contain information collection 
requirements that require the approval 
of OMB under the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et seq.) 


D. Regulatory Flexibility Act 


The EPA certifies that this final rule 
does not exert a significant economic 
impact on a substantial number of small 
entities. The requirements to contractors 
under the rule impose no reporting, 
record keeping, or any compliance 
costs. 


E. Unfunded Mandates 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104—4, establishes requirements for 
Federal agencies to assess their ; 
regulatory actions on State, local, and 
tribal governments, and the private 


sector. This final rule does not contain 
a Federal mandate that may result in 
expenditures of $100 million or more 
for State, local, and tribal governments, 
in the aggregate, or the private sector in 
one year. Any private sector costs for 
this action relate to paperwork 
requirements and associated 
expenditures that are far below the level 
established for UMRA applicability. 
Thus, the rule was not subject to the 


requirements of sections 202 and 205 of - 


the UMRA. 


F. Submission to Congress and the 
General Accounting Office 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives and 
the Comptroller General of United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 


G. Executive Order 13045 


Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997), 
applies to any rule that: (1) is 
determined to be “economically 
significant”’ as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This rule is not subject to E.O. 13045 
because it is not an economically 
significant rule as defined by E.O. 
12866, and because it does not involve 
decisions on environmental health or 
safety risks. 


List of Subjects in 48 CFR Parts 1511, 
1515, and 1552 


Government procurement. 


Authority: The provisions of this 
regulation are issued under 5 U.S.C. 301; Sec. 
205(c), 63 Stat. 390, as amended, 40 U.S.C. 
486(c). 
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Accordingly, the interim rule 
amending 48 CFR Chapter 15 which was 
published at 63 FR 10548-10549 on 
March 4, 1998, is adopted as a final rule 
without change. 

Dated: July 20, 1998. 

Betty L. Bailey, 

Director, Office of Acquisition Management. 
[FR Doc. 98-20770 Filed 8—3—98; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Parts 571 
[Docket No. NHTSA-98-3847] 
RIN 2127-AG07 


Federal Motor Vehicle Safety 
Standards; Head Impact Protection 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Final rule. 


SUMMARY: This final rule amends the 
upper interior impact requirements of 
Standard 201, Occupant Protection in 
Interior Impact, to permit, but not 
require, the installation of dynamically 
deploying upper interior head 
protection systems currently being 
developed by some vehicle 
manufacturers to provide added head 
protection in lateral crashes. 
Compliance with those requirements is 
tested at specified points called ‘‘target 
points.” Since compliance is often not 
practicable at target points located near 
the places where these dynamic systems 
are stored before they are deployed, 
vehicles equipped with the dynamic 
systems will be allowed to meet slightly 
reduced requirements at those points. 
However, these vehicles will also be 
required to meet new requirements to 
ensure that these dynamic systems 
enhance safety. This final rule adds 
procedures and performance 
requirements for testing the deployment 
of these systems and their protective 
capability through a combination of in- 
vehicle tests and a full scale vehicle 
crash test. In a separate final rule being 
published today, the agency is 
establishing specifications and 
qualification requirements for a newly- 
developed anthropomorphic test 
dummy to be used in determining 
compliance with the dynamic crash test 
requirements. 

DATES: Effective Date: The amendments 
made in this rule are effective 
September 1, 1998. 


Petition Date: Any petitions for 
reconsideration must be received by 
NHTSA no later than September 18, 
1998. 

ADDRESSES: Any petitions for 

reconsideration should refertothe _ 

docket and notice number of this notice 
and be submitted to: Administrator, _ 

National Highway Traffic Safety 

Administration, 400 Seventh Street, SW, 

Washington, DC 20590. 

FOR FURTHER INFORMATION CONTACT: The 

following persons at the National 

Highway Traffic Safety Administration, 

400 Seventh Street, SW, Washington, 

DC 20590: 

For non-legal issues: Dr. William Fan, 
Office of Crashworthiness Standards, 
NPS-11, telephone (202) 366-4922, 
facsimile (202) 366-4329, electronic 
mail “bfan@nhtsa.dot.gov”’ 

For legal issues: Otto Matheke, Office of 
the Chief Counsel, NCC-20, telephone 
(202) 366-5253, facsimile (202) 366— 
3820, electronic mail 
“omatheke@nhtsa.dot.gov”’. 

SUPPLEMENTARY INFORMATION: 


Table of Contenis 


I. Background 
A. August 1995 Final Rule on Upper 
Interior Impact Protection 
B. Petitions for Reconsideration 
C. March 1996 ANPRM on Dynamically 
Deployed Upper Interior Head Protection 
Systems 
D. August 1997 NPRM on Dyzamically 
Deployed Upper Interior Head Protection 
Systems 
E. Comments Submitted in Response to 
the NPRM 
Il. Final Rule 
A. Deletion of the Proposed In-vehicle 
Test 
Vehicle-to-Pole Test 
Rigid Pole 
SID/HII Dummy 
Rear Seat Dummy 
Impact Speed and Conditions 
Target Locations 
Safety Concerns 
Other Issues 
Dummy Seating Position 
Selection of Options 
. Effective Date 
Ili. Rulemaking Analyses and Notices 
A. Executive Order 12866 (Federal 
Regulation) and DOT Regulatory Policies 
and Procedures 
B. Regulatory Flexibility Act 
C. National Environmental Policy Act 
D. Executive Order 12612 (Federalism) 
and Unfunded Mandates Act 
E. Civil Justice Reform 


Regulatory Text 

I. Background 

A. August 1995 Final Rule on Upper 
Interior Impact Protection 


The August 1995 final rule issued by 
the National Highway Traffic Safety 


Administration (NHTSA) amended 
Standard 201 to require passenger cars, 
and trucks, buses, and multipurpose 
passenger vehicles (collectively, 
passenger cars and LTVs) with a gross 
vehicle weight rating (GVWR) of 4,536 
kilograms (10,000 pounds) or less, to 
provide protection when an occupant’s 
head strikes upper interior components, 
including pillars, side rails, headers, 
and the roof, during a crash. This final 
tule, which requires compliance 
pursuant to a phase-in schedule 
beginning on September 1, 1998, 
significantly expands the scope of 
Standard 201. Previously, the standard 
applied mainly to the portion of the 
vehicle interior in front of the front seat 
occupants, i.e., the instrument panel. 
The amendments added procedures and 
performance requirements for a new in- 
vehicle component test. 


B. Petitions for Reconsideration 


The agency received nine timely 
petitions for reconsideration of the final 
Tule. The issues raised by the petitions 
can be divided into five categories: (1) 
Application of the new requirements to 
dynamically deployed upper interior 
head protection systems, (2) influence of 
systems variables, (3) lead time and 
phase-in, (4) exclusion of certain 
vehicles, and (5) test procedure. 

With respect to the last four categories 
of issues raised by the petitions, NHTSA 
responded by issuing amendments to 
the August 18, 1995 final rule in a 
notice dated April 8, 1997 (62 FR 
16718). In the April 8, 1997 notice, 
NHTSA modified the final rule to 
exclude certain vehicles from the upper 


‘interior impact requirements of 


Standard 201, allowed carry-forward 
credits, changed the phase-in 
requirements by providing 
manufacturers with the option of 
complying with an additional 
alternative schedule for meeting the 
upper interior impact requirements of 
the standard and amended other 
sections of the standard to address 
concerns about test procedures. 

Since the first category of issues, 

those relating to dynamically deployed 
upper interior head protection systems, 
was outside the scope of the rulemaking 
that led to the August 18, 1995 rule, the 
agency announced that it was treating 
the requests relating to these issues as 
petitions for rulemaking, and was 
granting those petitions. 
C. March 1996 ANPRM on Dynamically 
Deployed Upper Interior Head 
Protection Systems 

On March 7, 1996, NHTSA published 


an advance notice of proposed 
rulemaking (ANPRM) to assist the 
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agency in evaluating the issues raised by 
dynamically deployed upper interior 
head protection systems (61 FR 9136). 
In the ANPRM, the agency noted that 
vehicles with inflatable frontal 
automatic protection systems (i.e., air _ 
- bags) meeting S5.1 of Standard No. 208, 
“Occupant Crash Protection” need only 
meet the performance requirements of 
Standard 201 when impacted at a 
relative velocity of 19 kilometers per 
hour (km/h) (12 mph) rather than the 24 


km/h (15 mph) requirement imposed on . 


vehicles not meeting $5.1 of Standard 
208. This exception to the 24 km/h (15 
mph) requirement is premised on the 
fact that the padding thickness required 
for surfaces to meet higher impact 
requirements interferes with the 
deployment of airbags. NHTSA allowed 
this exception based on the agency’s 
belief that the tests contained in 
Standard 208 for dynamic systems 
provided adequate assurance that these 
systems perform well enough to protect 
occupants in the event of a crash at a 
speed higher than 19 km/h (12 mph). 

At the time of the ANPRM, there was 
no comparable way of accommodating 
the dynamically deployed upper 
interior head impact systems since 
neither Standard 208 nor any other 
Standard contained performance 
requirements or test procedures for 
assessing the performance of those 
systems. Without such requirements or 
procedures, there was no readily 

-available way of providing adequate 
assurance that the systems would yield 
sufficient safety benefits to justify 
reducing the upper interior impact 
requirements for vehicles with 
dynamically deployed upper interior 
protection systems. 

The ANPRM suggested that 
performance requirements and test 
procedures be developed for those 
systems. Given the differences in design 
and performance between two of the 
best known types of such systems, 
dynamically deployed padding and 
dynamically deployed inflatable 
devices, the agency suggested further 
that those two types of systems be 
subjected to different tests. In the case 
of dynamically deployed padding, the 
agency suggested that existing targets 
specified in the final rule protected by 
the dynamic system be impacted at 19 
km/h (12 mph) prior to the deployment 
of the padding and then be impacted at 
32 km/h (20 mph) with the padding 
deployed. This test would accommodate 
the limitations of dynamic padding 
systems in their undeployed state while 
providing assurance that deployed 
padding provides additional protection 
to occupants. In the case of inflatable 
devices, the agency discussed the 


possibility that it might propose 
subjecting vehicles equipped with these 
systems to 19 km/h (12 mph) headform 
impacts at all points that would be 
covered by the devices when inflated. 
These tests would be conducted with 
the devices in their undeployed state. 
The performance of the devices as 
deployed would be tested in a side 
impact test into a fixed rigid pole at 30 
km/h (18.6 miles per hour) or a side 
impact with a moving deformable 
barrier at 50 km/h (31 miles per hour). 
The ANPRM also requested responses to 
17 questions relating to the design, 
performance, evaluation and testing of 
dynamically deployed upper interior 
head protection systems. 

The agency received a total of ten 
comments on the ANPRM. Five 
automobile manufacturers (Ford, Volvo, 
BMW, VW, and Mercedes), one restraint 
system suppler (Autoliv), two safety 
organizations (Insurance Institute for 
Highway Safety (IIHS), and Advocates 
for Highway and Auto Safety (AHAS)), 
and one manufacturers’ association 
(American Automobile Manufacturers 
Association (AAMA)) and a trade group 
(Automotive Occupant Restraint 
Council (AORC)), submitted comments 
in response to the ANPRM. 


D. August 1997 NPRM on Dynamically 
Deployed Upper Interior Head 
Protection Systems 


NHTSA’s analysis of the comments 
received in response to the ANPRM is 
contained in a Notice of Proposed 
Rulemaking (NPRM) published in the 
Federal Register on August 26, 1997. 
(62 FR 45202). The NPRM proposed 
adding two test procedures to Standard 
201 to accommodate development of 
dynamically deployed upper interior 
head protection systems. Under the 
agency’s proposal, manufacturers would 
have the option of demonstrating 


_ compliance with Standard 201 in 


accordance with the requirements and 
procedures specified in the August 1995 
final rule tests or with one of the two 
new test procedures. The first option, 
referred to as Option 1, specified 
performing free-motion headform (FMH) 
impacts at 24 km/h (15 mph) at all test 
points and target angles specified in the 
August 1995 final rule. The second and 
third options, referred to as options 2 
and 3, respectively, proposed employing 
FMH testing at a reduced impact speed 
at those points located directly over a 
stowed. dynamic system and its inflation 
and attachment hardware. To ensure 
that these systems offer safety benefits 
in the deployed mode commensurate 
with the reduction in protection 
provided in the undeployed mode as a 
result of the lower impact speed, 


options 2 and 3 required testing of the 
deployed system at impact speeds above 
24 km/h (15 mph). 

As proposed in the NPRM, Option 2 
would use the existing FMH to simulate 
an occupant’s head striking the interior 
of the vehicle in a crash. In this test, the 
headform would be propelled into 
specified targets within the vehicle at 
differing impact speeds. For those 
points that are not directly over a 
dynamic system or its attachment or 
inflation hardware, the specified impact 
speed would be 24 km/h (15 mph). For 
points directly over an undeployed 
dynamic system (including attachment 
points and inflation mechanisms), the 
headform would be propelled at the 
target at 19 km/h (12 mph) with the 
system in the undeployed mode and 29 
km/h (18 mph) with the system 
deployed. In order to test the 
deployment of the system, the triggering 
mechanism would be tested through use 
of the lateral crash test contained in 
$6.12 of Standard 214. The proposal 
also set forth that once triggered, the 
system would have to reach full 
deployment in 30 milliseconds (ms) or 
less. 

The other proposed optional test 
procedure, Option 3, employed a full 
scale side impact at 29 km/h (18 mph) 
into a fixed pole. Under this procedure, 
those target points likely to be struck in 
a crash, notwithstanding the 
deployment of the dynamically 
deployed device, would be tested at a 
higher speed than target points likely to 
be shielded by the deployed device. 
More specifically, any test points or 
targets inside the vehicle that do not 
intersect with a line oriented along any 
of the approach angles described in 
S8.13.4 and passing through an 
undeployed dynamic system or any of 
its components (excluding trim) would 
be subjected to a 24 km/h (15 mph) 
FMH impact at the target angles and 
conditions now contained in the 
Standard. For those targets that intersect 
with a line oriented along any of the 
approach angles described in S8.13.4 
and passing through an undeployed 
dynamic system or any of its 
components (excluding trim), FMH 
impacts at a speed of 19 km/h (12 mph) 
would be employed to test the system in 
its undeployed condition. 

The agency noted that, under Option 
3, manufacturers choosing to employ 
dynamic systems whose components are 
not stored in roof rails or other areas 
covered by Standard 201 would be 
required to meet the 24 km/h (15 mph) 
FMH impact test even though such a 
system, in its deployed state, may 
provide head protection against impact 
with the target points specified in this 


x 
¥ 
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standard. The NPRM requested 
comments on whether a dynamic 
system which, when deployed and 
observed in a side view, completely 
covers the 95th percentile eyellipse as 
defined in SAE Recommended Practice 
J941—Motor Vehicle Driver’s Eye 
Locations (June 92), would provide 
protection against impacts with targets 
on the A-pillar, B-pillar and side rails. 

As proposed, Option 3 would test the 
effectiveness of the dynamic system in 
the deployed mode, in a full scale 29 
km/h (18 mph) side impact into a 254 
millimeter (10 inch) diameter fixed rigid 
pole. The point of impact would be 
aligned with the center of gravity of the 
head of a dummy seated in a designated 
front outboard seating position on the 
struck side. In this proposed test, the 
seat would be positioned as directed in 
S6.3 and S6.4 of Standard 214 and the 
dummy located as directed in S7 of 
Standard 214. However, the agency 
recognized that the use of this seating 
procedure might result in interference 
between the head of the test dummy and 
B-pillar when used in certain vehicles. 
Therefore, NHTSA proposed 
modifications to the seating procedure 
and asked for comments regarding seat 
adjustment. The NPRM also indicated 
that NHTSA was continuing to consider 
the use of a second dummy in the rear 
outboard seating position of the struck 
side. 

Option 3 specified that the vehicle 
would strike the rigid pole at an angle 
of 90 degrees. The agency solicited 
comments on whether other impact 
angles would result in a test procedure 
better suited for evaluating performance 
in a crash and if the use of these other 
angles would present technical 
challenges in testing. The proposal 
indicated that initial pole-to-vehicle 
contact must occur within an area 
bounded by two transverse vertical 
planes located 38 mm (1.5 inches) 
forward and aft of the impact reference 
line. The agency requested comments 
on the degree of difficulty of achieving 
an impact within this range. 

The agency also proposed a new test 
dummy for use in the Option 3 test. 
This test dummy is a SID dummy 
modified to accept the Hybrid III head 
and neck. The proposed performance 
requirements for Option 3 were 
identical to those found in the first and 
second options; the HIC(d) value would 
not exceed 1000. 

NHTSA also solicited comments 
regarding potential safety concerns 
related to any possible effects of 
dynamically deployed upper interior 
head protection systems on out-of- 
position occupants. 


E. Comments Submitted in Response to 
the NPRM 


All commenters generally supported 
the agency’s proposal, with a few 
exceptions on some issues. The 
commenters consisted of seven 
automobile manufacturers (BMW, Land 
Rover, Volvo, Nissan, Volkswagen, 
Mercedes and Toyota), two 
manufacturers’ associations, the 
American Automobile Manufacturers’ 
Association (AAMA) and the 
Association of International Automobile 
Manufacturers (AIAM), two safety 
groups, the Insurance Institute for 
Highway Safety (IIHS) and Advocates 
for Highway and Auto Safety 
(Advocates), one supplier (Autoliv) and 
one trade group, the Automotive 
Occupant Restraints Council (AORC). 

BMW made several comments on 


' target locations, rear seat protection, test 


repeatability, out-of-position occupants, 
and other subjects. BMW concurred 
with the proposal that those targets 
directly over the stowed dynamic 
system should be tested at 19 km/h (12 
mph) with the system undeployed. 
However, BMW commented that the 
definition of target exclusion specified 
in S6.1(c) and S6.2(c) is too narrow. In 
BMWs view, a 50 mm (2 inch) 
transition area between the 24 km/h (15 
mph) padding and the 19 km/h (12 
mph) padding is needed for design 
purposes. The company indicated that 
its dynamic head protection system, the 
ITS (Inflatable Tubular System) deploys 
mainly out of the roof liner joint along 
the side rail and not directly through the 
area that covers it. Therefore, BMW 
submitted that a transition zone around 
the area where the system is stowed is 
necessary to ensure that 
countermeasures that would otherwise 
be required to meet the 24 km/h (15 
mph) FMH impact tests would not 
interfere with ITS deployment. BMW 
also commented that all target locations 
covered or protected by the deployed 
system should be tested at 19 km/h (12 
mph) when the system is in its 
undeployed mode and that the SAE 
95th percentile eyellipse should not be 
used as a sole criterion to determine 
target exemption. 

BMW enclosed a recent safety benefit 
study by K. Digges and Associates with 
its comments as evidence of the 
effectiveness of its system in protecting 
rear seat occupants. This study 
projected that for the rear seat 
occupants, the number of AIS 3-5 head/ 
face injuries prevented by the ITS 
would be much larger than the baseline 
number of AIS 3-5 injuries resulting 
from head-to-side rail contacts. In view 
of this, BMW argued that target 


locations “protected” or “covered” by 
the ITS, notably the SR3 target location, 
should be subject to the 19 km/h (12 
mph) FMH impact, instead of a 24 km/ 
h (15 mph) FMH impact test as 
proposed in the NPRM under Option 3. 
BMW also commented that there is no 
justification for the inclusion of a rear 
seat dummy in the pole impact test. 

BMW, which has used pole tests in 
the development of the ITS, concurred 
with the proposed specifications for the 
pole test outlined in Option 3. Based on 
its own test data, BMW concluded that 
the NPRM proposed test location 
tolerance limit of +38 mm (1.5 inches) 
is reasonable. The company also noted 
that the ITS system is tailored to protect 
the head of an adult occupant in the 
front seat and is, therefore, relatively 
small and deploys with minimal energy. 
In view of this, it would not present a 
threat to vehicle occupants. Lastly, 
BMW recommended that the final rule 
be published by March 1998 and 
become effective 30 days after its 
publication. 

Land Rover submitted comments 
relating to the size of its vehicles. The 
company indicated that its 
multipurpose passenger vehicles are all 
over the GVWR limit of 2,722 kilograms 
(6,000 pounds) applicable to LTVs 
under Standard 214 and therefore do 
not need to pass the side impact 
requirements of that standard. Land 
Rover submitted that it is not reasonable 
for the company to conduct a Standard 
214 side impact test in order to certify 
the 30 ms full-deployment requirement 
specified in the Option 2 test. Land 
Rover requested that the Standard 301 
lateral moving barrier crash test be an 
optional test to certify the 30 ms full- 
requirement, if needed. 

commented on the proposed 
test procedures, including Option 1, 2, 
and 3 tests. In regard to Option 1 test 
procedures, AAMA requested 
clarification in the wording in S6.1(a). 
AAMA believed that it was not clear 
from the proposal whether a vehicle not 
equipped with a dynamic system or one 
whose system components are not 
stored in the A-pillar, side rails or areas 
otherwise covered by Standard 201 
must comply with the 24 km/h (15 mph) 
FMH impact requirement. 

AAMA also commented on a number 
of issues concerning the proposed 
Option 2 test. The comments noted that 
AAMA member companies did not 
understand what types of dynamic 
systems would be tested under this 
proposed test and that to AAMA’s 
knowledge, no system existed that 
would use the proposed Option 2 test 
procedure. The AAMA comments also 
took issue with the approach angles 
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proposed for this test option as, in 
AAMA'’s view, it is possible that a 
deployed system would not be 
interposed between the FMH and the 
existing target locations. As a result, 
AAMA argued that the approach angles 
proposed in the S8.13.4 are not practical 
for FMH impact tests when the dynamic 
system is deployed. AAMA also 
contended that, under the proposed 
Option 2 test, 8.13.3 indicates that 
initial forehead contact is not necessary 
when conducting 29 km/h (18 mph) 
FMH impact tests against a fully 
deployed system. AAMA questioned the 
intent of this exclusion and relevance of 
FMH HIC calculated from an impact in 
which forehead initial contact will most 
likely not occur between the forehead - 
impact zone and the target circle. The 
organization also commented that the 
proposed target area for 19 km/h (12 
mph) FMH impact tests was too narrow. 
According to AAMA, this makes the 
determination of which targets do or do 
not lie over the undeployed system 
extremely difficult and impractical 
because the system will be covered by 
the same piece of trim. Recognizing that 
those targets are to be protected by the 
deployed system, AAMA recommended 
that any target locations that are 
protected by the system in the deployed 
mode be qualified for 19 km/h (12 mph) 
FMH impact tests. AAMA also 
commented that coordination of 
inflation timing with FMH impacts 
would.be necessary, especially if 
multiple impacts are required for 
certification or compliance tests. In 
addition, AAMA voiced concerns that 
the 29 km/h (18 mph) FMH impact 
requirement proposed for the deployed 
mode may discourage the development 
of such systems. AAMA also 
commented that any specification of a 
maximum on the time needed for a 
system to inflate is unwarranted, that 
imposing an arbitrary time requirement 
is design restrictive, and that specifying 
a short inflation time would result in an 
aggressive system. AAMA commented 
that the inflation time should be 
determined based on the specific 
system/vehicle designs and that the 
definition of ‘‘full-deployment’’ needs 
clarification. 


Several aspects of the proposed 
Option 3 test created concerns for 
AAMA. AAMA indicated that the full 
scale crash test specified in S6.1(c) and 
S6.2(c) is burdensome, redundant, and 
without additional safety benefits. 
AAMA also argued against use of the 
proposed modified SID dummy (SID/ 
HIII). The AAMA comments stated that 
the SID/HIII has a biofidelity rating of 
3.8, which is below the ISO 


recommended acceptable level of 4.0. 
According to the AAMA, the SID is 
insensitive to padding stiffness. Further 
AAMA said that its tests confirmed that 
EuroSID-1 was a better dummy than the 
SID in discriminating change in door 
padding. AAMA also believes that other 
dummy test devices would be more 
appropriate and more biofidelic. AAMA 
stated that the EuroSID-1, an improved 
EuroSID dummy, has a biofidelity rating 
of 4.2. Other biofidelity ratings cited by 
AAMA in arguing against use of the 
SID/HIII are 5.9 for the BioSID, 4.2 for 
EuroSID-1, 3.8 for the SID/HIII, 3.2 for . 
EuroSID and 2.3 for SID. In addition to 
concerns about biofidelity, AAMA 
commented that for international 
harmonization purposes, the EuroSID-1 
is the most appropriate dummy. While 
AAMA requested that the International 
Standards Organization (ISO) make 
specific modifications to the EuroSID-1 
dummy, AAMA strongly urged NHTSA 
to specify the EuroSID—1, with proper 
modifications as suggested by AAMA, 
as an interim dummy for Standard 201. 
AAMA also indicated it had concerns 
regarding the 254 mm rigid pole 
proposed for use with the Option 3 test. 
AAMA recommended that NHTSA 
specify a 350 mm pole in the final rule 


instead of the NPRM proposed 254 mm — 


pole. According to the AAMA, a 254 
mm pole was initially considered by 
ISO for its own side impact pole test but 
was rejected on the basis that the 254 
mm pole is not representative of real 
world obstacles that cause serious 
injuries. AAMA also stated that neck 
loading has not been adequately studied 
by NHTSA and recommended that the 
topic be entered on the agenda of the 
Motor Vehicle Safety Research Advisory 
Committee and the programs of the 
International Harmonization Research 
Agenda. In regard to potential injury 
caused by the deployment of 
dynamically deployed upper interior 
head protection systems, AAMA 
recommended that an attempt be made 
to evaluate the impairment caused by 
head injuries and by potential hearing 
loss. AAMA suggested that a threshold 
for dynamic head protection system 
deployment be established at the 
crossover point between impairment 
caused by head injury and that caused 
by hearing loss. Due to the lack of actual 
test data on injuries from system 
deployment, AAMA recommended that 
this topic be a candidate topic for a 
special NHTSA study. 

AIAM commented that some of its 
members have planned early 
introduction of dynamic systems to 
provide enhanced interior head impact 
protection and urged NHTSA to 


complete this rule as soon as practical, 
preferably no later than March 1998. 

Volvo indicated its strong support for 
the proposed test procedures and 
recommended that all three options be 
included in the final rule. Volvo 
recommended that the final rule be 
published as soon as possible, 
preferably no later than March 1998. 
Volvo indicated that it is planning to 
install an inflatable curtain (IC) system 
in its production vehicles. Based on its 
current knowledge, Volvo concluded 
that the IC system would not only 
reduce head injuries but also prevent 
ejections through side windows. Results 
of its out-of-position occupant tests 
indicated that injuries of a greater 
severity level are not likely to occur as 
a result of an occupant, child or adult, 
being too close to, or in an undesirable 
position relative to the system. Volvo 
commented that the 30 ms full- 
deployment requirement contained in 
the Option 2 proposal appears 
appropriate. In regard to Option 3, 
Volvo supported the reduction of FMH 
impact speed from 24 km/h (15 mph) to 
19 km/h (12 mph) for target locations 
above the stowed system, with the 
system undeployed. However, Volvo 
commented that all target locations 
covered by the deployed system should 
be also tested only up to 19 km/h (12 
mph) and that the SAE 95th percentile 
eyellipse should not be used as a sole 
criterion to determine protection against 
head impacts against A/B-pillars and 
side rails. Volvo also indicated that 
clarification is needed in regard to those 
targets contiguous to the system's 
mounting and inflation components, but 
which are not within the 24 km/h (15 
mph) impact target areas. Volvo 
commented that due to inadequate 
information it could not see any utility 
in the use of a rear seat dummy in pole 
impact tests. 

Nissan offered comments on the 
proposed Option 2 and Option 3. 
Apparently, Nissan understood S6.1(b) 
““* * * but exclusive of any cover or 
covers, * * *”’ to mean that testing 
would take place with cover or covers 
removed and commented that testing 
dynamic systems with full components 
in place would be more representative. 
In addition, Nissan commented that the 
agency has not provided a clear 
justification for specifying the 29 km/h 
(18 mph) FMH impact requirement. 
Nissan questioned whether the increase 
in the FMH impact speed from 24 km/ 
h (15 mph) to 29 km/h (18 mph) would 
actually result in safety benefits as 
projected by the agency. In regard to the 
Option 3 test procedure, Nissan 
commented that the Option 2 test is 
sufficient and the Option 3 test is 
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unnecessary. Nissan also believed that 
the agency has not provided a clear 
cost/benefits assessment for the new 
pole impact test. Nissan commented 
that the SID/HIII is a dummy without 


_ proven biofidelity characteristics and 


that biofidelity of the test dummy asa 
whole system must be approved before 
promulgating a regulation. In addition, 
Nissan commented that the use of the 
SID/HIII is in conflict with international 
harmonization efforts since ISO is 
considering the EuroSID—1 as the side 
impact dummy on the global basis. 

HS supported the proposal 
contained in the NPRM. IIHS 
commented that two advanced side 
impact air bag systems (ITS and IC) 
might have to be excluded from the U.S. 
market in the near future if the Standard 
201 requires 24 km/h (15 mph) FMH 
impact tests for all vehicle upper 
interior components. In addition, ITHS 
commented that the proposed 29 km/h 
(18 mph) pole impact test provides a 
reasonable demonstration of the 
effectiveness of such dynamic systems. 
However, IIHS commented that NHTSA 
should be more concerned about the 
seating height of the dummy test device 
since the baseline pole impact test is 
configured to ensure a significant head 
contact with the pole. Based on its test 
data, IIHS suggested that a taller dummy 
(SID with the Hybrid III head/neck 
system instead of SID/HIII (using a 
modified neck bracket)) may provide a 
more reliable test. In addition, IIHS 
commented that the 350 mm diameter 
pole would produce a more repeatable 
test. 

Advocates supported the proposed 
amendments while offering several 
comments regarding the factual basis for 
the agency’s tentative conclusions as set 
forth in the NPRM. Advocates argued 
that the quality of the administrative 
record for the NPRM was poor and that 
many public respondents were 
compelled to rely on the opinion of 
NHTSA about the value of the advanced 
dynamic systems. Advocates also 
argued that the agency was relying on 
manufacturer claims about the 
impossibility of complying with FMH 
impact speeds higher than 19 km/h (12 


mph) for target SR3 without interrupting - 


smooth interior trim design. In 


_ Advocates’ view, the alleged marketing 


impact of discontinuous interior trim 
surfaces is a very poor reason for 
NHTSA to grant an exemption from a 
prevailing safety standard that could 
lead to additional injuries, especially 
when many young children would be 
placed in the rear seat. Advocates - 
indicated that by exempting SR3 from 
24 km/h (15 mph) FMH impact, NHTSA 
has begun to descend a slippery slope 


of exemptions. Advocates suggested that 
this is the second time in the last few 
years in which NHTSA has been willing 
to trade increases in certain types ‘of 
injuries for a claimed greater reduction 
in overall injuries and in their severity. 

Advocates also criticized the agency’s 
tentative conclusion that the 
effectiveness of dynamic systems 
justified testing the target points near 
the undeployed systems at lower impact 
speeds. In Advocates’ view, NHTSA’s 
benefit estimate is based on some 
hypothetical assumptions, including the 
use of unproven levels of dynamic 
system effectiveness, two different 
injury curves, and manufacturer 
generated sled test data. Advocates also 
contends that the proposals in the 
NPRM do not sufficiently address safety 
concerns relating te rear seat occupants. 
The organization believes that the 
agency has ignored the fact that a 
massive displacement of young children 
from the front seats to rear seats will 
occur as frontal air bags become the 
norm. In particular, Advocates cited the 
agency’s estimate of additional loss of 
only 17 lives and 230 non-fatal injuries 
contingent on exemption of SR3 from a 
24 km/h (15 mph) compliance test as 
exceedingly optimistic.! 

Advocates also noted that the 
dynamic head protection test options 
contained in the NPRM provide no 
specification for sensor performance. It 
is possible, Advocates states, that the 
number and rate of more severe injuries 
due to a system malfunction would be 
considerably larger than NHTSA 
expects. In addition, Advocates also 
contends that it is inappropriate for 
NHTSA to argue for or rely on anti- 
ejection benefits in its benefit estimate 
in support of the installation of dynamic 
systems when no rollover test was 
conducted by NHTSA, nor by any 
manufacturers, to verify these benefits. 

Advocates made numerous comments 
related to the proposed pole impact test. 
Advocates commented that the rigidity 
of tke pole is not specified and that the 
yaw, pitch and roll behavior of the 
vehicle is controlled in such a way that 
the proposed pole impact test would not 
be representative of the real world crash 
condition. To evaluate the effect of 
dynamic systems (including side thorax 
air bags) on out-of-position children in 
rear seats, Advocates supported the use 
of instrumented dummies in this seating 
position to determine the extent to 
which the head of occupants of various 
sizes would impact target points lying 
over the stowed dynamic system. 


1 Advocates evidently misread NHTSA’s 
evaluation of additional deaths and injuries. The 
agency estimate was in fact far lower—4 fatalities. 


Advocates also expressed concerns 
about head pocketing and neck injury 
that could potentially occur when 
occupants encounter an inflated 
dynamic system. In addition, Advocates 
voiced concerns that the SID/HIII test 
dummy proposed for use with the pole 
test may not be a reliable test device. 

VW expressed concerns regarding 
harmonization, test procedures, and the 
effective date of the final rule. VW 
argued that any differences between 
NHTSA’s proposed Option 3 test 
procedure and the ISO recommended 
pole test is contrary to international 
harmonization. In particular, VW argued 
that the pole used in the Option 3 test 
should be 350 mm in diameter and the 
EuroSID—1 should be used rather than 
the SID/HIII. VW pointed out that 
significant changes have been made to 
EuroSID since 1990 and that the 
EuroSID-1 has adopted the head of the 
Hybrid Il] dummy. Accordingly, VW 
believes that the EuroSid—1 would meet 
the requirements of the Option 3 pole 
test. VW stated that the proposed 
definition for the 19 km/h (12 mph) 
impact target areas is too restrictive. The 
company believes deployment 
requirements would involve system 
packaging and cover design that 
precludes the use of the padding needed 
to meet the 24 km/h (15 mph) impact 
within the areas adjacent to the 
undeployed system. VW contended that 
the dynamic system, in its full- 
deployment mode, would continue to 
provide protection by preventing head 
contacts with interior structural 
components. Therefore, VW believes 
that those target points that are covered 
by the deployed system should be also 
tested at 19 km/h (12 mph) impact 
speed. In regard to the proposed 30 ms 
maximum time period for reaching full 
deployment, VW stated that specifying 
a maximum time for full deployment is 
not necessary. VW urged NHTSA to 
issue a final rule with an immediate 
effective date to allow manufacturers to 
implement dynamically deployed upper 
interior head protection systems as soon 
as possible. 

Mercedes offered comments on the 
proposed Option 2 and 3 test 
procedures. In regard to the Option 2 
test procedure, Mercedes indicated that 
it at present is not considering its 
original design concept of a dynamic 
padding system and decided to adopt an 
inflatable curtain (IC) system. In 
Mercedes’ view, none of the currently 
known dynamic systems (the ITS/IC 
systems) can be certified using the 
Option 2 test procedure. Mercedes 
commented that the maximum 30 ms 
time for full-deployment may be 
inappropriate but is sufficient for both 
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Option 2 and Option 3 tests. In addition, 
Mercedes requested that NHTSA 
address the procedure for maintaining 
system pressure during multiple 
impacts, when using Option 2 test. 
Mercedes also commented that the 
definition for exempted target points 
should include the area about 25 to 50 
mm (1.0 inch to 2.0 inches) wide 
surrounding the stowed dynamic 
systems. 

Mercedes’ comments indicated its 
agreement with the proposed Option 3 
test. Although Mercedes had no 
experience with pole tests other than 
the 90 degree impact using a EuroSID 
dummy, it supported the agency’s 
concept that the 90 degree impact 
~ represents the possible worst case 
condition. Mercedes commented that 
target locations BP2 and BP3, being 
protected by the dynamic system in its 
deployed mode, should be tested at 19 
km/h (12 mph) in its undeployed mode. 
Mercedes also indicated that the 
definition for exempted target points 
should include the area about 25 to 50 
mm (1.0 inch to 2.0 inches) wide 
surrounding the stowed dynamic 
systems. In addition, Mercedes stated 
that the proposed SID/HIII dummy is 
not used in the ISO pole test procedure. 
The company believes that use of the 
SID/HIII is contrary to harmonization 
goals and that other dummies, such as 
EuroSID-1, should be allowed as an 
optional alternative to the SID/HITI 
during the phase-in period. 

Autoliv, a safety equipment 
manufacturer and supplier, indicated 
that all three options should be 
maintained in the final rule. In addition, 
Autoliv offered specific comments on 
options 2 and 3. Autoliv stated that 
determining full-deployment is very 
difficult and manufacturers should be 
given an opportunity to provide clear 
data to describe that specific state. In 
addition, Autoliv commented that the 
29 km/h (18 mph) FMH impact speed 
specified in Option 2 should be reduced 
to 24 km/h (15 mph). In reference to the 
Option 3 proposed test procedure, 
Autoliv argued that the 19 km/h (12 
mph) FMH impact tests in the 
undeployed mode should be applicable 
to all target points that are covered or 
protected by the deployed system. 
While supporting the 90 degree pole 
impact using one front seat dummy, 
Autoliv recommended that the 350 mm 
pole be adopted for the purpose of 
enhancing test repeatability. 

Toyota also offered comments on the 
Option 2 and Option 3 proposals. 
Toyota argued that the proposed options 
are excessive and unjustified when 
compared with the original 24 km/h (15 
mph) FMH impact test. The company 


stated that the development of its air 
curtain system was based on 19 km/h 
(12 mph) FMH impact tests in its 
undeployed mode and 24 km/h (15 
mph) pole impact tests using a 
EuroSID-1 dummy. However, Toyota 
indicated that it prefers the Option 2 
test with a 24 km/h (15 mph) speed in 
the full-deployment mode since the 
FMH test, in spite of its relatively high 
HIC results, is more repeatable than the 
pole test. Toyota also noted that for 
Option 2 the 30 ms full-deployment 
requirement is restrictive and 
unnecessary. Toyota believes that it is 
more reasonable to require full- 
deployment prior to dummy head 
contacts with the side structure in a 
Standard 214 side impact test. 

Toyota indicated that for Option 2 
compliance tests, NHTSA should 
require that the system fall-deployment 
condition be maintained throughout the 
testing and that impact angles be the 
same as those used for testing regular 
padding countermeasures. Toyota 
commented that all target areas that are 
covered by deployed system should 
only be required to meet 19 km/h (12 
mph) FMH impact tests when 
undeployed. 

Toyota raised several issues 
concerning Option 3 test. Toyota 
supported the use of the EuroSID-1 
dummy and preferred the moving pole- 
to-vehicle test instead of the vehicle-to- 
pole test. Toyota commented that the +/ 
—38 mm (1.5 inches) impact location 
tolerance is nat acceptable because it is 
larger than 10% of the pole diameter. 
Toyota argued that the 29 km/h (18 
mph) pole test is not acceptable and that 
Toyota has developed its air curtain 
system on the basis of 24 km/h (15 mph) 
pole impact tests. In addition, Toyota 
commented that all target areas that are 
covered or protected by deployed 
system are qualified for 19 km/h (12 
mph) FMH impact test in its 
undeployed mode. 

AORC supported the proposed Option 
2 test procedure and recommended that 
the definition of the target points 
directly over the stowed system be 
expanded to include any area that 
would be protected by the system in its 
deployed mode. AORC supported the 
requirement of conducting a Standard 
214 side impact test to evaluate the full - 
system deployment condition. However, 
AORC commented that the 30 ms 
requirement does not measure the 
variance of vehicle design parameters 
and is, therefore, unnecessary. In its 
comments directed to the Option 3 test 
procedure, AORC supported the 
proposed test. However, AORC 
recommended the use of a 350 mm 
diameter pole and an existing test 


dummy with a proper biofidelity rating 
for the purpose of international 
harmonization. In regard to potential 
injuries associated with dynamically 


deployed upper interior head protection. 


systems, AORC commented that sled 
test data, including tests on 
unrestrained, small or child seat 
occupant dummies, do not show 
increased neck loads or other injuries. 
In addition, AORC commented that 
NHTSA should conduct a benefit 
evaluation to determine the use of a rear 
seat dummy in pole testing. 


Il. Final Rule 


After review of the comments 
submitted in response to the NPRM and 
further consideration of test and other 
data, NHTSA is adopting the proposed 
amendments with some modifications. 
The most significant of these 
modification is the abandonment, at the 
present time, of the in-vehicle test set 
forth as Option 2 in the NPRM. The 
agency has also concluded that certain 
modifications to the Option 3 proposal 
are appropriate. These modifications 
include an expansion of the area over a 
stowed dynamic system that is subject 
to testing at the reduced 19 km/h (12 
mph) FMH impact speed, modifications 
to the specifications for the rigid pole, 
minor changes to the specifications for 
vehicle test attitude to accommodate 
different vehicle propulsion systems, 
and a modification to the proposed 
seating procedure for the SID/HIII 
dummy. Explanation of these changes is 
provided below. 


A. Deletion of the Proposed In-Vehicle 
Test 


_ Two commenters, Nissan and Toyota, 
indicated a preference for the Option 2 
test over the Option 3 vehicle-to-pole 
test. Otherwise, none of the comments 
received in response to the NPRM 
indicated that any manufacturers 
intended to rely on the proposed test 
specified in Option 2. Mercedes 
indicated that, at present, none of the 
known dynamically deployed systems 
can be certified using the Option 2 test 
procedure. AAMA also commented that 
it do not know of any system that would 
be tested using this optional test 
procedure. 

Following the publication of the 
August 1995 final rule, several 
manufacturers presented information to 
NHTSA regarding the development of 
advanced dynamically deployed 
systems. Ford indicated it was 
developing a new side impact air bag 
system for both chest and head 
protection. BMW and Volvo disclosed 
their development of the ITS and the IC, 
respectively. Mercedes indicated that it 
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was studying a ‘dynamically deployed 
padding” system. Mercedes described 
this system as special materials used for 
the molding and trim of the A- and/or 
B-pillars and side rails. In a side impact, 
those materials would be energized and 
enlarged to provide greater cushioning 
and improved head protection. 

While the Option 3 test procedure 
was intended to be used for certifying 
the ITS, IC and other side impact air bag 
systems, the Option 2 test procedure 
was conceived by the agency as 
potentially appropriate for certifying 

’ potential dynamic padding designs such 

as the system once under development 

by Mercedes. Mercedes is presently not 
considering the inflatable padding 
concept and adopted an IC design. 

. However, Toyota, which is also 
developing an IC design, indicated that 
it preferred to test this design through 
use of the Option 2 test with an FMH 
impact of 24 km/h (15 mph) against a 
deployed system rather than the Option 
3 vehicle to pole test. The company’s 
comments indicated that it believed the 
Option 2 test would be more repeatable 
and realistic. Toyota did not, however, 
elaborate on these points other than to 
express its view that Option 2 testing 
would be representative of a variety of 
crash modes while the Option 3 test 
represents a single crash mode. Nissan 
expressed its preference to the Option 2 
test on the basis of cost, indicating that 
it believed the Option 3 test was not 
needed and would be a higher cost 
alternative to Option 2. Nissan did not, 
however, submit any data indicating 
that this belief was based on any testing 
it had performed or that its preference 
for the Option 2 test was based on any 
system it was developing. 

NHTSA is concerned that the Option 

2 test presents a number of technical 
challenges which indicate that it may 
not be as repeatable or reliable as the 
Option 3 test. For instance, the validity 
of the HIC transfer function specified in 
S7(a) is in question when it is applied 
to FMH impacts against a dynamically 
deployed system. In addition, there may 
be other technical problems with the 
test related to the flexibility of deployed 
dynamic systems and the behavior of 
the FMH when it makes contact with 
the system. The agency notes that it 
does not have any experience in™ 
conducting tests with the FMH against 
a deployed system and further observes 
that, with the exception of Toyota, 
which conducted 15 mph FMH impacts 
against a deployed system, no other 
manufacturers appear to have attempted 
such testing. This lack of experience 
and test data make it difficult or 
impossible for the agency to fully 


evaluate the Option 2 proposal at this 
time. 

NHTSA is aware that the Option 2 test 
has the potential to evaluate system 
performance in a greater variety of crash 
modes than the Option 3 vehicle to pole 
test. However, the rapid development of 
dynamically deployed upper interior 
head protection systems necessitates 
immediate changes to Standard 201 to 
allow manufacturers the opportunity to 
place these systems in production 
vehicles. The agency is confident that 
the Option 3 test provides a valid means 
for assessing the performance 
characteristics of dynamic head 
protection devices. Unfortunately, the 
absence of data and experience in 
performing the proposed Option 2 test 
does not allow NHTSA to have the same 
degree of confidence in the Option 2 
test. The agency may reconsider use of 
the Option 2 test in the future, but has 
concluded that Option 2 must be 
deleted from this final rule. 

The agency’s decision to delete the 
Option 2 proposal from the final rule 
renders further discussion of the 
comments relating to Option 2 
unnecessary. However, several issues 
which are germane to both Option 2 and 
Option 3 are addressed in the 
discussion below relating to Option 3. 


B. Vehicle-to-Pole Test 


The agency is adopting the Option 3 
Test Procedure with one modification. 
This modification, which expands the 
area over an undeployed dynamic 
system which is subject to the 19 km/ 

h (12 mph) FMH impact test, does not 
substantially modify the Option 3 
proposal set forth in the NPRM. The 
agency notes that BMW, Volvo, IIHS, 
and AORC substantially supported the 
Option 3 test procedure as outlined in 
the NPRM. IIHS commented that the 
NPRM proposed pole test provided a 
good demonstration of the additional 
head protection offered by systems such 
as the ITS and IC. Three commenters, 
Toyota, Nissan and AAMA, do not 
support the full scale pole impact test 
on the basis that the Option 3 test is 
redundant, burdensome and provides 
no additional safety benefits. 

NHTSA observes that the 29 km/h (18 
mph) vehicle-to-pole test was suggested 
by BMW and supported by several 
European manufacturers who have 
already installed or are planning to 
install dynamically deployed upper 
interior head protection systems in their 
production vehicles. The agency is 
employing this optional test procedure 
to accommodate dynamic systems, 
which testing has shown to have - 
substantial safety benefits. 


Toyota, which has been using a 24 
km/h (15 mph) pole test itself in the 
development of a dynamic system, 
appears to be objecting to the 29 km/h 
(18 mph) impact speed of the Standard 
201 pole test. As discussed elsewhere in 
this notice, NHTSA believes that the 29 
km/h (18 mph) impact speed is 
necessary to provide assurance that 
dynamic systems will provide safety 
benefits. Nissan’s principal objection to 
the Option 3 pole test was based on its 
view that the test was redundant when 
the proposed Option 2 test was also 
available. However, now that the Option 
2 test has been withdrawn from 
consideration, Nissan’s objection is not 
valid. AAMA’s objection that the Option 
3 test was unduly burdensome was not 
supported by any further explanation. 
Several commenters raised various 
questions concerning the test procedure. 
These questions included ones relating 
to the size and configuration of the rigid 
pole, the suitability of the SID/HII 
dummy, inclusion of a dummy in the 
rear seat during testing, impact speeds, 
impact tolerances, out of position 
occupants, target points subject to 
reduced FMH impact speeds, benefit 
analyses, and the effective date of the 
final rule. 

C. Rigid Pole 

In regard to the size of the rigid pole 
struck in the Option 3 test, IHS, VW, 
Nissan, Autoliv and AORC commented 
that the pole should be 350 mm in 
diameter, rather than the 254 mm pole 
proposed in the NPRM. IIHS also 
commented that the 350 mm pole 
impact test is less severe, but has higher 
test repeatability, than the 254 mm pole 
test. AAMA commented that the 254 
mm pole was initially considered, but 
was rejected by ISO working groups 
because the 254 mm pole was not 
representative of real world obstacles 
that would produce serious injuries. In 
addition, AAMA pointed out that two 
recent ISO draft technical reports 
(issued in May 1997) concerning the 
performance of side air bags 
recommended the use of 350 mm pole. 
These 6 commenters support the use of 
the ISO 350 mm pole for international 
harmonization purposes. 

NHTSA began research to develop a 
test procedure for certifying the 
advanced dynamic systems after the 
agency received information on the 
advanced dynamically deployed upper 
interior head protection systems from 
Ford, BMW, Mercedes and Volvo in 
1995. The agency carefully examined 
the draft ISO Technical Report “Road 
Vehicles—Test Procedures for 
Evaluating Various Occupant- 
Interactions with Deploying Side Impact 
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Air Bags” (ISO/TC 22/SC 10/WG 3 
N100; Oct. 19, 1995) and attempted to 
replicate, to the greatest possible extent, 
the test procedures outlined in the draft 
report. Section 3.5 of the ISO report 
provided the following specifications 
for the pole: 


A vertically-oriented circular, rigid pole- 
like metal structure, beginning no more than 
100 mm above the ground, and extending 
above the roof of the impacting vehicle. The 
pole should be 200-380 mm in diameter and 
set off from any vertical mounting surface by 
at least 1500 mm. 


NHTSA decided to adopt a 254 mm pole 
for the Option 3 test because it is within 
the ISO recommended pole diameter 
range, results in.a more severe impact, 
and because the 254 mm pole is more 
representative of impacts occurring in 
the United States. The agency also notes 
that the Federal Highway 
Administration (FHWA) of the 
Department of Transportation has 
accumulated extensive experience on 
side impact tests against a 254 mm pole. 
FHWA’s test experience enabled 
NHTSA to develop a practical test 
procedure in a relatively short period of 
time. 

In 1989, FHWA published a technical 
paper (SAE Paper 890377 ‘““A Summary 
of Recent Side Impact Research 
Conducted by the Federal Highway 
Administration”) on the subject. The 
paper indicated that each year 
approximately 12,000 fatalities occurred 
in single vehicle crashes against fixed 
objects and about 2,700 of the 12,000 
fatalities occurred in side crashes. 
About 60 percent of the 2,700 fatalities 
in single vehicle side crashes were 
associated with impacts against trees, 
utility poles, and other poles. FHWA 
concluded that the pole diameter at the 
window sill level for most poles is 
approximately 254 mm. NHTSA 
conducted a review of National 
Automotive Sampling System (NASS) 
data in an effort to determine if the 254 
mm diameter object is representative of 
trees struck as well as poles. 
Unfortunately, the available NASS data 
do not allow the agency to determine if 
the 254 mm pole is representative of 
trees struck in crashes in the United 
States. Nonetheless, the 254 mm 
diameter pole does represent an . 
important injury source responsible for 
a significant percentage of fatalities 
occurring in single vehicle side crashes 
against fixed objects in the United 
States. The ISO decision to reject the 
254 mm pole was based on French crash 
data indicating that a larger pole more 
appropriately reproduced crashes in 
France. However, the French data also 
show that pole impacts are an important 


source of occupant fatalities/injuries in 
side crashes with fixed objects. 

After review of the nenlldiie data, 
NHTSA does not agree with AAMA’s 
contention that the 254 mm diameter 
pole is not representative of real world 
obstacles producing severe head 
injuries. The agency notes that FHWA 
data, summarized and presented in SAE 
paper 890377, show that side impacts to 


_ poles constitute a serious highway 


safety problem in the United States. It 
should also be observed that the AAMA 
comments are based on the French crash 
data. However, the French data shows 
that the poles of 150-300 mm in 
diameter are an important injury source 
in side crashes with fixed objects.? 

NHTSA has determined that a 254 
mm pole, a size within the range 
recommended in the 1995 draft ISO 
technical report, simulates a real world 
crash condition corresponding to a 
known highway safety problem in the 
United States. As the 254 mm pole is 
representative of conditions in the U.S., 
the agency has performed testing and 
research using this pole size in 
developing the Option 3 test procedure. 

The 254 mm pole used in this test was 
first described in the agency’s March 7, 
1996 ANPRM describing proposals for 
testing dynamic systems. NHTSA did 
not receive any comments regarding 
pole size in response to the ANPRM. 
The agency was aware, however, that 
some manufacturers were using the 254 
mm pole for vehicle-to-pole impact tests 
while the agency pursued its own 
testing to validate the proposed test 
procedure. When the two ISO draft 
technical reports that rejected the 254 
mm pole were issued in May 1997, the 
agency had already taken a considerable 
number of steps toward finalizing its 
test procedure. It should also be noted 
that those manufacturers who currently 
plan to install advanced dynamic 
systems in their vehicles do not oppose 
the use of 254 mm pole. In addition, 
adoption of the 350 mm pole size, 
which has not been finally adopted by 
the ISO working groups, would result in 
a significant delay of this rulemaking, 
since additional testing would be 
necessary. 

NHTSA has concluded that testing 
with the 254 mm diameter pole is 


2French data show that the distribution of the 
tree/pole fatal impacts (excluding impacts with 
other fixed objects) is 18 percent to trees with a 
diameter of 300-400 mm, 24 percent to poles (this 
may include trees since there is no mention of trees 
with a diameter of less than 300 mm in the French 
crash data) with a diameter of 150-300 mm. The 
French data seem to support using a 254 mm pole 
instead of a 350 mm pole because it shows a larger 
percent of fatalities occurring in impacts against 
150-300 mm poles than in impacts against 300-400 
mm diameter trees. 


practical, that this test is repeatable, and 
that the test is a valid means for 
assessing the performance of dynamic 
systems. NHTSA is, however, modifying 
the specifications for the rigid pole. The 
diameter of the pole remains at 254 mm, 
but NHTSA is adding a tolerance of +3 
mm to the pole diameter specification. 
As proposed in the NPRM, S8.25 
specified that the rigid pole must begin 
at a point not more than 102 mm (4 
inches) off the ground and extend to a 
minimum height of 80 inches. As 
certain devices used for transporting a 
vehicle into the pole during a test may 
require that the vehicle be raised off of 
the ground, NHTSA has concluded that 
the dimensions proposed in the NPRM 
might result in a pole configuration 
where the pole does not extend above 
the roof of the vehicle or at its lowest 
point could interfere with carriage of the 
test vehicle into the pole. Accordingly, 
the final rule has modified S8.25 to 
specify that the lowest point of the pole 
be not more than 102 mm (4 inches) 
above the lowest point of the tires of the 
test vehicle and that the highest point of 
the pole extend above the highest point 
of the roof of the test vehicle. 

In addition, the agency notes that, as 
proposed, S8.25 specified that the test 
vehicle not strike any portion of the 
pole mount at any time during the test. 
After conducting several tests, NHTSA 
has concluded that this specification is 
unrealistic and has modified it to state 
that the test vehicle may not contact any 
part of the pole support structure within 
100 milliseconds of the initial vehicle to 
pole contact. 


D. SID/HUI Dummy 
Although the agency published a 


separate Notice of Proposed Rulemaking 


(NPRM) on December 8, 1997 (62 FR 
64546) outlining proposed specification 
for the SID/HIII dummy, it also 
addressed the SID/HIII in the NPRM 
preceding this final rule. As the NPRM 
proposing the SID/HIII was not issued 
simultaneously with the proposed 
changes to Standard 201, some 
commenters offered their views 
regarding the SID/HIII in response to 
August 26, 1997 Standard 201 NPRM. 
Mercedes and VW commented that 
significant changes to EuroSID have 
been made since 1990 and that the ISO 
pole test procedure specifies the new 
EuroSID-1 dummy with the Hybrid III 
head. These commenters recommended 
that NHTSA adopt the EuroSID-1 for 
international harmonization purposes. 
Nissan commented that the SID/HIII 
dummy does not have a proven 
biofidelity rating and is in conflict with 
harmonization. Toyota also supported 
the use of the EurgSID-1. AORC 
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commented that the dummy test device __ rigid pole impact (similar to a high, EuroSID-1 shoulder, if it does not 

should have a proper biofidelity rating rigid wall impact), the dummy shoulder prevent head-to-pole contact, may 

4 ' and be capable of harmonization with component should, like the shoulder of induce fore and aft head motion prior to 

the ISO standard. The organization also a human cadaver, collapse without head impact. NHTSA believes that such 
stated that an existing dummy should be shielding the head and neck from fore and aft head motion of the 
specified as an option pending further impacts with intruding objects such as § EuroSID—1 would be difficult to control. 
evaluation of the SID/HIII dummy. a rigid pole. The agency notes that the A 1988 report regarding the EuroSID 
AAMA argued against use of the SID/ current biofidelity rating scheme used (Proceedings of the Seminar held in 
HIII on the basis that the proposed by the ISO working group does not Brussels, Dec. 11, 1988) indicated that 
dummy has a much lower biofidelity recognize this important factor. Further, the EuroSID shoulder rotation 
rating than the EuroSID-—1 and the NHTSA believes that existing data) . mechanism producesa force ranging’ 
BioSID and that the EuroSID-1 is better demonstrate that the SID shoulder, from 2.0 to 3.4 KN (450 to 760 pounds) 
in discriminating changes in door which collapses as a human cadaver during a series of 4.3 m/s (9.6 mph) 
padding. Therefore, AAMA shoulder does in side impact tests, impacts using a 23.4 kg (51.5 pounds) 
recommended that NHTSA adopt a should receive at least a 2.5-3.0 rating | impactor. The peak force occurs within 
modified EuroSID-1 as an interim for pole impacts. With this 2.5-3.0 10 to 15 ms upon impact. NHTSA does 
dummy instead of the SID/HIII. IHS rating, the SID/HIII receives a 4.2 overall not know if the performance of the 
raised the issue concerning the seating _biofidelity rating. This rating is above EuroSID-1 is improved in this area and 
height of the dummy, stating that a the ISO recommended 4.0 acceptable those urging use of the EuroSID—1 have 
taller dummy seating height provides level. not supplied any data on this point. The 
for a better test configuration. Advocates §_ The BioSID shoulder is rigidly agency suspects that the head impact 
commented that it is waiting to see if attached to a stiff clavicle component location tolerance for pole impact tests 
the SID/HIII is a reliable dummy test and the EuroSID—1 shoulder is a rigid may be very difficult to define if the | 
device. component with limited forward EuroSID-1 is used as the dummy test 

The commenters raise two significant rotation capability upon contact. The device. The EuroSID-—1 has also not 
issues. The first is that the SID/HIII has _ agency believes that the shoulders of been generally accepted by the testing 
a lower biofidelity rating than the those two dummies would not collapse community as a valid test device. 
BioSID and the EuroSID-1. Secondly, and move out of the way under various Modifications to this dummy are 
the use of any dummy other than the lateral impact conditions. In contrast, ongoing and an intensive evaluation 
EuroSID-1 conflicts with international the SID/HIII shoulder is made of foam program of the EuroSID-1 is expected to 
harmonization. materials and will collapse upon an begin in 1999. NHTSA cannot seriously 
With respect to the dummy impact. The ISO working group does not consider the EuroSID--1 as a test device, 


biofidelity, AAMA commented thatthe acknowledge that this special shoulder _ particularly for the 90 degree pole tests, 

ISO biofidelity ratings (5.9, 4.2 and 3.8 design makes the SID/HIII a desirable until this device becomes generally 

for the BioSID, EuroSID-1 and SID/HIII_ dummy test device for the 90 degree accepted and sufficient data become 

dummies, respectively) demonstrate pole impact test. The agency notesthat available to assess its performance. 

that the SID/HIII is nota proper choice BioSID that hasthe highest NHTSA, as well as ITHS and several 

for a pole impact test. The agency does __biofidelity rating among all five existing interested manufacturers, have 

not agree that the SID/HIII is not a side impact dummies (new ratings from conducted vehicle-to-pole impact tests 

proper choice for head-to-pole impact the ISO working group; BioSID=5.9, using the SID/HIII dummy (or 

tests because the SID/HIII has a head EuroSID—1=4.2, SID/HIII=3.8, S1D+Hybrid II head/neck/neck bracket) 
and neck system similar tothe BioSID. EuroSID=3.2, and SID=2.3.), but that for the purposes of evaluating proposed 

The biofidelity ratings cited by AAMA _ BioSID proved to be unsuitable in one Option 3 test procedure. The agency has 

are “overall” ratings, not just for the of the 29km/h (18 mph), 90 degree pole _concluded that the SID/HIII is an 

head/neck complex. However, the impact tests conducted at IIHS in appropriate dummy test device for this 

critical component for the purposes of —_ accordance with the NPRM proposed test. The BioSID is not acceptable and 

the Option 3 test is the head and neck. _ test procedures. In a test of a1997 BMW __ the EuroSID-1 is not yet ready. Given 


AAMA also commented that the 528i vehicle, the BioSID shoulder joint —_ the fact that NHTSA must promulgate a 
NHTSA’s biofidelity rating for the SID/ _ contacted the intruding side structure final rule to accommodate dynamically 
HII is high because the agency didnot _and failed to collapse. This failureto . deployed upper interior head protection 
combine the neck and shoulder collapse, which is inconsistent with systems and that the SID/HIII offers 
components into an integrated assembly human cadaver tests, prevented head-to- adequate performance using existing 
for proper rating. Since the SID/HIII pole contact. This unhuman-like and proven components, the agency 
does not have a metal skeletal shoulder _ response of the BioSID shoulder concludes that the SID/HIII is the best 
structure and is not sensitive to door demonstrates a possible deficiency in test device available for the Option 3 
padding stiffness, the ISO working the ISO biofidelity rating scheme. In a test. 

group gave the SID shoulder assembly a _ subsequent IHS pole test using a SID With respect to the international 
“zero” rating. NHTSA has concluded with the Hybrid III head/neck assembly, dummy harmonization, the agency 

that this rating is not relevant to use of the shoulder collapsed in a supports the goal of developing a global 
the SID torso in the SID/HIII dummy representative fashion and the test was dummy test device. The agency will 
proposed for the Option 3 test. The successful. In its comments, ITHS evaluate the global dummy test device 
agency observes that no relevant dataon pointed out that the vehicle-to-pole after its completion and then decide 
pole (or high, rigid wall) impact tests impact test is highly repeatable when what to do. At present, the agency has 
were considered in the development of __ the SID with a Hybrid III head/neck decided to adopt the SID/HIII dummy 
the ISO biofidelity rating for side impact assembly is used. for head-to-pole impact evaluation. 
dummies. In high speed lateral impacts NHTSA does not agree with those In reference to the ITHS’s concern on 
against high, rigid walls, the shoulder of commenters urging use ofthe EuroSID- dummy seating height, the agency 
human cadaver test subjects collapse in 1 dummy for the Option 3 test. It is concludes that current test data show 


a movement towards the spine. In a anticipated that the kinematics of the that the seating height of the SID/HIII 
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dummy is sufficient. With respect tothe +38 mm (41.5 inches) that is morethan _impact location tolerance level. The 


Advocates’ concern on dummy : 
reliability, the agency concludes that th 
SID/HIII, which is constructed from 
known components with sufficient 
durability, is a reliable dummy test 
device for the 90 degree pole test. 


E. Rear Seat Dummy 


A number of commenters discussed 
the use of a rear seat occupant dummy 
in the Option 3 test. AORC, Volvo and 
BMW each indicated that placing a 
dummy in the rear seat would not 
produce meaningful data and would 
add cost and complexity to the test 
procedure. After consideration of these 
comments and after performing several 
Option 3 vehicle to pole tests, NHTSA 
has concluded that placing a dummy in 
the rear seat of the struck side in a 
vehicle to pole test is unnecessary. Both 
the pole test data and a recent safety 
benefit analysis (Benefits Analysis of the 
Inflatable Tubular Structure (ITS), 
August 19, 1997) submitted by BMW 
indicate that a rear seat dummy is not 
needed. NHTSA conducted five 29 km/ 
h (18 mph) pole impact tests using 1995 
Hondas to verify the proposed dummy 
seating procedure and other aspects of 
the proposed Option 3 test. In the first 
two tests, the dummy head impacted the 
B-pillar without really contacting the 
pole. The HIC readings for those two 
tests were in the 500—600 range, far 
below the 1,000 limit. These results 
indicate that in a 29 km/h (18 mph) side 
impact with a 254 mm pole, HIC scores 
near or above 1000 are not likely to be 
encountered unless the dummy’s head 
makes direct contact with the pole itself. 
The agency believes that the head of a 
rear seat dummy will not contact the 
intruding pole aimed at the front 
occupant’s head and is likely to contact 
’ some components more forgiving than 
the B-pillar, resulting in a low HIC 
reading. A recent safety benefit analysis 
submitted by BMW estimates that, for 
rear seat occupants, the overall number 
of AIS 3-5 injuries saved by its ITS 
system would be larger than the 
baseline number of AIS 3-5 injuries 
from side rail contacts. Inflatable curtain 
systems now under development protect 
both the front seat and the rear seat 
occupants. In view of these factors, it 
appears that dynamic systems offer 
considerable safety benefits for rear seat 
occupants and the addition of a test 
dummy to the rear seat in the Option 3 
test is unwarranted. 


F. Impact Speed and Conditions 


Toyota commented that the pole 
impact speed should be 24 km/h (15 
mph) instead of 29 km/h (18 mph) and 
the proposed impact tolerance limit of 


10 percent of the pole diameter is not 
acceptable. In contrast, BMW 
commented that the proposed impact 
location tolerance limit is reasonable. In 
its comments, Advocates indicated that 
it supports the proposed pole test 
procedure because it represents the 
possible worst-case crash condition, 
although it does not conform with real 
crashes given that the roll, yaw and 
pitch angles are controlled in the test. 
Further, Advocates expressed concerns 
that many manufacturers will avoid the 
pole test since the agency proposed two 
alternative test procedures (e.g., Options 
2 and 3). Volvo commented that the 
pitch angle does not seem to have any 
effect, but the yaw angle appears to be 

a sensitive factor, to the proposed 90 

d le impact test. 

The concluded that the 29 
km/h (18 mph) impact speed specified 
for Option 3 is appropriate. Discussion 
of this issue in the NPRM indicated that 
this speed was selected in an attempt to 
ensure that any safety losses incurred by 
allowing manufacturers to test certain 
target points at 19 km/h (12 mph) would 
be offset by a safety benefit of similar or 
greater magnitude. Benefit analyses 
performed by the agency and by others 
indicate that the 29 km/h impact speed 
specified for Option 3 is appropriate to 
ensure a net increase in safety. 

In regard to minimum tolerances for 
pole contact with the test vehicle, the 
agency does not agree with Toyota’s 
contention that the +38 mm (41.5 
inches) tolerance limit is not acceptable 
because it is greater than 10 percent of . 
the pole diameter. The tolerance is 
measured from the longitudinal 
centerline of the pole to ensure a square 
head impact and is based on the head 
contacting the pole within a segment 
that is relatively perpendicular to the 
head velocity. In selecting this 
tolerance, the agency does not believe 
that the pole diameter is particularly 
relevant. Testing has revealed, however, 
that the tolerance is necessary to assure 
practicability. Accordingly, the agency 
has concluded that it will retain the 
impact tolerance proposed in the NPRM 
for the final rule. 

NHTSA is also incorporating the 
requirement contained in the Option 3 
proposal that the test vehicle strike the 
pole at an angle of 90 degrees with an 
impact tolerance of +3 degrees. The 
agency has concluded that this 
specification is sufficient and that roll, 
yaw and pitch angles do not need be 
specified. NHTSA agrees with Volvo’s 
comment that yaw angle may alter the 
impact location. However, the purpose 
of controlling those angles in a pole 
impact test is to determine a practical 


pole impact tests conducted by the 
agency and other interested 
manufacturers indicate that the impact 
location tolerance proposed in the 
NPRM is reasonable. In view of this, 
NHTSA has concluded that it is not 


~ necessary to specify roll, pitch and yaw 


angles in the final rule and that the 
NPRM proposed impact angle, with a 
tolerance limit of +3 degrees, will be 
incorporated in the final rule. 


G. Target Locations 


A number of commenters offered their 
views on target locations for the 19 km/ 
h (12 mph) FMH impact test in Option 
3. Mercedes, Volvo, VW, BMW, Toyota, 
Autoliv, and AAMA stated that the 19 
km/h (12 mph) impact requirements for 
target locations over a stowed dynamic 
system is.desirable and that target 
locations protected by the deployed 
dynamic system should also be tested at 
19 km/h (12 mph) impact speed. In 
addition, Mercedes, VW, BMW and 
AAMA commented that the proposed 19 
km/h (12 mph) target impact area is too | 
narrow since the required system 
deployment would involve system 
packaging and cover designs. These 
commenters argued that the definition 
of 19 km/h (12 mph) targets should 
include the peripheral area surrounding 
the dynamic system in its stowed 
position. Mercedes commented 
specifically that this peripheral area 
include a 25 to 50 mm (1.0 to 2.0 inch) 
surrounding area. However, BMW 
suggested a 50 mm (2.0 inch) 
surrounding area. Both Volvo and BMW 
commented that the 95th percentile SAE 
eyellipse can not be the sole criterion to 
determine protection on head impacts 
against the A/B-pillars and side rails. ~ 
BMW also commented that the range of 
occupant heads extends well above and 
behind the SAE eyellipse. Some 
manufacturers and AAMA indicated 
that target exemptions should be 
determined using the potential head 
protection capability of the deployed 
system. 

The foregoing comments raise three 
issues: first, whether target locations 
covered or protected by the deployed 
system should be tested at 19 km/h (12 
mph); second, whether the 19 km/h (12 
mph) target location area should be 
expanded to include the peripheral area 
surrounding the stowed system; and 
third, whether the SAE 95th percentile 
eyellipse is a suitable measure for 
determining head protection. With 
respect to targets ‘‘protected” by a 
dynamic system, the agency proposed 
that all target locations that are located 
over a stowed dynamic system, 
including mounting and inflation 
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components, but exclusive of cover and 
covers, are excluded from the 24 km/h 
(15 mph) FMH impact requirements. 
However, those target locations must 
comply with the 19 km/h (12 mph) 

FMH impact requirements. Recognizing 
that a deployed system would prevent 
head contacts with some additional — 
target locations other than those covered 
by the stowed system, the agency 
solicited comments on how to define 
the exclusion coverage. The commenters 
indicated that all target locations 
covered by the deployed system should 
be excluded from 24 km/h (15 mph) 
FMH impact tests. NHTSA notes that 
this definition is very subjective and 
would certainly create problems in 
testing and enforcement. However, the 
agency has found a more comprehensive 
definition of target points “covered” or 
“protected” by a dynamic system to be 
elusive. A point that may be protected 
from one class of occupant may not be 
protected from another. Similarly, the 
points protected and the extent of that 
protection may vary with system design. 
In the interests of expediting issuance of 
the final rule, the agency has concluded 
that the definition of target points 
subject to the reduced 19 km/h (12 mph) 
FMH impact requirements is the best 
definition available at this time and that 
no additional target locations should be 
excluded from 24 km/h (15 mph) FMH 
impact tests. 

A number of manufacturers asked that 
the definition of the target locations 
subject to the 19 km/h (12 mph) FMH 
impact requirements be expanded to 
include an area 25 to 50 mm (1.0 to 2.0 
inch) around the periphery of the 
undeployed system and its components. 
These commenters argued that dynamic 
systems do not simply deploy through 
the cover directly over the stowed 
system. Moreover, the manufacturers 
indicated that additional spaceis | 
needed to provide the necess 
transition between the “24 km/h (15 
mph)” padding and the “19 km/h (12 

mph)” padding. 

HTSA that this is a valid 
concern. An inflatable system may not 
deploy directly through the area over 
where it is stowed. These systems may 
go through the surrounding area. In 
order to allow system deployment with 
minimum interference, it may be 
important to provide a transition area 
where padding is reduced. BMW 
indicated that target SR2 is slightly off 
the stowed ITS position and must be 
tested, according to the current 
proposal, at 24 km/h (15 mph) impact 
speed. Since the roof liner/trim is a 
continuous piece, the whole roof liner/ 
trim must be redesigned to comply with 
the 24 km/h (15 mph) FMH impact 


requirements. BMW contends that this 
defeats the original purpose of 
exempting target locations from 24 km/ 
h (15 mph) tests to allow manufacturers 
to install enhanced head protection 
systems, such as ITS and IC, in their 
production vehicles. The company 
suggested that an additional 50 mm (2.0 
inch) area that surrounds the periphery 
of the stowed system be included in the 
definition of the exempted target 
locations. The agency does not agree 
with BMW’s contention that compliance 
with the 24 km/h (15 mph) impact ~ 
requirement in areas near a stowed 
system is difficult or impossible if the 
two areas share common trim, but it 
does acknowledge that the requirements 
of different dynamic systems may 
require that an area around the outside 
of the stowed system must be subject to 
the 19 km/h (12 mph) FMH impact 
requirement to allow a variety of 
systems an opportunity to deploy 
upward or downward as well as directly 
through the trim covering the device. 
NHTSA observes that the agency’s 
benefit estimate assumed that SR1, SR2 
and SR3 targets would be exempt from 
24 km/h (15 mph) compliance tests. 
Accordingly, this modification, which 
may exclude these points depending on 
system design, would not alter the 
agency’s prior safety benefit estimate. 
The final rule modifies the Option 3 
proposal to add areas around the 
periphery of an undeployed system to 
those target points subject to the 19 km/ 
h (12 mph) FMH impact requirements. 
Commenters also offered their views 
regarding the use of the SAE 95th 
percentile eyellipse to define those 
targets that would be subject to FMH 
testing at reduced impact speeds. . 
NHTSA agrees with Volvo and BMW 
that the eyellipse should not be used as 
a sole criterion to determine target 
location exemption. The agency 
entertained the possibility of using the 
eyellipse to accommodate side air bag 
systems installed inside the seat bolster 
or outer edge of the seat back. However, 
AAMA did not comment on this 
specific item but suggested, as did some 
foreign manufacturers, that any target 
locations where head contacts are 
protected by the deployed system 
should be excluded from the 24 km/h 
(15 mph) FMH impact test. As noted 
above, NHTSA believes this suggestion 
to be impractical. Since the agency’s 
existing definition allows the 
installation of dynamic systems, there is 
insufficient justification for excluding 
additional target locations. NHTSA 
concludes that the SAE 95th percentile 
eyellipse is, by itself, not an appropriate 


mechanism, for determining targets 
subject to lower impact speeds. 


H. Safety Concerns 


A number of commenters offered their 
views on safety concerns associated 
with the deployment of dynamically 
deployed upper interior head protection 
systems. Toyota, offering its view that 
the 29 km/h (18 mph) impact proposed 
for testing deployed systems was 
excessive, argued that the 29 km/h (18 
mph) impact requirement would result 
in dangerously aggressive dynamic 
systems. Advocates commented that as 
frontal air bag concerns displace 
children from front seat to rear seats, 
reducing impact requirements for any 
rear seat area target points should be 
regarded with suspicion. In addition, 
Advocates commented that by 
excluding the SR3 target point without 
adequate justification, NHTSA is 
deferring to the wishes of manufacturers 
without any justification. Volvo 
commented that their out-of-position 
occupant tests indicate that injuries of a 
greater severity level are not likely to 
occur as a result of an occupant, child 
or adult, being too close to, or in an 
undesirable position relative to, the 
system. BMW commented that the ITS 
system, tailored to protect the head of 
an adult occupant, is very small and 
deploys with a minimum amount of 
energy. According to BMW, the ITS 
does not present an “‘aggressive’’ threat 
to vehicle occupants. In its comments, 
AORC indicated that sled tests, 
including tests on unrestrained, small or 
child seat dummies, do not show 
increased neck loads or other injuries 
resulting from the deployment of 
dynamic systems. 

While NHTSA agrees with Advocates 
that many young children will be seated 
in rear seats instead of front seats, the 
agency does not agree that this 
phenomenon, in conjunction with the 
exclusion of SR3 from the 24 km/h (15 
mph) compliance test, creates a safety 
concern. In a non-rollover crash, the 
head of a child in the rear seat is not 
likely to be in a position to contact SR3. 
In addition, NHTSA’s analysis of 1992- 
1996 NASS, rollover/non-ejection data 
indicates that the head/face of 719 
second-seat occupants, including 154 
children of 10 years of age or younger, 
contacted the rear side rails resulting in 
five AIS—1 or greater head/face injuries, 
including one AIS—5 or greater injury 
and that no child of 10 years of age or 
younger sustained any head/face injury. 
It appears that the Advocates’ comment 
that excluding SR3 will result in greater 
injuries to children is not borne out by 
data on real world crashes. 
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With respect to out-of-posttion child 
problems, the agency does not have its 
own studies and relies, at present, on 
the manufacturers’ test data to evaluate 
the problem. Based on the comments 
from Volvo, BMW and AORC, it appears 
that out-of-position occupants, 
including children and adults, would 
not be placed at risk by dynamically 
deployed upper interior head protection 
systems. The agency notes that side air 
bags and dynamically deployed upper 
interior head protection systems are 
relatively small and less aggressive 
compared to front passenger air bags, 
and that the design of these systems has 
benefitted from the experience gained 
from frontal air bag systems. However, 
the agency will continue to monitor and 
test dynamically deployed upper 
interior head protection systems as they 
become available. 

NHTSA has also concluded that 
dynamically deployed upper interior 
head protection systems would not 
present a risk of additional neck 
injuries. The results of the BMW 528i 
car-to-pole tests conducted at IIHS 
indicated that dummy neck loads in the 
test with the ITS system are either lower 
than, or at least remain approximately 
the same as those in the baseline test 
without the ITS system. In view of this, 
NHTSA concludes that despite the 
concerns voiced by Advocates, the ITS 
system or the IC system is not likely to 
increase the risk of neck injury. 
However, the agency agrees with AAMA 
that further aeatiog of the risk of 
neck injury should be conducted. With 
respect to potelitial auditory system 
injury, the existing data are not 
sufficient for NHTSA to explore the 
issue at this time. The agency notes that 
the SAE is currently studying the 
problem of air bag noise. At this time, 
NHTSA is declining to incorporate any 
limits relating to auditory injury in the 
final rule, but will continue to monitor 
air bag data and study occupant injuries. 


I. Other Issues 


Several commenters also asked that 
certain issues in the proposal be 
explained or clarified. Volvo requested 
the agency to more fully define those 
target points contiguous to the system’s 
mounting and inflation components 
subject to the 24 km/h (15 mph) impact. 
AAMA requested that S6.1 (b) and (c) be 
redrafted or explained as it believed that 
these sentences are incomplete. The 
organization also asked for clarification 
of S8.13.3 concerning the exclusion of 
. the initial FMH forehead-to-target 
contact found in Option 1 when testing 
a deployed system under proposed 
Option 2. VW commented that testing 
laboratory contractors must confirm 


target locations and impact speeds with 
manufacturers before conducting the 
test. 

With respect to Volvo’s comments 
requesting clarification of target points 
subject to the 24 km/h (15 mph) impact, 
the final rule excludes target points that 
are within the 50 mm (2.0 inch) areas 
surrounding the stowed system 
including its mounting and inflation 
units. This change from the Option 3 
proposal should address Volvo’s 
concern. With respect to the AAMA’s 
concern on the text of S6.1 (b) and (c) 
and S6.2 (b) and (c), NHTSA has 
redrafted and reorganized the text of the 
section in order to clarify them. With 
respect to AAMA’s comment regarding 
excluding initial FMH forehead-to-target 
contact (S8.13.3) in testing the deployed 
system, clarification of 8.13.3 is not 
needed because the Option 2 test 
procedure has been removed from the 
final rule. NHTSA disagrees with VW’s 
position that a NHTSA testing | 
contractor should confirm target 
locations and impact speed before 
conducting a compliance test. It is 
NHTSA’s position that such a procedure 
would provide manufacturers with too 
much control over compliance testing. 
As with other safety standards, if any 
information is needed prior to a 
compliance test, NHTSA will ask for, 
and manufacturers will provide, that 
information. 

Advocates commented that the data 
used by NHTSA to justify the 19 km/h 
(12 mph) FMH impact test were not 
available for public review and that the 
administrative record of the NPRM does 
not support the reduction of the FMH 
impact speed from 24 km/h to 19 km/ 

h (15 mph to 12 mph) for target points 
that are located over a stowed system. 
Advocates also commented that since 
no sensor design specification is given 
to ensure the sensor performance, the 
number of severe injuries due to sensor 
malfunction may be considerably larger 
than the agency’s expectation. In 
addition, Advocates questioned the 
validity of the agency’s benefit analysis 
because it was based on the ITS sled 
tests generated by manufacturers and 
because not a single ITS test was 
conducted simulating rollover crashes. 
Advocates further stated that it is 
improper for NHTSA to argue for or rely 
on anti-ejection benefits that have not 
been tested. Both AAMA and Advocates 
raised questions on the potential risk of 
neck injury and urged that the topics be 
entered on the agenda of the Motor 
Vehicle Safety Research Advisory 
Committee and the program of 
International Harmonization Research 
Agenda. AAMA also raised questions on 
the potential risk of other injuries such 


as auditory system injuries and other 
injuries related to the system 
deployment. 

NHTSA does not agree with allegation 
made by Advocates regarding the 
administrative record and justification 
for the reduction of FMH impact speed 
from 24 km/h to 19 km/h (15 mph to 12 
mph) for targets located over the stowed 
system. The BMW test data, although 
confidential, were used by the agency to 
justify the reduction of FMH impact 
speed. NHTSA believes that an adequate 
explanation of this data, given in the 
PRE supporting the NPRM, exists in the 
administrative record of this 
rulemaking. The safety benefit analysis 
by K. Digges & Associates, recently 
submitted by BMW in its comments to 
the NPRM, provides further justification 
on the subject. 

Advocates questioned the validity of 
the agency’s benefit analysis because the 
analysis was based on ITS performance 
in manufacturer-generated sled tests, the 
ejection prevention capability of the ITS 
was projected without testing, and the 
proposed rule did not contain - 
specifications for sensor performance. 
With respect to the validity of the BMW 
sled test data, NHTSA observes that the 
agency’s safety benefit estimate was 
based on all available data, including 
crash test data and sled test data. While 
NHTSA recognizes the limitations of 
sled tests, the agency believes that sled 
tests can be a useful tool for the 
development of safety countermeasures 
and are valid in this instance. With 
respect to the projections regarding 
ejection mitigation, NHTSA notes that it 
is true that neither the agency nor any 
manufacturers had conducted any 
rollover tests using the ITS system prior 
to issuance of the NPRM. However, the 
agency examined the limited rollover 
test data and the real world crash data 
and, relying on its judgment and 
experience, made an appropriate benefit 
estimate in support of the NPRM. At 
present, the agency has completed three 
rollover tests at 48.3 km/h (30 mph) 
using the Standard 208 rollover cart. 
The test vehicles were Ford Explorers 
equipped with several different ITS 


‘ designs. In each test, two Hybrid III 


dummies were seated in the outboard 
front seating positions. All dummies, 
except one right front seat passenger 
dummy, were unbelted. The test results 
showed that head ejections and 
complete ejections through side 
windows did not occur and that five out 
of the six test dummies had their hands/ 
arms outside the windows after those 
rollover tests. These test results support 
the agency’s assumption that the ITS 
system would greatly reduce the side 
window ejection casualties. In addition, 
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a recent safety benefit analysis by K. 
Digges & Associates provides further 
information on the subject. Based on 
those recent studies, it is concluded that 
the ITS and similar head protection 
systems will reduce side window © 
ejections. However, the agency will 
continue investigation on this subject. 
With respect to the lack of sensor 
specifications in the proposed rule, 
NHTSA believes that such 
specifications are not required. The 
agency notes that it did not issue a 
sensor specification for the frontal air 
bag systems and that manufacturers 
have gained considerable field 
experience in sensor designs since the 
introduction of the air bag systems 
nearly 10 years ago. In addition, many 
manufacturers have already installed 
side air bags in their production cars. In 
view of this, it appears that a sensor 
specification would be superfluous. 


J. Dummy Seating Position 


Agency testing has revealed that the 
dummy seating position proposed in the 
NPRM would result in interference 
between the B-pillar and the head of the 
test dummy in certain vehicles. 
Therefore, the final rule modifies the 
seating position to further increase the 
chance that a 2-inch head/window 
frame clearance will exist between the 
dummy head and the forward edge of 
the B-pillar/door window frame . 
combination. Accordingly, $8.28 has 
been modified to specify that in those 
instances where the seating procedure 
and seat position procedures of S6.3, 
S6.4 and S7 of Standard 214 result in 
the back of the dummy head being less 
than 50 mm (2 inches) forward of the 
front edge of the B-pillar/door window 
frame combination, the seat is to be 
further adjusted to achieve the desired 
clearance. The first specified adjustment 
is to move the seatback forward a 
maximum of five degrees. If this does 
not result in sufficient clearance, the 
seat itself is to be moved forward until 
clearance is obtained or interference 
occurs between the dummy’s knees and 
the dashboard or knee bolster. If forward 
adjustment of the seat does not produce 
the desired clearance, the seat back is 
adjusted again until clearance is 
obtained or until the seat is in its full 
upright locking position. 


K. Selection of Options 


NHTSA notes that, where a safety 
standard provides manufacturers more 
than one compliance option, the agency 
needs to know which option has been 
selected in order to conduct a 
compliance test. The agency is aware 
that a manufacturer confronted with an 
apparent noncompliance for the option 


it has selected (based on a compliance 
test) may argue that its vehicles would 
comply with a different option for 
which the agency has not conducted a 
compliance test. This could create 
difficulties in assessing the vehicle’s 
compliance. 

To address this problem, the proposed 
rule stated that manufacturers must 
select a test option prior to, or at the 
time of, certification. NHTSA did not 
receive any comments on this proposed 
provision. The final rule requires that 
where manufacturer options are 
specified, the manufacturer must select 
the option by the time it certifies the. 
vehicle and may not thereafter select a 
different option. This will mean that 
failure to comply with the selected 
option will constitute a noncompliance 
with the standard regardless of whether 
a vehicle complies with another option. 


L. Effective Date 


Volvo and BMW commented that the 
final rule should be issued by March 
1998 and become effective 30 days after 
its issuance. VW commented that the 
final rule should be issued as soon as 
possible with an immediate effective 
date. In the NPRM, the agency proposed 
that the final rule become effective 30 
days after publication to facilitate the 
early introduction of dynamic systems 
that may be in an advanced siage of 
development or actually in production. 
However, NHTSA notes that the 
changes incorporated into the final rule 
are intended to allow the introduction 
of dynamic systems and more 
conventional countermeasures needed 
to meet the head impact protection 
requirements. As the phase-in of the 
head impact protection requirements 
begins on September 1, 1998, the agency 
notes that it is not legally necessary to 
establish an earlier effective date in 
order for manufacturers to take 
advantage of the amendments made by 
this final rule. Accordingly, the effective 
date of the amendments is September 1, 
1998. NHTSA is aware, however, that 
production of vehicles with dynamic 
systems began prior to the effective date 
of the final rule and is allowing 


. manufacturers of such vehicles to 


include them in their calculation of 
complying vehicles under S6.1.5 if such 
vehicles meet the requirements of 
S6.1(b) as promulgated in the final rule. 


III. Rulemaking Analyses and Notices 


A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 


NHTSA has considered the. impact of 
this final rule under E.O. 12866 and the 
Department of Transportation’s 
regulatory policies and procedures. This 


rule was not reviewed under E.O. 
12866, “Regulatory Planning and 
Review” and is not considered 
significant under the Department of 
Transportation’s regulatory policies and 
procedures. 

The agency has prepared a Final 
Regulatory Evaluation describing the 
economic and other effects of this 
rulemaking action. For persons wishing 
to examine the full analysis, a copy is 
being placed in the docket. 


B. Regulatory Flexibility Act 


NHTSA has also considered the 
effects of this final rule under the 
Regulatory Flexibility Act. I hereby 
certify that it will not have a significant 
economic impact on a substantial 
number of small entities. While the cost 
of new passenger cars or light trucks 
equipped with dynamically deployed 
upper interior head protection systems 
will be slightly increased by the 
amendments, the rule establishes 
optional test procedures which 
manufacturers need only use in the 
event they equip their vehicles with a 
dynamically deployed head impact 
protection system. Further, the 
amendments primarily affect passenger 
car and light truck manufacturers which 
are not small entities under 5 U.S.C. 

§ 605(b). The Small Business 
Administration’s regulations at 13 CFR 
Part 121 define a small business, in part, 
as a business entity ‘“‘which operates 
primarily within the United States.” (13 
CFR § 121.105(a)). The agency estimates 
that there are at most five small final 
stage manufacturers of passenger cars in 
the U.S. and no small manufacturers of 
light trucks, producing a combined total 
of at most 500 cars each year. 

The primary effect of the final rule 
will be on manufacturers of passenger 
cars and LTVs. If LTVs are produced 
with these systems some time in the 
future and provided as incomplete 
vehicles to final stage manufacturers, 
which are generally small businesses, 
these final stage manufacturers may 
have to certify compliance. However, as 
noted above, the amendments in this 
final rule do not impose any additional 
mandatory requirements that all 
manufacturers or final stage 
manufacturers must meet. Instead, these 
amendments provide a means for 
evaluating advanced dynamically 
deployed upper interior head protection 
systems where manufacturers choose to 
install them. 

Manufacturer associations could also 
sponsor generic tests to determine the 
amount and type of padding or design 
of dynamic system needed for basic 
structures that will be used by a number 
of final stage manufacturers, to reduce 
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certification costs. Final stage 
manufacturers may also avoid any 
additional certification or compliance 
costs by relying on the certification 
provided by the manufacturer of the 
incomplete vehicle. 

Other entities which qualify as small 
businesses, small organizations and 
governmental units will be affected by 
this rule to the extent that they purchase 
passenger cars and LTVs. They will not 
be significantly affected, since the 
potential cost increases associated with 
this action should only slightly affect 
the purchase price of new motor 
vehicles. 


C. National Environmental Policy Act 


NHTSA has analyzed this rulemaking 
action for the purposes of the National 
Environmental Policy Act. The agency 
has determined that implementation of 
this action will not have any significant 
impact on the quality of the human 
environment. 


D. Executive Order 12612 (Federalism) 
and Unfunded Mandates Act 


The agency has analyzed this 
rulemaking action in accordance with 
the principles and criteria set forth in 
Executive Order 12612. NHTSA has 
determined that the amendment does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

In issuing this final rule to permit 
optional testing to accommodate 
dynamic head protections systems, the 
agency notes, for the purposes of the 
Unfunded Mandates Act, that it is 
pursuing the least cost alternative. As 
noted above, any manufacturer may 
choose one of two options to test for 
compliance with Standard 201, 
including the test procedure established 
in the August 18, 1995 final rule. As this 
rulemaking does not require 
manufacturers to meet new minimum 
performance requirements but sets 
minimum performance criteria for 
optional systems, it does not impose 
new costs. 


E. Civil Justice Reform 


This amendment does not have any 
retroactive effect. Under 49 U.S.C. 
21403, whenever a Federal motor 
vehicle safety standard is in effect, a 
State may not adopt or maintain a safety 
standard applicable to the same aspect 
of performance which is not identical to 
the Federal standard, except to the 
extent that the state requirement 
imposes a higher level of performance 
and applies only to vehicles procured 
for the State’s use. 49 U.S.C. 21461 sets 
forth a procedure for judicial review of 
final rules establishing, amending or 


revoking Federal motor vehicle safety 
standards. That section does not require 
submission of a petition’ for 
reconsideration or other administrative 
proceedings before parties may file suit 
in court. 


List of Subjects in 49 CFR Part 571 


Imports, Motor vehicle safety, Motor 
vehicles, Rubber and rubber products, 
Tires. 

In consideration of the foregoing, 49 
CFR part 571 is amended as follows: 


PART 571.201—[AMENDED] 


1. The authority citation for part 571 
continues to read as follows: 


Authority: 49 U.S.C. 322, 30111, 30115, 
30117, and 30166; delegation of authority at- 
49 CFR 1.50. 


2. Section 571.201 is amended by 
adding a definition of Dynamically 
Deployed Upper Interior Head 
Protection System to S3, revising S6.1, 
$6.2, S7, and S8.13.3 and by adding 
$8.16 through S8.28 as follows: 


§ 571.201 Standard No. 201; Occupant 
protection in interior impact. 


* * *x * * 


‘$3. Definitions. 

Dynamically deployed upper interior 
head protection system means a 
protective device or devices which are 
integrated into a vehicle and which, 
when activated by an impact, provide, 
through means requiring no action from 
occupants, protection against head 
impacts with upper interior structures _ 
and components of the vehicle in 
crashes. 

* * * * * 

$6.1 Vehicles manufactured on or 
after September 1, 1998 and before 
September 1, 2002. Except as provided 
in S6.3, for vehicles manufactured on or 
after September 1, 1998 and before 
September 1, 2002, a percentage of the 
manufacturer’s production, as specified 
in S6.1.1, S6.1.2, 6.1.3, or S6.1.4, shall 
conform, at the manufacturer’s option, 
to either S6.1(a) or-S6.1(b). The 
manufacturer shall select the option by 
the time it certifies the vehicle and may 
not thereafter select a different option 
for the vehicle. 

(a) When tested under the conditions 
of S8, comply with the requirements 
specified in S7 at the target locations 
specified in S10 when impacted by the 
free motion headform specified in $8.9 


at any speed up to and including 24 km/ 


h (15 mph). The requirements do not 
apply to any target that cannot be 
located using the procedures of S10. 
(b) When equipped with a 
dynamically deployed upper interior 


head protection system and tested under 
the conditions of S8, comply with the 
requirements specified in S7 at the 
target locations specified in S10 as 
follows: 

(1) Targets that are not located over 
any point inside the area measured 
along the contour of the vehicle surface 
within 50 mm (2.0 inch) of the 
periphery of the stowed system 


_ projected perpendicularly onto the 


vehicle interior surface, including 
mounting and inflation components but 
exclusive of any cover or covers, shall 
be impacted by the free motion 
headform specified in S8.9 at any speed 
up to and including 24 km/h (15. mph). 
The requirements do not apply to any 
targets that can not be located by using 
the procedures of S10. 

(2) Targets that are over any point 
inside the area measured along the 
contour of the vehicle interior within 50 
mm (2.0 inch) of the periphery of the 
stowed system projected 
perpendicularly onto the vehicle 
interior surface, including mounting 
and inflation components but exclusive 
of any cover or covers, when the 
dynamically deployed upper interior 
head protection system is not deployed, 
shall be impacted by the free motion 
headform specified in $8.9 at any speed 
up to and including 19 km/h (12 mph) 
with the system undeployed. The 
requirements do not apply to any target 
that can not be located using the 
procedures of S10. 

(3) Each vehicle shall, when equipped 
with a dummy test device specified in 
part 572, subpart M, and tested as 
specified in $8.16 through S8.28, 
comply with the requirements specified 
in S7 when crashed into a fixed, rigid 
pole of 254 mm in diameter, at any 
velocity up to and including 29 
kilometers per hour (18 mph). 

$6.2 Vehicles manufactured on or 
after September 1, 2002. Except as 
provided in S6.3, vehicles manufactured 
on or after September 1, 2002 shall, 
when tested under the conditions of S8, 
conform, at the manufacturer’s option, 
to either S6.2(a) or S6.2(b). The 
manufacturer shall select the option by 
the time it certifies the vehicle and may 
not thereafter select a different option 
for the vehicle. 

(a) When tested under the conditions 
of S8, comply with the requirements 
specified in S7 at the target locations 
specified in S10 when impacted by the 
free motion headform specified in $8.9 
at any speed up to and including 24 km/ 
h (15 mph). The requirements do not 
apply to any target that cannot be 
located using the procedures of S10. 
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(b) When equipped with a 
dynamically deployed upper interior 
head protection system and tested under 
the conditions of S8, comply with the 
requirements specified in S7 at the 
target locations specified in Si0 as 
follows: 

(1) Targets that ave not located over 
any point inside the area measured 
along the contour of the vehicle surface 
within 50 mm (2.0 inch) of the 
periphery of the stowed system 
projected perpendicularly onto the 
vehicle interior surface, including 2 
mounting and inflation components but 
exclusive of any cover or covers, shall 
be impacted by the free motion 
headform specified in $8.9 at any speed 
up to and including 24 km/h (15 mph). 
The requirements do not apply to any 
targets that cannot be located by using 
the procedures of S10. 

(2) Targets that are over any point 
inside the area measured along the 
contour of the vehicle interior within 50 
mm (2.0 inch) of the periphery of the 
stowed system projected 
perpendicularly onto the vehicle 
_ interior surface, including mounting 
and inflation components but exclusive_ 
of any cover or covers, when the 
dynamically deployed upper interior 
head protection system is not deployed, 
shall be impacted by the free motion 
headform specified in $8.9 at any speed 
up to and including 19 km/h (12 mph) 
with the system undeployed. The 
requirements do not apply to any target 
that cannot be located using the 
procedures of S10. 

(3) Each vehicle shall, when equipped 
with a dummy test device specified in 
part 572, subpart M, and tested as 
specified in $8.16 through S8.28, 
comply with the requirements specified 
in S7 when crashed into a fixed, rigid 
pole of 254 mm in diameter, at any 
velocity up to and including 29 
kilometers per hour (18 mph). 

S7_ Performance Criterion. The 
HIC(d) shall not exceed 1000 when 
calculated in accordance with the 
following formula: 


2.5 


1 
HIC fadt| (t, -t)) 


(ty -t)) 


Where the term a is the resultant head 
acceleration expressed as a multiple of 
g (the acceleration of gravity), and t1 
and t2 are any two points in time during 
the impact which are separated by not 
more than a 36 millisecond time 
interval. 

(a) For the free motion headform; 
HIC(d)=0.75446 (free motion headform 
HIC)+166.4. 


(b) For the part 572, subpart M, 
anthropomorphic test dummy; 
HIC(d)=HIC. 

$8 Target location and test 
conditions. 


$8.13 Impact configuration. 
* * 


* * * 


$8.13.3 At the time of initial contact 
between the headform and the vehicle 
interior surface, some portion of the 
forehead impact zone of the headform 
must contact some portion of the target 
circle. 

$8.16 Test weight—vehicle to pole 
test. Each vehicle shall be loaded to its 
unloaded vehicle weight, plus 136 
kilograms (300 pounds) or its rated 
cargo and luggage capacity (whichever 
is less), secured in the luggage or load- 
carrying area, plus the weight of the 
necessary anthropomorphic test 
dummy. Any added test equipment 
shall be located away from impact areas 
in secure places in the vehicle. 

$8.17 Vehicle test aititude—vehicle 
to pole test. Determine the distance 
between a level surface and a standard 
reference point on the test vehicle’s 
body, directly above each wheel 
opening, when the vehicle is in its “as 
delivered” condition. The “‘as 
delivered” condition is the vehicle as 
received at the test site, filled to 100 
percent of all fluid capacities and with 
all tires inflated to the manufacturer’s 
specifications listed on the vehicle’s tire 
placard. Determine the distance 
between the same level surface and the 
same standard reference points in the 
vehicle’s “fully loaded condition.” The 
“fully loaded condition” is the test 
vehicle loaded in accordance with 
$8.16. The load placed in the cargo area 
shall be centered over the longitudinal 
centerline of the vehicle. The pretest 
vehicle attitude shall be the same as 
either the “as delivered” or “fully 
loaded” attitude or is between the “‘as 
delivered” attitude and the “‘fully 
loaded” attitude. If the test 
configuration requires that the vehicle 
be elevated off the ground, the pretest 
vehicle attitude must be maintained. 

$8.18 Adjustable seats—vehicle to 
pole test. Initially, adjustable seats shall 
be adjusted as specified in $6.3 of © 
Standard 214 (49 CFR 571.214). 

$8.19 Adjustable seat back 
piacement—vehicle to pole test. 
Initially, position adjustable seat backs 
in the manner specified in S6.4 of 
Standard 214 (49 CFR 571.214). 

$8.20 Adjustable steering wheels— 
vehicle to pole test. Adjustable steering 
controls shall be adjusted so that the 
steering wheel hub is at the geometric’ 


center of the locus it describes when it 
is moved through its full range of 
driving positions. 

$8.21 Windows and sunroof— 
vehicle to pole test. Movable windows 
and vents shall be placed in the fully 
open position. Any sunroof shall be 
placed in the fully closed position. 

$8.22 Convertible tops—vehicle to 
pole test. The top, if any, of convertibles 
and open-body type vehicles shall be in 
the closed passenger compartment 
configuration. 

$8.23 Doors—vehicle to pole test. 
Doors, including any rear hatchback or 
tailgate, shall be fully closed and 
latched but not locked. 

$8.24 Impact reference line—vehicle 
to pole test. On the striking side of the 
vehicle, place an impact reference line 
at the intersection of the vehicle exterior 
and a transverse vertical plane passing 
through the center of gravity of the head 
of the dummy seated in accordance with 
$8.28, in the front outboard designated 
seating position. 

$8.25 Rigid Pole—vehicle to pole 
test. The rigid pole is a vertical metal 
structure beginning no more than 102 
millimeters (4 inches) above the lowest 
point of the tires on the striking side of 
the test vehicle when the vehicle is 
loaded as specified in S8.16 and 
extending above the highest point of the 
roof of the test vehicle. The pole is 254 
mm +3 mm (10 inches) in diameter and 
set off from any mounting surface, such 
as a barrier or other structure, so that the 
test vehicle will not contact such a 
mount or support at any time within 
100 milliseconds of the initiation of 
vehicle to pole contact. 

$8.26 Impact configuration—vehicle 
to pole test. The rigid pole shall be 
stationary. The test vehicle shall be 
propelled sideways so that its line of 
forward motion forms an angle of 90 
degrees (+3 degrees) with the vehicle’s 
longitudinal center line. The impact 
reference line shall be aligned with the 
center line of the rigid pole so that, 
when the vehicle-to-pole contact occurs, 
the center line of the pole contacts the 
vehicle area bounded by two transverse 
vertical planes 38 mm (1.5 inches) 
forward and aft of the impact reference © 
line. 

$8.27 Anthropomorphic test 
dummy—vehicle to pole test. 

S8.27.1 The anthropomorphic test 
dummy used for evaluation of a 
vehicle’s head impact protection shall 
conform to the requirements of subpart 
M of part 572 of this chapter (49 CFR 
part 572, subpart M). In a test in which 
the test vehicle is striking its left side, 
the dummy is to be configured and 
instrumented to strike on its left side, in 
accordance with subpart M of part 572. 
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In a test in which the test vehicle is 
striking its right side, the dummy is to 
be configured and instrumented to 
strike its right side, in accordance with 
subpart M 572. 

$8.27.2 e part 572, subpart M, test 
dummy specified is clothed in form 
fitting cotton stretch garments with 
short sleeves and midcalf length pants. 
Each foot of the test dummy is equipped 
with a size 11EEE shoe, which meets the 
configuration size, sole, and heel 
thickness specifications of MIL—S-— 
13192 (1976) and weighs 0.57 +0.09 
kilograms (1.25 +0.2 pounds). 

$8.27.3 Limb joints shall be set at 
between 1 and 2 g’s. Leg joints are 
adjusted with the torso in the supine 
position. 

S8.27.4 The stabilized temperature 
of the test dummy at the time of the side 
impact test shall be at any temperature 
between 20.6 degrees C. and 22.2 
degrees C., and at any relative humidity 
between 10 percent and 70 percent. 

$8.27.5 e acceleration data from 
the accelerometers installed inside the 
skull cavity of the test dummy are 
processed according to the practices set 
forth in SAE Recommended Practice 
J211, March 1995, “Instrumentation for 
Impact Tests,”’ Class 1000. 

8.28 Positioning procedure for the 
Part 572 Subpart M Test Dummy— 
vehicle to pole test. The part 572, 
subpart M, test dummy shall be initially 
positioned in the front outboard seating 
position on the struck side of the 
vehicle in accordance with the 
provisions of S7 of Standard 214, 49 
CFR 571.214, and the vehicle seat shall 
be positioned as specified in S6.3 and 
S6.4 of that standard. The position of 
the dummy shall then be measured as 
follows. Locate the horizontal plane 
passing through the dummy head center 
of gravity. Identify the rearmost point on 
the dummy head in that plane. 
Construct a line in the plane that 
contains the rearward point of the front 
door daylight opening and is 
perpendicular to the longitudinal 
vehicle centerline. Measure the 
longitudinal distance between the 
rearmost point on the dummy head and 
this line. If this distance is less than 50 
mm (2 inches) or the point is not 
forward of the line, then the seat and/ 
or dummy positions shall be adjusted as 
follows. First, the seat back angle is 
adjusted, a maximum of 5 degrees, until 
a 50 mm (2 inches) distance is achieved. 
If this is not sufficient to produce the 50 
mm (2 inches) distance, the seat is 
moved forward until the 50 mm (2 
inches) distance is achieved or until the 
knees of the dummy contact the 
dashboard or knee bolster, whichever 
comes first. If the required distance 


cannot be achieved through movement 
of the seat, the seat back angle shall be 
adjusted even further forward until the 
50mm (2 inches) distance is obtained or 
until the seat back is in its full upright 
locking position. 
* * * * * 

Issued on July 29, 1998. 
Ricardo Martinez, 
Administrator. 
[FR Doc. 98-20700 Filed 7-30-98; 3:39 pm] 
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ACTION: Final rule. 


SUMMARY: This notice establishes 
specifications and qualification 
requirements for a newly developed 
anthropomorphic test dummy. The 
dummy will be used in compliance 
testing under amendments made to 
Standard 201 “Occupant Protection in 
Interior Impact” in a separate final rule 
being published today. The upper 
interior impact protection requirements 
of Standard 201 are being amended to 
facilitate the introduction of 
dynamically deployed interior head 
protection systems. Vehicles equipped 
with those dynamic systems will be 
permitted to comply with alternative 
reduced requirements. As a condition of 
being permitted to do so, however, the 
vehicle must also meet a new dynamic 
crash test that assesses the protection 
offered by the dynamic systems. The 
new dummy is used in conducting that 
test. 

DATES: The amendments are effective 
September 1, 1998. 

The incorporation by reference of the 
material listed in this document is 
approved by the Director of the Federal 
Register as of September 1, 1998. 

Petitions: Petitions for reconsideration 
must be received by September 18, 
1998. 

ADDRESSES: Petitions for reconsideration 
should refer to the docket number of 
this rule and be submitted to: 
Administrator, National Highway 
Traffic Safety Administration, 400 
Seventh Street, SW, Washington, DC 
20590. 


FOR FURTHER INFORMATION CONTACT: The 
following persons at the National 


' Highway Traffic Safety Administration, 


400 Seventh Street, SW, Washington, 
DC 20590: 


For non-legal issues: 
Stan Backaitis, Office of 
Crashworthiness Standards, NPS— 
11, telephone (202) 366-4912, 
facsimile (202) 366-4329, electronic 
mail “‘sbackaitis@nhtsa.dot.gov”’. 
For legal issues: 

* Otto Matheke, Office of the Chief 
Counsel, NCC-20, telephone (202) 
366-5253, facsimile (202) 366— 
3820, electronic mail 
“omatheke@nhtsa.dot.gov’”’. 


SUPPLEMENTARY INFORMATION: 
A. Background 


This final rule is issued in 
conjunction with a final rule amending 
Federal Motor Vehicle Safety Standard 
(FMVSS) No. 201, Head Impact 
Protection. The amendments to 
Standard 201 facilitate the introduction 
of dynamically deploying interior head 
protection systems by permitting 
vehicle manufacturers to comply with 
alternative performance requirements. 
To demonstrate compliance with those 
requirements, those amendments 
specify a dynamic crash test. Before the 
test, an anthropomorphic test dummy is 
placed in the outboard front seat on the 
struck side of the test vehicle. The 
vehicle is then propelled sideways at a 
speed of 29 km/h (18 mph) into a 254 
mm (10 inch) rigid pole. This final rule 
establishes the specifications and 
calibration requirements for that test 
dummy. 

The dummy specified in this notice is 
based on two existing dummies, the Part 
572, Subpart F anthropomorphic test 
device (Side Impact Dummy or SID) that 
is used in testing under FMVSS 214, 
Side Impact Protection, and the Part 
572, Subpart E anthropomorphic test 
device (Hybrid III or HIII) that is used 
in testing under FMVSS 208, Occupant 
Crash Protection. The new dummy 
combines the head and neck of the 
Hybrid III (HII) with the torso and 
extremities of the Side Impact Dummy 
(SID) through the use of a redesigned 
neck bracket. The agency has concluded 
that the resulting SID/HIII dummy is 
appropriate for use in the new test. 


B. Notice of Proposed Rulemaking 


. Ina Notice of Proposed Rulemaking 
{NPRM) published in the Federal 
Register on December 6, 1997 (62 FR 
64546), NHTSA outlined the 
specifications for the proposed side 
impact dummy. The NPRM contained, 
or incorporated references to, (1) a 
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drawing package containing all of the 
technical details of the new neck 
bracket used for mating the SID torso 
with the HIII head and neck assembly, 
(2) a parts list, and (3) a SID/HIII user 
manual containing instructions for 
inspection, assembly, disassembly, use, 
and adjustments of dummy 
components. These drawings and 
specifications were offered to ensure 
that the dummies would be uniform in 
construction. Performance calibration 
tests proposed in the NPRM served to 
assure that the SID/HIII responses 
would be within established 
biomechanical corridors and further 
assure the uniformity of dummy 
assembly, structural integrity, and 
adequacy of instrumentation. The 
agency tentatively concluded that these 
measures would ensure the repeatability 
of the dummy’s performance in 
dynamic testing. 

The proposal indicated that the 
dummy would be instrumented with an 
accelerometer array for measurement of 
accelerations in the head during 
impacts. The proposal also specified the 
manner and location of installation of 
sensors to reduce variability in their 
measurements that might otherwise 
result from differences in location and 
mounting. 

Drawings and specifications for the 
SID/HIII were made available for 
examination in the NHTSA Docket 
Section. Copies of those materials and 
the user manual were also available 
from Reprographic Technologies, 9000 
Virginia Manor Road, Beltsville, Md. 
20705, tel. (301) 210-5600. In addition, 
an engineering drawing for the new 
neck bracket and sample neck brackets 
were available on a short term loan basis 
from the NHTSA Vehicle Research and 
Test Center, East Liberty, Ohio, 43319, 
tel. (937) 666-4511. 

The dummy NPRM indicated that the 
free motion headform (FMH) test 
procedure is not suitable for use in 
Standard 201 testing the potential for 
pole impact-induced head injuries in 
side impacts, particularly in vehicles 
equipped with deploying head 
protection devices. Since the Hybrid III 
head and neck both have good 
biofidelity, NHTSA proposed that they 
be used with the existing SID dummy 
for this test. The Hybrid III head and 
neck, in the agency’s view, provided the 
best means for evaluating head injury in 
this test while the use of the SID torso 
afforded an opportunity to collect 
meaningful data relating to thoracic 
injuries. 

The agency proposed that the SID 
(Part 572; Subpart F) body and lower 
extremities would be combined with the 
Hybrid III (Part 572; Subpart E) head 


and neck assembly to form a new 
dummy test device called SID/HIII (Part 
572; Subpart M). The proposed SID/HIII, 
at 170 lbs, was approximately 1.2 lbs 
heavier than the SID, due to the 
incremental weight increase of the 
Hybrid III neck component and the new 
neck bracket. NHTSA tentatively 
concluded that the weight of the SID/ 
HIIi dummy would be within the limits 
of the existing SID and Hybrid II 
dummies. The NPRM also indicated that 
new neck bracket was designed so that 
the seating height of the SID and the 
SID/HII would be nearly identical. To 
accommodate the new neck bracket, the 
design of the existing upper and middle 
shoulder foam pads was revised from 
one piece to two piece right and left 
mirror image designs without altering 
either the padding’s peripheral shape 
and its thickness or its attachment to the 
torso. Relative to the SID, the head 
center of gravity (head CG) of the 
proposed SID/HIII was, however, 0.75 
inch higher and 0.25 inch more forward 
when the Hybrid III head/neck assembly 
is mounted to the SID torso using the 
new neck bracket. This change, in 
NHTSA’s view, more correctly reflected 
the head and neck orientation of a 
seated occupant. 


C. Comments in Response to the NPRM 


NHTSA received seven comments in 
response to the NPRM. Comments were 
submitted by four vehicle 
manufacturers, BMW, Volvo, 
Volkswagen, Toyota. Comments were 
also submitted by the American 
Automobile Manufacturers Association 
(AAMA), the Insurance Institute for 
Highway Safety (ITHS), and a 
manufacturer of test dummies, First 
Technology Safety Systems (FTSS). 

Of the six dummy users, three (BMW, 
ITHS and Volvo) recommended the 
adoption of the SID/HIII without any 
conditions, two supported its adoption 
but suggested its use for a limited time 
duration (AAMA and VW), and one 
(Toyota) opposed its use, favoring 
instead the use of the BioSID and 
EuroSID-1. FTSS, a manufacturer of 
dummies, provided comments relative 
to mechanical improvements to assure 
better performance. AAMA’s comments 
addressed the side impact pole test 
proposal of Standard 201 as well as the 
proposed SID/HIII dummy. AAMA 
argued that the proposed dummy 
should not be used for the side impact 
pole test as it has marginal biofidelity. 
AAMA considers the SID/HIII to have 
insufficient biofidelity and suggested 
that the current version of the BioSID 
test dummy be used for the side impact 
pole test. In the event that NHTSA 
decides to proceed with the use of the 


SID/HIII, the organization indicated that 
it would not oppose temporary use of 
the dummy until September 1, 2001, at 
which time the upgraded EuroSID-1 
would become available forthe ~* 
Standard 201 pole test. 

BMW indicated its support of the 
proposed Standard 201 pole test and the 
use of the SID/HIII in that test. While 
supportive of the use of the SID/HII, 
BMW also indicated that it believed that 
the BioSID head and neck would be 
more appropriate for calibration 
purposes. 

FTSS, a manufacturer of test 
dummies, supported the proposed use 
of the SID/HIII dummy, but noted that 


’ the NPRM justified the use of the HIII 


head and neck on the assumption that 
this head and neck are identical in 
performance to that of the BioSID. 
However, according to FTSS, the BioSID 
head and neck are the same design as 
the Hybrid-III, but employ different 
vinyl and rubber formulations for better 
repeatability and consistency of : 
calibration response. The company also 
observed that the BioSID head skin uses 
a softer vinyl formulation which allows 
more skin deformation and reduces the 
peak g level. The company urged 
NHTSA to specify the use of talcum 
powder in the interface between skin 
and skull in the HII head to bring the 
HIII head performance to equal that of 
the BioSID. FTSS expressed reservations 
about the SID/HIII neck, observing that 
very few HIII necks can pass the 
prescribed calibration corridors for the 
SID/HIII. FTSS therefore believes that 
the agency should modify the SID/HIII 
proposal by substituting the BioSID 
neck for the HIII neck. The company 
also advocated changes to the SID torso 
employed in the proposed SID/HIII, 
contending that two of the 12 specified 
shoulder foam retaining washers should 
be of a smaller diameter. 

IIHS submitted comments supporting 
the proposed rulemaking. The 
organization indicated its belief that the 
SID/HIII is adequate for assessing the 
performance and benefits of dynamic 
head protection devices in side-into- 
pole crash tests. In support of this 
position, IIHS submitted test data from 
side impact pole tests it performed 
using the BioSID and SID/HIII dummies. 
While supporting the use of the SID/ 
HIIl, IHS also indicated that NHTSA 
should consider the option of allowing 
the use of the SID/HIII or EuroSID—1 for 
the pole tests. IIHS also supported the 
use of the SID torso and the HIII head 
and neck without the new neck bracket 
incorporated in the proposed SID/HIUI. 
According to IIHS, the resulting height 
of the SID/HIII combination without the 
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new neck bracket is a more appropriate 
test device for the side impact pole test. 

Toyota did not support the use of the 
SID/HIII and urged the agency to use 
EuroSID-1 torso and the HIII head and 
neck rather than SID/HIII for full scale 
pole tests proposed to be incorporated 
into Standard 201. Toyota noted that the 
ISO draft test procedure for a side 
impact pole test (ISO/TC22/SC10/WG3) 
proposed using EuroSID-1 and the 
BioSID, over other existing dummies, 
because the SID is not so biofidelic as 
these test devices. The company also 
argued that the proposed use of the SID/ 
Hill is contrary to international 
harmonization as it is extremely 
unlikely that the SID/HIII would be 
adopted for the ISO side impact pole 
test. 

VW supported the use of the SID/HIII 
as an interim measure and urged 
NHTSA not to delay rulemaking while 
waiting for the optimum dummy. The 
company indicated that while it 
supported use of the proposed SID/HIII 
dummy, it also indicated that the 
agency should consider allowing the 
additional option of using the EuroSID-— 
1 until August 31, 2002. VW stated that 
the agency should continue to study the 
issue of which test dummy would be 
most effective for the side impact pole 
test and mandate the optimum test 
device by September 1, 2002. 

Volvo strongly supported the 
proposed adoption of the SID/HIII. In 
Volvo’s view, the SID/HIII is sufficiently 
biofidelic and is otherwise acceptable 
for evaluating the risk of injury to the 
head in the side impact pole test. The 
company indicated that it believed that 
the SID/HIII is the best currently 
available test dummy for the proposed 
Standard 201 side impact pole test. 
Volvo indicated that the HIII head and 
neck, in conjunction with the SID. torso, 
are well suited for neck injury 
assessment in the presence of advanced 
restraint systems. 


I. Final Rule 


NHTSA has decided to adopt the 
design and specifications for the SID/ 
HIII as proposed in the NPRM without 
any changes. The agency has concluded 
that the SID/HIII is the best test device 
currently available for the side impact 
pole test. Comments submitted in 
response to the NPRM indicate that all 
of responding vehicle manufacturers, 
except for Toyota and AAMA, believe 
the SID/HIII dummy is sufficient and 
adequate for the proposed Standard 201 
side impact pole test. ITHS, having 
performed the side impact pole test, 
noted that the ribcage-shoulder 
structure of the SID/HIII collapses upon 
impact by the intruding structures. As a 


result, the head translates laterally by 
the amount of the ribcage collapse and 
impacts the intruding structure. In a 
similar test using the BioSID dummy, 
IIHS observed that the BioSID head did 
not.contact any vehicle or pole surfaces. 
In that test, the dummy’s left arm and 
the rib-shoulder structure limited the 
torso collapse and translation of the 
head towards intruding structures. The 
agency believes that the IIHS tests 
indicate that the SID/HIII is a more 
appropriate test device for the side 
impact pole tests than the BioSID. The 
agency also notes that BMW and Volvo 
also fully supported use of the proposed 
SID/HIII, while VW and AAMA 
indicated support for using the SID/HII 
on an interim basis until final selection 
of an appropriate dummy is made. 
Toyota’s arguments that the EuroSID-1 
is a more adequate dummy do not, in 
NHTSA’s view, adequately consider the 
excessive stiffness of the EuroSID 
shoulder and the impact that this has on 
representative testing in the side impact 
pole test. 


A. Alternative Test Dummies 


A number of commenters indicated 
that dummies other than the proposed 
SID/HIII should be used for the 
Standard 201 side impact pole test, 
either in conjunction with, or as an 
alternative to, the SID/HIII. AAMA 
contended that the SID/HIII was not so 
biofidelic as other available dummies 
and suggested that the BioSID or the 
EuroSID—1, when the latter is available, 
be specified in its place. Toyota 
recommended replacement of the SID/ 
HIII by the EuroSID-1. VW suggested 
that use of either the EuroSID—1 or SID/ 
HIII, be allowed as a test option. ITHS 
urged the agency to study use of the 
EuroSID-1 for the pole tests. BMW and 
FTSS suggested specifying the SID/HIII 
with the Hybrid-III based BioSID head. 
and neck. They stated that BioSID 
components are more appropriate for 
calibration purposes because they have 
better response consistency and are 
better centered within the calibration 
corridor in the lateral direction. FTSS 


observed that the BioSID head and neck . 


are of the same design as the HIII, but 
their vinyl and rubber formulations are 
different. FTSS suggested that the head 
response of the standard HIII design can 
be made to approximate that of the 
BioSID through application of talcum 
powder in the interface between the 
vinyl skin and skull. FTSS also noted 
that very few HIII necks can pass the 
prescribed calibration corridors. 
Accordingly, FTSS urged NHTSA to 
specify the BioSID neck and use smaller 
diameter washers for shoulder foam 
retention. 


NHTSA concludes that the SID/HIII is 
the appropriate test device for the side 
impact pole test. The agency recognizes 
that the current ISO rating scheme ranks 
the BioSID as having the highest 
biofidelity of all five existing side 
impact dummies. (new ratings from the 
ISO working group are: BioSID=5.9, 
EuroSID-1 = 4.2, SID/HIII = 3.8, 
EuroSID = 3.2, and SID = 2.3). However, 
in comparative IIHS pole impact tests of 
a BMW using the BioSID and SID/HIII 
dummies, the BioSID was not capable of 
assessing the severity of impact with the 
intruding pole because the BioSID 
shoulder structure, when contacted by 
the intruding vehicle side structure, 
failed to collapse and thus kept the head 
away from contact impact with the 
intruding pole. In contrast, the SID/HIII 
dummy, because of its collapsing 
shoulder structure, allows the head to 
move toward and impact the intruding 
pole as a human head would. This more 
human-like response is obviously very 
important for the assessment of dynamic 
head protection systems. The 
shortcomings of the BioSID shoulder, in 
NHTSA’s view, imply that the ISO 
biofidelity rating scheme may not be 
applicable to dummies used in side 
impact pole tests. For this particular 
application, the IIHS test results 
demonstrate that the SID/HIII dummy 
may have been underrated by the ISO 
working group. 

NHTSA has similar reservations 
regarding use of the EuroSID~1. The 
agency has used the EuroSID—1 in a 
limited number of lateral barrier 
impacts. Similar tests were also 
performed by AAMA. These tests 
indicate that the EuroSID-1 thorax 
deflection response may not be 
representative of human subjects. 
Observations of the EuroSID—1 in crash 
testing show that movement of the torso 
may be controlled and limited by either 
a mechanical lock-up within the ribcage 
structure or by characteristics of the 
shoulder structure, whose initiation to 
motion and degree of rotation appears to 
be highly dependent on the direction of 
initial impact. NHTSA believes that the 


unpredictable motion of the EuroSID-1 


shoulder, as well as the uncertainties 
created by the mechanical lock-up of the 
torso, would be difficult to control. 
These phenomena would, in the 
agency’s view, have a serious impact on 
the lateral movement of the head and 
neck in a side impact pole test. The 
agency observes that in another context, 
AAMA recommended that the EuroSID- 
1 be accepted for side impact tests only 
after it was modified and upon 
verification of the dummy’s proper 
performance in full scale tests. The 
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foregoing indicates that EuroSID—1 has 
not yet been accepted as a valid test 
dummy. While minor modifications of 
the EuroSID-1 are expected to be 
completed by the end of 1998, other 
changes are being undertaken over a 
longer term. NHTSA has no present 
assurance that the modifications, when 
completed, will make the dummy any 
more suitable than it is today. In view 
of this, the agency can not seriously 
consider the EuroSID-1 dummy until 
data from complete evaluation of the 
dummy, including 90 degree pole tests, 
become available for analysis. 

BMW and FTSS suggest specifying 
the use of the BioSID head and neck on 
SID/HIII because it is extremely difficult 
to find standard Hybrid III heads and 
necks that meet the BioSID calibration 
criteria. According to these commenters, 
the BioSID neck, which uses different 
components, is more likely to meet the 
requirements of the SAE Task Group 
specified calibration corridor. 
According to FTSS, the design of the 
BioSID head and neck are the same as 
the HIII, except that the BioSID vinyl 
and rubber formulations have been 
modified to meet the requirements of 
the BioSID calibration corridors. FTSS 
also suggests that the head response of 
the standard HIII design can be made to 
approximate that of the BioSID through 
application of talcum powder in the 
interface between the vinyl skin and 
skull as used for EuroSID-1. 
Accordingly, FTSS urged NHTSA to 
specify the BioSID neck and to amend 
the specifications for the HIII head so 
that talcum powder can be used 
between the skin and the skull. 

The agency notes that not all HII 
neck/head combinations will meet the 
specifications of the calibration 
corridor. However, agency experience 
shows that it is not unduly burdensome 
to find, through testing, HIII heads and 
necks that meet the calibration corridor 
specifications. NHTSA has concluded 
that the selected combination of the HIII 
head and neck is an appropriate test 
device for the side impact pole test. The 
agency does not have test experience 
with the suggested combination of SID/ 
BioSID components, and it cannot say 
with assurance that SID/HIII and the 
SID with BioSID head and neck 
advocated by BMW and FTSS would . 
perform identically. NHTSA has 
concluded that since the SID/HIII 
functions well with the specified HII 
components, there is no present need to 
pursue the BioSID head and neck option 
advocated by BMW and FTSS. 

_ The FTSS recommendation to use 
talcum powder as a lubricant between 
the head skin and the skull has not been 
evaluated by agency testing. However, 


the agency has not encountered serious 
problems finding standard Hybrid-III 
heads that meet the specified calibration 
requirements without talcum powder 
lubrication. Considering the fact that 
little is known about the consistency of 
the head response with talcum powder 
lubricated interfaces, and that currently 
available heads can meet the 
requirements without the FTSS 
suggested lubrication, talcum powder 
lubrication of the skull will not be 
specified. 

NHTSA is not taking any action 
regarding the FTSS recommendation 
that specifications for two of the twelve . 
shoulder foam retaining washers be 
changed to a smaller diameter. The 
agency notes that the design already 
specifies shoulder washers with the 
diameter desired by FTSS. Therefore, 
there is no need for any change in 
specification. 


Based upon recognition by the 
majority of the responding parties that 
the SID/HIII test device is acceptable 
and currently available for the side 
impact pole test, NHTSA has concluded 
that the dummy be specified in the final 
rule as originally proposed in the 
NPRM. The agency is not accepting the 
AAMA’s and VW’s suggestion to specify 
the EuroSID-1 as an optional test device 
for use in the pole side impact test. As 
NHTSA has determined that there is an 
urgent need to issue a final rule, it must 
now specify a dummy that is suitable 
for evaluating dynamically deployed 
interior head protection systems in the 
side impact pole test—the SID/HIII. 


B. Effective Date 


IIHS, VW, and Volvo urged NHTSA to 
implement the proposed rule as soon as 
possible. BMW specifically asked that 
the agency issue the final rule by March 
1998. AAMA, while not commenting on 
the effective date of the proposal, 
indicated that it would not oppose 
temporary use of the SID/HIII until the 
upgraded EuroSID-1 became available. 


IIHS, VW, and Volvo urge that the 
final rule become effective immediately 
or as soon as possible. NHTSA has 
determined that the SID/HIII dummy 
should be incorporated into Part 572 
within thirty days of the date of 
publication of this final rule to allow 
compliance testing pursuant to the 
dynamically deployed interior head 
protection system requirements of 
Standard 201, which have effective date 
of September 1, 1998. 


II. Rulemaking Analyses and Notices 


A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 


This notice was not reviewed 
pursuant to E.O. 12866, “‘Regulatory 
Planning and Review.”” NHTSA has 
considered the impacts of this final rule 
and determined that it is not significant 
within the meaning of the Department 
of Transportation’s regulatory policies 
and procedures. 

The final rule does not require any 
vehicle design changes, but only 
specifies the construction of a new neck 
bracket to join existing components to 
create the test dummies used to evaluate 
a vehicle’s compliance with Standard 
201 under one of two test options. The 
agency believes that the cost of the new 
neck bracket is approximately $200 to 
$300. The neck bracket is the only new 
hardware that would be needed for 
those manufacturers and other parties 
already employing the SID and HIII 
dummies for compliance testing to 
standards other than Standard 201. 
Costs associated with the use of the 
proposed SID/HIII in the optional side 
impact test proposed in the August 26, 
1997 NPRM are estimated to be $1,750 
for calibration tests for the head, neck, 
lumbar spine, thorax and pelvis. 
Therefore, the impacts of the final rule 
is so minimal that a full regulatory 
evaluation is not required. 

The agency has prepared a Final 
Regulatory Evaluation describing the 
economic and other effects of the 
companion final rule amending 
Standard 201 and specifying the use of 
this proposed test dummy. Summary 
discussions of many of those effects are 
provided above. For persons wishing to 
examine the full analysis, a copy is 
being placed in the docket. 


B. Regulatory Flexibility Act 


The Regulatory Flexibility Act of 1980 
(Public Law 96-354) requires each 
agency to evaluate the potential effects 
of a proposed rule on small businesses. 
I hereby certify that this final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. This rule establishes 
specifications for a new dummy test 
device which will be used by 
manufacturers in the event that they 
install dynamically deployed head 
impact protection systems and employ a 
new optional test procedure for such 
systems under Standard 201. The costs 
associated with the assembly and testing 
of the dummy itself are minimal. 
Furthermore, this rule primarily affects 
passenger car and light truck 
manufacturers which are not small 
entities under 5 U.S.C. 605(b). The 
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Small Business Administration’s 
regulations at 13 CFR Part 121 define a 
small business, in part, as a business 
entity “which operates primarily within 
the United States.” (13 CFR 121.105(a)). 
The agency estimates that there are at 
most five small manufacturers of 
passenger cars in the U.S. and no small 
manufacturers of light trucks, producing 
a combined total of at most 500 cars 
each year. 


The primary effect of the final rule 
will be on single stage manufacturers of 
passenger cars and LTVs. If incomplete 
vehicle manufacturers build LTV’s with 
dynamically deployed interior head 
protection systems in the future, final 
stage manufacturers, which are 
generally small businesses, may have to 
certify compliance in some 
circumstances. If these small businesses 
need to employ the optional test 
procedure contained in Standard 201 
which uses the SID/HIII dummy, they 
would incur additional costs if they 
conduct the testing themselves. 
However, it is unlikely that these 
manufacturers would conduct such 
testing themselves and may otherwise 
avail themselves of opportunities to 
avoid incurring excessive costs. 
Manufacturer associations could 
sponsor generic tests using the dummy 
to reduce certification costs and final 
stage manufacturers could avoid costs 
by relying on the certification provided 
by the manufacturer of the incomplete 
vehicle. 


Other entities which qualify as small 
businesses, small organizations and 
governmental units will be affected by 
this rule to the extent that they purchase 
passenger cars and LTVs. They will not 
be significantly affected since the 
potential cost increases associated with 
this action should only slightly affect 
the purchase price of new motor 
vehicles. 


For these reasons, NHTSA believes 
that this final rule does not have a 
significant impact on any small 
business. 


C. Paperwork Reduction Act 


In accordance with the Paperwork 
Reduction Act of 1980 (P.L. 96-511), 
there are no requirements for 
information collection associated with 
this proposed rule. 


D. National Environmental Policy Act 


NHTSA has also analyzed this final 
rule under the National Environmental 
Policy Act and determined that it does 
not have a significant impact on the 
human environment. 


E. Executive Order 12612 (Federalism) 
and Unfunded Mandates Act 


NHTSA has analyzed this final rule in 
accordance with the principles and 
criteria contained in E.O. 12612, and 
has determined that this final rule does 
not have significant federalism 
implications to warrant the preparation 
of a Federalism Assessment. : 


In issuing this final rule for 
specifications to create a new test 
dummy by joining components of two 
existing dummies with a new neck 
bracket, the agency notes, for the 
purposes of the Unfunded Mandates 
Act, that it is pursuing the least cost 
alternative. Also, as noted above, this 
test device will be used only if a 
manufacturer chooses one of two 
options to test for compliance with 
Standard 201. As the selection of that 
option is not required by this rule or by 
the companion rule amending Standard 
201, and as this rule does not require 
use of this new test dummy, this rule 
does not impose new costs. While 
manufacturers choosing to test for 
compliance under the optional tests 
requiring use of the test dummy will 
incur additional costs, the costs 
associate with the new dummy will be 
negligible. 


F. Civil Justice Reform 


This final rule does not have any 
retroactive effect. 


List of Subjects in 49 CFR Part 572 


Motor vehicle safety, Incorporation by 
reference. 


In consideration of the foregoing, 49 
CFR Part 572 is amended as follows: 


PART 572—[AMENDED] 


1. The authority citation for Part 572 
of Title 49 continues to read as follows: 


Authority: 49 U.S.C. 322, 30111, 30115, 
30117, and 30166; delegation of authority at 
49 CFR 1.50. 


2. A new Subpart M, consisting of 
sections 572.110 through 572.116 is 
added to read as follows: 


Subpart M—Side Impact Hybrid Dumm 

50th Percentile Male. ‘ 

Sec. 

572.110 Materials incorporated by 
reference. 

572.111 General description. 

572.112 Head assembly. 

572.113 Neck assembly. 

572.114 Thorax. 

572.115 Lumbar spine and pelvis. 

572.116 Instrumentation and test 
conditions. 


Subpart M—Side Impact Hybrid 
Dummy 50th Percentile Male 


§ 572.110 Materials incorporated by 
reference. 

(a) The following materials are hereby 
incorporated by reference in Subpart M: 

(1) The Anthropomorphic Test 
Dummy Parts List, SID/Hybrid III part 
572, subpart M, dated May 10, 1997. 

(2) The SID/Hybrid III Part 572 
Subpart M User’s Manual, dated May 
1997. 

(3) Drawing number 96—SIDH3-001, 
titled, “‘Head-Neck Bracket,” dated 
August 30, 1996. 

(4) Drawing number 96—-SIDH3-006, 
titled, “Upper and Middle Shoulder 
Foam,” dated May 10, 1997. 

(5) Drawing number SA—-SIDH3- 
M001, titled, “Complete Assembly 
SIDH3,” dated April 19, 1997. 

(6) Drawing number 78051-61X, 
Revision C, titled “Head Assembly— 
complete,” dated March 28, 1997. 

(7) Drawing number 78051-90, 
Revision A, titled “Neck Assembly— 
complete,” dated May 20, 1978. 

(8) Dummy pies drawing number 
SA-SID-M030, Revision A, titled 
“Thorax Assembly—complete,”’ dated 
May 18, 1994. 

(9) Dummy assembly drawing SA— 
SID-M050, revision A, titled ‘“‘Lumbar 
Spine Assembly,” dated May 18, 1994. 

(10) Dummy assembly drawing SA— 
150 MO60, revision A, titled “Pelvis and 
Abdomen Assembly,” dated May 18, 
1994. 

(11) Dummy assembly drawing SA- 
SID-053, revision A, titled ‘“‘Lumbar 
Spine Assembly,” dated May 18, 1994. 

(12) Dummy assembly drawing SA— 
SID—M080, titled ‘Leg Assembly, 
Right,”’ dated August 13, 1987. 

(13) Dummy assembly drawing SA- 
SID-M081, titled ‘Leg Assembly, Left,”’ 
dated August 13, 1987. 

(14) Drawing number 78051-383X, 
Revision P, titled “‘Neck Transducer 
Structural Replacement,” dated 
November 1, 1995. 

(15) The Society of Automotive 
Engineers (SAE) J1733 Information 
Report, titled “Sign Convention for 
Vehicle Crash Testing,” dated December 


- 1994. 


(16) SAE Recommended Practice J211, 
“Instrumentation for Impact Tests,” 
Parts 1 and 2, dated March 1995. 

(b) The incorporated materials are 
available as follows: 

(1) The Director of the Federal 
Register approved those materials 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Copies of the materials may be 
inspected at NHTSA’s Docket Section, 
400 Seventh Street S.W., room 5109, 
Washington, DC, or at the Office of the 
Federal Register, 800 North Capitol 
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- temperature between 18.9 and 25.6 
degrees C. (66 to 78 degrees F.) and at 
a relative humidity between 10 percent 
and 70 percent for a period of at least 
four (4) hours prior to its application in 
a test. 


Street, N.W., Suite 700, Washington, 
DC. 

(2) The parts lists, user’s manual and 
drawings referred to in paragraphs (a)(1) 
through (a)(14) of this section are 
available from Reprographic 
Technologies, 9000 Virginia Manor 


150 M050 and drawings subtended by 
SA-SID M050 rev. A. 

(5) The abdomen and pelvis consist of 
the assembly and conform to the 
drawings subtended by SA 150 M060, 
the drawings subtended by SA 150 
M060 rev. A and the drawings 


Road, Beltsville, MD 20705 (301) 419— 
5070. 

(3) The SAE materials referred to in 
paragraphs (a)(15) and (a)(16) of this 
section are available from the Society of 
Automotive Engineers, Inc., 400 
Commonwealth Drive, Warrendale, PA 
15096. 


§ 572.111 General description. 


(a) The dummy consists of component 
parts and component assemblies 
defined in drawing SA-SIDH3—M001, 
dated April 19, 1997, which are 
described in approximately 200 
drawings and specifications that are set 
forth in §§ 572.32, 572.33 and 
572.41(a)(3),(4),(5) and (6) of this part, 
and in the drawing of the Adaptor 
Bracket 96—SIDH3-001. 

(1) The head assembly consists of the 
assembly specified in subpart E 
(§ 572.32) and conforms to each of the 
drawings subtended under drawing 
78051-61X rev. C. 

(2) The neck assembly consists of the 
assembly specified in subpart E 
(§ 572.33) and conforms to each of the 
drawings subtended under drawing 
78051—90 rev. A. 

(3) The thorax assembly consists of 
the assembly shown as number SID 053 
and conforms to each applicable 
drawing subtended by number SA—SID 
MO30 rev. A. 

(4) The lumbar spine consists of the 
assembly specified in subpart B 
(§ 572.9(a)) and conforms to drawing SA 


b 
0 


subtended by SA—SID-087 sheet 1 rev. 
H, and SA-SID-87 sheet 2 rev. H. 

(6) The lower limbs consist of the 
assemblies specified in Subpart B 
(§ 572.10) shown as SA 150 M080 and 
SA 150 M081 in Figure 1 and SA-SID- 
M080 and SA-SID-M081 and conform 
to the drawings subtended by those 
numbers. 

(7) The neck mounting adaptor 


01. 
(8) Upper and middle shoulder foams 
conform to drawing 96—SIDH3-006. 

(b) The structural properties of the 
dummy are such that the dummy 
conforms to the specifications of this 
subpart in every respect before being 
used in vehicle tests specified in 
Standard 201. 

(c) Disassembly, inspection and 
assembly procedures, external 
dimensions, weight and drawing list are 
set forth in the SIDH3 User’s Manual, 
dated May 1997. 

(d) Sign convention for signal outputs 
is given in the reference document SAE 
J1733 of 1994-12, “Sign Convention for 
Vehicle Crash Testing.” 


§ 572.112 Head assembly. ~ 

The head assembly consists of the 
head (drawing 78051-61X, rev. C) with 
the neck transducer structural 
replacement (drawing 78051-383X, rev. 
P) and three (3) accelerometers that are 
mounted in conformance to § 572.36 (c). 

(a) Test procedure. (1) Soak the head 
assembly in a test environment at any 


racket conforms to drawing 96—SIDH3-— 


(2) Clean the impact surface of the 
head skin and impact plate surface, 
described in paragraph (a)(4) of this 
section, with 1,1,1 trichloroethane or 
equivalent prior to the test. 

(3) Suspend the head, as shown in 
Figure 51, so that the midsagittal plane 
makes an angle of 35 +1 degrees with 
the impact surface and its anterior- 
posterior axis is horizontal +1 degree. 

(4) Drop the head from a height of 200 
+0.25 mm (7.87 +0.01 inches), measured 
from the lowest point on the head, by 
a means that ensures a smooth, clean 
release into a rigidly supported flat 
horizontal steel plate, which is 51 +2 
mm (2.0 +0.01 in.) thick and 610 +10 
mm (24.0 +0.4 in) square. The plate 
shall have a dry surface and shall have 
a microfinish of 0.2 microns (8 
microinches) to 2.0 microns (80 
microinches). 

(5) Allow at least two (2) hours 
between successive tests on the same . 
head. 

(b) Performance criteria. (1) When the 
head assembly is dropped in accordance 
with § 572.112(a), the measured peak 
resultant acceleration shall be between 
120 and 150 G’s. 

(2) The resultant acceleration-time 
curve shall be unimodal to the extent 
that oscillations occurring after the main 
acceleration pulse shall not exceed 15 
percent (zero to peak) of the main pulse. 
The longitudinal acceleration vector 
shall not exceed 15 G’s. 
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Figure 51 
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§ 572.113 Neck assembly. 


The head/neck assembly consists of 
the parts 78051-61X, rev. C; -84; -90, 
rev. A; -94; —98; —104, revision F; —-303, 
rev. E;—305; —306; —-307, rev. X and has 
a six axis neck transducer (drawing C- 
1709, revision D) installed in 
conformance with § 572.36(d). 

(a) Test procedure. (1) Soak the head 
and neck assembly in a test 
environment at any temperature 
between 20.6 and 22.2 degrees C. (69 to 
72 degrees F.) and at any relative 
humidity between 10 percent and 70 
percent for a period of at least four (4) 
hours prior to its application in a test. 

(2) Torque the jamnut (78051-64) on 
the neck cable (78051-—301, rev. E) to 
1.35 +0.27 Nm (1.0 +0.2 ft-lb) before 
each test. 

(3) Using neck brackets 78051-303 
and —307, mount the head/neck 
assembly to the part 572 pendulum test 
fixture (see § 572.33, Figure 22,) so that 
the midsagittal plane of the head is 
vertical and perpendicular to the plane 
of motion of the pendulum’s 
longitudinal centerline (see § 572.33, 
Figure 20, except that the direction of 
the head/neck assembly is rotated 
around the superior-inferior axis by an 
angle of 90 degrees). Install suitable 


_ transducers or other devices necessary 


for measuring the “D”’ plane (horizontal 
surface at the base of the skull) rotation 
with respect to the pendulum’s 
longitudinal centerline. The rotation can 
be measured by placing a transducer at . 


the occipital condyles and another at 
the intersection of the centerline of the 
neck and the line extending from the 
base of the neck as shown in figure 52. 

(4) Release the pendulum and allow it 
to fall freely from a height to achieve an 
impact velocity of 6.89 to 7.13 m/s (22.6 
to 23.4 ft/sec) measured at the center of 
the pendulum accelerometer. 

(5) Allow the neck to flex without the 
head or neck contacting any object 
during the test. 

(6) Time zero is defined as the time 
of initial contact between the striker 
plate and the pendulum deceleration 
medium. 

(7) Allow a period of at least thirty 
(30) minutes between successive tests 
on the same neck assembly. 

(b) Performance criteria. (1) The 
pendulum deceleration pulse is to be 
characterized in terms of decrease in 
velocity as obtained by integrating the 
pendulum acceleration output. 


Time (ms) Nee 
10 1.96 to 2.55. 
20 4.12 to 5.10. 
30 5.73 to 7.01. 
40 to 70 6.27 to 7.64. 


(2) The maximum rotation of the 
midsagittal plane of the head shall be 64 
to 78 degrees with respect to the 
pendulum’s longitudinal centerline. The 
decaying head rotation vs. time curve 
shall cross the zero angle between 50 to 
70 ms after reaching its peak value. 


(3) The moment about the x-axis 
which coincides with the midsagittal 
plane of the head at the level of the 
occipital condyles shall have a 
maximum value between 88 and 108 
Nm. The decaying moment vs. time 
curve shall first cross zero moment 
between 40 and 60 ms after reaching its 
peak value. The following formula is to 
be used to calculate the moment about 
the occipital condyles when using the 
six-axis neck transducer: 


M = Mx + 0.01778 Fy 


Where Mx and Fy are the moment and 
force measured by the transducer and 
expressed in terms of Nm and N, 
respectively. 


(4) The maximum rotation of the head 
with respect to the pendulum’s 
longitudinal centerline shall occur 
between 0 and 20 ms after peak 
moment. 


§572.114 Thorax. 


The specifications and test procedure 
for the thorax for the SID/HIII dummy 
are identical to those applicable to the 
SID dummy as set forth in § 572.42 
except that the reference to the SID 
device found in § 572.42(a), (SA—SID- 
MO001A revision A, dated May 18, 1994) 
does not apply and the reference to the 
SID/HIII (SA—SIDH3—M001, dated April 
19, 1997) is applied in its place. 
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Figure 52 
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§ 572.115 Lumbar spine and pelvis. 


The specifications and test procedure 
for the lumbar spine and pelvis are 
identical to those for the SID dummy as 
set forth in § 572.42 except that the 
reference to the SID device found in 
§ 572.42(a), (SA—SID-M001A revision 
A, dated May 18, 1994) does not apply 
and the reference to the SID/HIII (SA- 
SIDH3—M001, dated April 19, 1997) is 
applied in its place. 


§572.116 Instrumentation and test 
conditions. 


(a) The test probe for lateral thoracic 
and pelvis impact tests are the same as 
those specified in § 572.44(a). 


(b) Accelerometer mounting in the 
thorax is the same as specified in 
§ 572.44(b). 


(c) Accelerometer mounting in the 
pelvis is the same as specified in 
§ 572.44(c). 

(d) Head accelerometer mounting is 
the same as specified in § 572.36(c). 

(e) Neck transducer mounting is the 
same as specified in § 572.36(d). 

(f) Instrumentation and sensors used 
must conform to SAE Recommended - 
Practice J211, March 1995, 
“Instrumentation for Impact Tests.” 

(g) The mountings for the spine, rib 
and pelvis accelerometers shall have no 
resonance frequency within a range of 3 
times the frequency range of the 
applicable channel class. 

) Limb joints of the test dummy 
shall be set at the force between 1 to 2 
g’s, which just supports the limb’s 
weight when the limbs are extended 
horizontally forward. The force required 


to move a limb segment does not exceed 
2 g’s throughout the range of the limb 
motion. 

(i) Performance tests must be 
conducted at a temperature between 
20.6 and 22.2 degrees C. (69 to 72 
degrees F.) and at a relative humidity 
between 10 percent and 70 percent after 
exposure of the dummy to those 
conditions for a period of at least four 
(4) hours. 

(j) For the performance of tests 
specified in § 572.114 and § 572.115, the 
dummy is positioned the same as 
specified in § 572.44(h). 

Issued on July 29, 1998. 

Ricardo Martinez, 

Administrator. 

{FR Doc. 98-20701 Filed 7-30-98; 3:39 pm] 
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Proposed Rules 


Federal Register 
Vol. 63, No. 149 


Tuesday, August 4, 1998 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


OFFICE OF GOVERNMENT ETHICS 


5 CFR Part 2635 

RIN 3209-AA04 

Standards of Ethical Conduct for 
Employees of the Executive Branch 


AGENCY: Office of Government Ethics 
(OGE). 
ACTION: Proposed rule; amendments. 


SUMMARY: The Office of Government 
Ethics is proposing minor amendments 
to the regulation governing standards of 
ethical conduct for executive branch 
employees, to conform with interpretive 
advice and to improve clarity 
concerning gifts from outside sources. 
DATES: Comments are invited and must 
be received before October 5, 1998. 
ADDRESSES: Send comments to the 
Office of Government Ethics, Suite 500, 
1201 New York Avenue, NW., 
Washington, DC 20005-3917, Attention: 
G. Sid Smith. 

FOR FURTHER INFORMATION CONTACT: G. 
Sid Smith, Senior Associate General 
Counsel, Office of Government Ethics; 
telephone: 202-208-8000; TDD: 202— 
208-8025; FAX: 202-208-8037; Internet 
E-mail address: usoge@oge.gov (for E- 
mail messages, the subject line should 
include the following sentence— 
Rulemaking to amend standards of 
ethical conduct sections on gifts). 
SUPPLEMENTARY INFORMATION: 


I. Background 


Some six years ago, the Office of 
Government Ethics (OGE) issued a final 
rule establishing the standards of ethical 
conduct, under authority of section 
201(a) of Executive Order 12674 (57 FR 
35006-35067, August 7, 1992). These 
standards and the examples therein, as 
amended and codified at 5 CFR part 
2635, are the primary source of 
guidance for ethics officials and 
employees throughout the executive 
branch in applying the fourteen 
fundamental principles of ethical 
conduct contained in the Executive 
order. By final rule published at 62 FR 


48746-48748 (September 17, 1997), 
OGE amended the standards of ethical 
conduct regulation, which removed 
superseded references to the former 
honorarium bar, reflected statutory 
changes on procurement integrity, 
added references to a new regulation on 
conflicts of interest (5 CFR part 2640), 
and made other minor corrections and 
updates. 


Based on feedback from the ethics 
community, OGE believes that the 
standards of ethical conduct are 
generally fulfilling the intended goals of 
the Executive order in establishing 
useful, practical guidelines for the 
executive branch. Over the past six 
years, OGE has provided interpretive 
advice to ethics officials on the 
application of these standards, as 
specific fact patterns have arisen. As a 
result, OGE has determined that 
selected provisions in the standards 
should now be amended, in order to 
codify some of that advice and to clarify 
the intended meaning of the regulatory 
language. Minor amendments proposed 
herein will accomplish that with respect 
to certain provisions in subpart B (Gifts 
From Outside Sources). The Office of 
Government Ethics will separately 
propose minor amendments to other 
sections of the standards of ethical 
conduct, to further codify interpretive 
advice and to improve clarity. 


II. Analysis of Proposed Amendments 
Section 2635.203 


Sectiofis 2635.202 and 2635.203 of the 
standards of ethical conduct regulation 
(5 CFR part 2635), published as a final 
rule in 1992, implemented the general 
ban on soliciting or accepting gifts from 
prohibited sources described in 5 U.S.C. 
7353 and section 101(d) of Executive 
Order 12674. In addition, 

§ 2635.202(a)(2) included a general ban 
on soliciting or accepting gifts from 
outside sources if given because of the 
employee’s official position. As 
indicated in the preamble to the 
proposed standards of conduct 
regulation in 1991 (56 FR 33780), this 
latter provision was intended to codify 
OGE’s longstanding interpretation that 
employees must avoid actions that 
might result in or create the appearance 
of using public office for private gain, a 
principle that was reinvigorated in 1989 
by sections 101(g) and 101(n) of 
Executive Order 12674. 


Gifts given ‘‘because of the 
employee’s official position”’ are, as 
defined in § 2635.203(e), those which 
would not have been solicited, offered, 
or given had the employee not held his 
position as a Federal employee. This 
definition has been applied too broadly 
by some, in OGE’s view, to encompass 
gifts based on the mere happenstance 
that the recipient is a Government 
employee, rather than confining it to 
situations where gifts are motivated by 
Federal employment status, position, or 
the authority and duties related thereto. 

Therefore, in order to fully effectuate 
the intent of this prohibition, OGE 
proposes to amend the definition of gifts 
given because of the employee’s official 
position at § 2635.203(e), by clarifying 
that it applies only where the gift would 
not have been solicited, offered, or given 
had the employee not held the status, 
authority or duties associated with his 
Federal position. New Example 2 
further illustrates this intended 
meaning. 


Section 2635.204 


Section 2635.204 of the standards of 
ethical conduct regulation established 
certain exemptions from the gift 
prohibitions discussed above, as 
authorized by 5 U.S.C. 7353 and 
Executive Order 12674. The 
introductory text of that section 
currently notes that a gift accepted 
under one of the exceptions will not be 
deemed to violate the fourteen general 
principles of ethical behavior contained 
in § 2635.101(b) and Executive Order 
12674. Some ethics officials and 
employees have misunderstood the 
primary intent of this statement, which 
is that appearance concerns will not 
preclude use of the gift exceptions or 
require an employee to reject a gift 
which falls within one of the 
exceptions. 

The proposed revision to the 
introductory text of § 2635.204 
highlights the appearance standard as 
the primary principle among the 
fourteen that are deemed not to override 
acceptance of a gift under one of the 
exceptions. As indicated in the 1992 
preamble to the final standards of 
ethical conduct regulation at 57 FR 
35012, this primacy of the gift 
exceptions over appearance concerns 
helps promote consistency in 
application of the gift provisions. Also, 
as that preamble indicated, appearance 
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concerns are already built into the 
conditions required for use of the 
various gift exceptions, which should 
allay any concerns that the appearance 
standard might be ignored. Moreover, a 
cautionary statement in the introductory 
text of § 2635.204 remains, to alert 
employees that it may sometimes be 
prudent not to accept gifts even though 
permitted, and § 2635.202(c)(3) limits 
the over-frequent acceptance of gifts 
under the exceptions because of the 
appearance of using public office for 
private gain. 


Section 2635.204(a) 


The exception for gifts aggregating 
$20 or less per occasion has caused 
confusion for some ethics officials and 
employees as to whether all gifts at a 
particular event must be aggregated or 
only gifts from each source. A review of 
the preambles to the proposed and final 
standards of ethical conduct regulation 
has led to OGE’s interpretation that only 
gifts from the same source must be 
aggregated in determining whether the 
value is $20 or less (see 56 FR 33781 
and 57 FR 35015-35016). Therefore, the 
proposed amendment to § 2635.204(a) 
specifies that the de minimis exception 
allows gifts aggregating $20 or less “‘per 
source per occasion,” and provides a 
new example. 

To interpret the rule otherwise could 
unnecessarily restrict acceptance of de 
minimis gifts to those from the first 
source that happens to reach a 
particular employee at an event or 
occasion. Furthermore, applying the $20 
maximum to gifts from all sources per 
occasion would thwart the intent of the 
de minimis exception, which otherwise 
focuses on each source. Thus, the term 
“per occasion” was intended to apply in 
the same manner as the term “in a 
calendar year,” for which an aggregate 
$50 limit from each source applies 
under § 2635.204(a). 

This proposed amendment 
effectuating OGE’s interpretation that 
the $20 limit applies per source per 
occasion will not permit an employee to 
accept an inappropriately high total 
value of gifts at a particular occasion or 
event, as § 2635.202(c)(3) still restricts 
acceptance from the same or different 
sources on so frequent a basis that it 
creates an appearance of using public 
office for private gain. Nor will it permit 
an employee to accept a gift worth more 
than $20 toward which several sources 
have each contributed $20 or less, 
because a gift is not divisible for 
acceptance purposes unless it consists 
of distinct and separate items. This 
applies equally to a meal, which OGE 
does not consider to be divisible. 


III. Matters of Regulatory Procedure 
Executive Order 12866 


In promulgating these proposed rule 
amendments, OGE has adhered to the 
regulatory philosophy and the 
applicable principles of regulation set 
forth in section 1 of Executive Order 
12866, Regulatory Planning and Review. 
These proposed amendments have also 
been reviewed by the Office of 
Management and Budget under that 
Executive order. 

Regulatory Flexibility Act 

As Deputy Director of the Office of 
Government Ethics, I certify under the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6) that this rulemaking will not 
have a significant economic impact on 
a substantial number of small entities 
because it primarily affects Federal 
executive branch agencies and their 
employees. 


Paperwork Reduction Act 


The Paperwork Reduction Act (44 
U.S.C. chapter 35) does not apply 
because these proposed amendments do 
not contain any information collection 
requirements that require the approval 
of the Office of Management and 
Budget. 


List of Subjects in Part 2635 
Conflict of interests, Executive branch 
standards of ethical conduct, 
Government employees. 
Approved: July 29, 1998. 
F. Gary Davis, 
Deputy Director, Office of Government Ethics. 
For the reasons set forth in the 
preamble, the Office of Government 
Ethics proposes to amend part 2635 of 
subchapter B of chapter XVI of title 5 of 


the Code of Federal Regulations, as 
follows: 


PART 2635—[AMENDED] 


1. The authority citation for part 2635 
continues to read as follows: 


Authority: 5 U.S.C. 7301, 7351, 7353; 5 
U.S.C. App. (Ethics in Government Act of 


1978); E.O. 12674, 54 FR 15159, 3 CFR, 1989 


Comp., p. 215, as modified by E.O. 12731, 55 
FR 42547, 3 CFR, 1990 Comp.., p. 306. 

2. Section 2635.203 is amended by 
revising paragraph (e) and adding a new 
Example 2 after that paragraph to read 
as follows: 


§ 2635.203 Definitions. 

(e) A gift is solicited or accepted 
because of the employee’s official 
position if it is from a person other than 
an employee and would not have been 
solicited, offered, or given had the 


employee not held the status, authority 
or duties associated with his Federal 
position. 

* * * * * 

Example 2: Employees at a regional office 
of the Department of Justice (DOJ) work in 
Government-leased space at a private office 
building, along with various private business 
tenants. A major fire in the building during 
normal office hours causes a traumatic 
experience for all occupants of the building 
in making their escape, and it is the subject ~ 
of widespread news coverage. A corporate 
hotel chain, which does not meet the 
definition of a prohibited source for DOJ, 
seizes the moment and announces that it will 
give a free night’s lodging to all building 
occupants and their families, as a public 
goodwill gesture. Employees of DOJ may 
accept, as this gift is not being given because 
of their Government positions. The donor’s 
motivation for offering this gift is unrelated 
to the DOJ employees’ status, authority or 
duties associated with their Federal position, 
but instead is based on their mere presence 
in the building as occupants at the time of 
the fire. 


* * * * * 


3. The undesignated introductory text 
of § 2635.204 is amended by revising the 
first sentence to read as follows: 


§ 2635.204 Exceptions. 
The prohibitions set forth in 


§ 2635.202(a) do not apply to a gift 


accepted under the circumstances 
described in paragraphs (a) through (1) 
of this section, and an employee’s 
acceptance of a gift in accordance with 
one of those paragraphs will be deemed 
not to violate the principles set forth in 
§ 2635.101(b), including appearances. 


x 


* * * * * 


4. Paragraph (a) of § 2635.204 is 
amended by adding the words “‘per 
source” before the words “‘per occasion” 
in the first sentence, and by adding a 
new Example 5 after paragraph (a) to 
read as follows: 


§ 2635.204 Exceptions. 

* * * * 
(a) 2, #:.2 

* * * * * 


Example 5: During off-duty time, an 
employee of the Department of Defense 
(DOD) attends a trade show involving 
companies that are DOD contractors. He is 
offered a $15 computer program disk at X 
Company’s booth, a $12 appointments 
calendar at Y Company’s booth, and a deli 
lunch worth $8 from Z Company. The 
employee may accept all three of these items 
because they do not exceed $20 per source, 
even though they total more than $20 at this 
single occasion. 

* * * * * 


(FR Doc. 98—20717 Filed 8—3—98; 8:45 am] 
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above-noted address by calling (202) Export-Import Bank of the U.S. (‘‘Ex-Im 

Immigration and Naturalization Service 514-3048 to arrange an appointment. Bank” or “the Bank’’) is proposing the 

8 CFR Part 208 FOR FURTHER INFORMATION CONTACT: following amendment under the 


[INS No. 1865-97; AG No. 2164-98] 
RIN 1115-AE93 


Executive Office for Immigration 
Review; New Rules Regarding 
Procedures for Asyium and 
Withholding of Removal 


AGENCY: Immigration and Naturalization 
Service, Executive Office for 
Immigration Review, Justice. 

ACTION: Proposed rule; extension of 
comment period. 


SUMMARY: On June 11, 1998, at 63 FR 
31945, the Immigration and 
Naturalization Service and the 
Executive Office for Immigration 
Review proposed amendments to the 
Department of Justice regulations 
governing asylum and withholding of 
removal. The amendments are intended 
to establish new guidelines regarding 
cases where the applicant has establish 
past persecution or where the applicant 
may be able to avoid persecution in his 
or her home country by relocating to 
another area of that country. The 
proposed rule also provides further 
clarification regarding the exercise of 
discretion by the Attorney General in 
cases where past persecution is 
established and about the 
considerations relevant to whether an 
applicant has a well-founded fear of 
future persecution. The proposed rule 
makes similar changes to regulations 
governing withholding of deportation. 
The rule also identifies new factors that 
may be considered in the exercise of 
discretion in asylum cases where the 
applicant has established past 
persecution but may not have a well- 
founded fear of future persecution. The 
rule further provides that the asylum 
and withholding standards require a 
showing that a risk of harm exists 
throughout the country in question. 
This notice changes the deadline for 
submitting public comments from July 
13, 1998, to September 11, 1998. 
DATES: Written comments must be 
submitted on or before September 11, 
1998. 

ADDRESSES: Please submit written 
comments, in triplicate, to the Director, 
Policy Directives and Instructions 
Branch, Immigration and Naturalization 
Service, 425 I Street, NW., Room 5307, 
Washington, DC 20536. To ensure 
proper handling, please reference INS 
number 1865-97 on your 
correspondence. Comments are 


Christine Davidson, Senior Policy 
Analyst, Asylum Division, Immigration 
and Naturalization Service, 425 I Street, 
NW, Washington DC 20536, Attn. 
ULLICO Bldg, 3rd Floor, telephone 
(202) 305-2663; Margaret M. Philbin, 
General Counsel, Executive Office for 
Immigration Review, Suite 2400, 5107 
Leesburg Pike, Falls Church, Virginia 
22041, telephone (703) 305-0470. 
Dated: July 27, 1998. 
Doris Meissner, 
Commissioner, Immigration and 
Naturalization Service. 
{FR Doc. 98-20666 Filed 8-3—98; 8:45 am] 
BILLING CODE 4410-10- 


EXPORT-IMPORT BANK OF THE 
UNITED STATES 


12 CFR Part 404 


Comprehensive Revision of Export- 
Import Bank of the United States 
Freedom of information Act, Privacy 
Act, and Other information Disclosure 
Regulations and implementation of 
Electronic Freedom of Information Act 
Amendments of 1996 


AGENCY: Export-Import Bank of the 
United States. 


ACTION: Supplemental notice of 
proposed rulemaking. 


SUMMARY: This document sets forth one 
proposed section that was not included 
in the Export-Import Bank’s original 
proposed rule, published on December 
4, 1997 (62 FR 64177). This section will 
notify interested parties that disclosures 
of information in connection with 
program development, asset disposition, 
debt collection, and risk reduction 
efforts may take place when the Ex-Im 
Bank President determines that 
disclosure is needed to support the 
Bank’s promotion of policy and 
programmatic objectives and that 
disclosure in such limited 
circumstances will not subject the 
submitter of the information to 
commercial harm. 

DATES: Submit comments on or before 
September 3, 1998. 

ADDRESSES: Address all comments 
concerning this proposed rule to 
Howard A. Schweitzer, Counsel for 
Administration, Export-Import Bank of 
the United States, 811 Vermont Avenue, 
NW, Room 951, Washington, DC 20571. 
FOR FURTHER INFORMATION CONTACT: 
Howard A. Schweitzer, (202) 565-3229. 


authority of the Export-Import Bank Act 
of 1945, 12 U.S.C. 635. The purpose of 
the proposed amendment is to ensure 
that necessary disclosures of 
information in connection with 
developing Bank programs are 
consistent with relevant law and 
regulation. The following proposed 
section provides for disclosure of such 
information only when the disclosure is 
necessary to support the Bank’s 
promotion of policy and programmatic 
objectives and only if Ex-Im Bank’s 
President determines that the disclosure 
will not subject the submitter of the 
information to commercial harm. 


The determinations concerning the 
Regulatory Flexibility Act, Executive 
Order 12866, the Unfunded Mandates 
Reform Act, and the Small Business 
Enforcement Fairness Act of 1996 that 
Ex-Im Bank made in connection with 
publication of the original proposed rule 
apply to this supplemental notice of 
proposed rulemaking. 


List of Subjects in 12 CFR Part 404 


Administrative practice and 
procedure, Confidential business 
information, Freedom of information, 
Privacy. 


For the reasons stated in the 
preamble, Ex-Im Bank proposes to 
amend 12 CFR chapter IV as follows: 


PART 404—INFORMATION 
DISCLOSURE 


1. The authority citation for part 404 
is revised to read as follows: 


Authority: 5 U.S.C. 552 and 552a. Section 
404.7 also issued under E.O. 12600, 52 FR 
23781, 3 CFR, 1987 Comp., p. 235. Section 
404.21 also issued under 5 U.S.C. 552a note. 
Section 404.70 issued under 12 U.S.C. 635. 

2. Part 404, as proposed to be revised 
at 62 FR 64178, is further amended by 
adding and reserving subparts C and D 
and adding subpart E to read as follows: 
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Subpart C—[Reserved] 
Subpart D—[Reserved] 


Subpart E—Miscellaneous information 

Disclosure Provisions 

Sec. 

404.70 Asset disposition, program 
development, and risk reduction efforts. 


Subpart C—[Reserved] 
Subpart D—[Reserved] 


Subpart E—Miscellaneous Information 
Disclosure Provisions 


§ 404.70 Asset disposition, program 
development, and risk reduction efforts. 


(a) Purpose and scope. The purpose of 
this section is to provide for disclosure, 
only in the context of program 
development, asset disposition, debt 
collection, and risk reduction efforts, of 
confidential commercial or financial 
information when such disclosure is 
needed to facilitate the Bank’s support 
of the export of goods and services. Ex- 
Im Bank shall disclose such information 
only to persons, as defined in § 404.2, 
who require access to such information 
to perform their intended services on 
behalf of the Bank. 


(b) Disclosure of information. Ex-Im 
Bank may, in connection with program 
development, asset disposition, debt 
collection, and risk reduction efforts, 
disclose information described in 5 
U.S.C. 552(b)(4) that is provided to Ex- 
Im Bank in connection with 
applications for financial support or 
related transactions, when the Ex-Im 
Bank President determines that 
disclosure is needed to support the 
Bank’s promotion of policy and 
programmatic objectives and that 
disclosure in such limited 
circumstances will not subject the 
submitter of the information to 
commercial harm. Ex-Im Bank does not 
waive its right to withhold information, 
in response to a FOIA request, that has 
been or could be disclosed pursuant to 
this section if Ex-Im Bank determines 
that such disclosure could subject the 
submitter of the information to 
commercial harm. 

(c) Protections. Whenever possible, 
Ex-Im Bank shall enter into 
confidentiality agreements intended to 
protect the confidentiality of any 
commercial or financial information 
disclosed pursuant to this section. 

Dated: July 30, 1998. 

Kenneth W. Hansen, 

General Counsel. 

[FR Doc. 98—20802 Filed 8—3-98; 8:45 am] 
BILLING CODE 6690-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


[Docket No. 98-NM-197-AD] 
RIN 2120-AA64 


Airworthiness Directives; McDonnell 
Douglas Model DC-10 Series Airplanes 
and KC—10 (Military) Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes the 


adoption of a new airworthiness 


directive (AD) that is applicable to 
certain McDonnell Douglas Model DC- 
10 series airplanes and KC-10 (military) 
airplanes. This proposal would require 
repetitive inspections to detect fatigue 
cracking of the rear spar cap of the 
horizontal stabilizer; and repair, if 
necessary. The proposed AD also would 
require a preventive modification of the 


“rear spar cap of the horizontal stabilizer, 


which would constitute terminating 
action for the repetitive inspections. 
This proposal is prompted by reports of 
fatigue cracking of the rear spar cap of 
the horizontal stabilizer. The actions 
specified by the proposed AD are 
intended to prevent fatigue cracking of 
the rear spar cap of the horizontal 
stabilizer, which could result in reduced 
structural integrity of the horizontal 
stabilizer, and consequent reduced 
controllability of the airplane. 

DATES: Comments must be received by 
September 18, 1998. 


ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 98-NM-— 
197—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
The Boeing Company, Douglas Products 
Division, 3855 Lakewood Boulevard, 
Long Beach, California 90846, 
Attention: Technical Publications 
Business Administration, Dept. C1-L51 
(2-60). This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at 
the FAA, Transport Airplane 
Directorate, Los Angeles Aircraft 


Certification Office, 3960 Paramount 
Boulevard, Lakewood, California. 

FOR FURTHER INFORMATION CONTACT: Ron 
Atmur, Aerospace Engineer, Airframe 
Branch, ANM-120L, FAA, Transport 
Airplane Directorate, Los Angeles 
Aircraft Certification Office, 3960 
Paramount Boulevard, Lakewood, 
California 90712-4137; telephone (562) 
627-5224; fax (562) 627-5210. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments - 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 98-NM-197—AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
98—-NM-197-—AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

The FAA has received reports 
indicating that, on several in-service 
McDonnell Douglas Model DC-~10 series 
airplanes, cracking has been discovered 
on the vertical leg of the rear spar cap 
of the horizontal stabilizer, near the 
junction of the operating bulkhead. The 
cracking originated in the counterbore 
transition area. The affected airplanes 
had accumulated more than 46,000 total 
flight hours and 19,134 total landings. — 
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The cause of the cracking has been 
attributed to fatigue. Such cracking, if 
not corrected, could result in reduced 
structural integrity of the horizontal 
stabilizer, and consequent reduced 
controllability of the airplane. 


Explanation of Relevant Service 
Information 


The FAA has reviewed and approved 
McDonnell Douglas Alert Service 
Bulletin DC10-55A028, dated April 27, 
1998, which describes procedures for 
repetitive penetrant inspections or high 
frequency eddy current inspections to 
detect fatigue cracking of the rear spar 
cap of the horizontal stabilizer; and 
repair, if necessary. This alert service 
bulletin also describes procedures for a 
preventive modification of the rear spar 
cap of the horizontal stabilizer. The 
modification involves the installation of 
doublers on the rear spar cap, which 
would eliminate the need for the 
repetitive inspections. Accomplishment 
of the actions specified in the alert 
service bulletin is intended to 
adequately address the identified unsafe 
condition. 


Explanation of Requirements of . 
Proposed Rule 


Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would. 
require repetitive penetrant inspections 
or high frequency eddy current 
inspections to detect fatigue cracking of 
the rear spar cap of the horizontal 
stabilizer; and repair, if necessary. The 
proposed AD also would require a 
preventive modification of the rear spar 
cap of the horizontal stabilizer, which 
would constitute terminating action for 
the repetitive inspections. The actions 
would be required to be accomplished 
in accordance with the alert service 
bulletin described previously, except as 
discussed below. 


Differences Between Proposed Rule and 
Alert Service Bulletin 


Operators should note that, for 
airplanes that have accumulated 18,000 
or more total landings, although the 
alert service bulletin recommends 
accomplishing the penetrant inspection 
or high frequency eddy current 
inspection within 60 days (after the 
release of the alert service bulletin), the 
FAA has determined that an interval of 
1,500 landings would address the 
identified unsafe condition in a timely 
manner, and would allow the airplanes 
to be inspected during a routine 
maintenance period. In developing an 
appropriate compliance time for this 
proposed AD, the FAA considered not 


only the manufacturer’s 
recommendation, but the fail-safe 


. features of the Model DC—10 series 


airplane, the degree of urgency 
associated with addressing the subject 
unsafe condition, the average utilization 
of the affected fleet, and the time 
necessary to perform the inspection 
(two hours). In light of all of these 
factors, the FAA finds a 1,500-landing 
compliance time (for airplanes that have 
accumulated 18,000 or more total 
landings) for the required actions to be 
warranted, in that it represents an 
appropriate interval of time allowable 
for affected airplanes to continue to 
operate without compromising safety. 

Operators should note that this AD 
proposes to mandate, within 5 years 
after the effective date of this AD, the 
preventive modification described in 
the alert service bulletin, as terminating 
action for the repetitive inspections. The 
alert service bulletin provides for 
accomplishment of the preventive 
modification as an option only. 

The FAA has determined that long- 
term continued operational safety 
would be better assured by design 
changes to remove the source of the 
problem, rather than by repetitive 
inspections. Long-term inspections may 
not be providing the degree of safety 
assurance necessary for the transport 
airplane fleet. This, coupled with a 
better understanding of the human 
factors associated with numerous 
continual inspections, has led the FAA 
to consider placing less emphasis on 
inspections and more emphasis on 
design improvements. The proposed 
preventive modification requirement is 
in consonance with these conditions. 


Cost Impact 


There are approximately 420 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
242 airplanes-of U.S. registry (124 
Group 1 airplanes; 118 Group 2 
airplanes) would be affected by this 
proposed AD. 

It would take approximately 2 work 
hours per airplane to accomplish the 
proposed inspections, at an average 
labor rate of $60 per work hour. Based 
on these figures, the cost impact of the 
inspections proposed by this AD on U.S. 
operators for Groups 1 and 2 airplanes 
is estimated to be $29,040, or $120 per 
r inspection cycle. 

t would take approximately 34 work 
hours per airplane to accomplish the 
proposed modification, at an average 
labor rate of $60 per work hour. 
Required parts would cost 
approximately $6,236 per airplane for 
Group 1 airplanes, or $6,349 per 
airplane for Group 2 airplanes. Based on 


these figures, the cost impact of the 
modification proposed by this AD on 
U.S. operators of Group 1 airplanes is 
estimated to be $1,026,224, or $8,276 
per airplane; and, for Group 2 airplanes, 
$989,902, or $8,389 per airplane. 


The cost impact figures discussed 
above are based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would ~ 
accomplish those actions in the future if 
this AD were not adopted. 


Regulatory Impact 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 


For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action”’ 
under Executive Order 12866; (2) is not 
a “significant rule’ underthe DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
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§ 39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 


McDonnell Douglas: Docket 98-NM-197— 
AD. 

Applicability: Model DC-10 series 
airplanes and KC-10 (military) airplanes, as 
listed in McDonnell Douglas Alert Service 
Bulletin DC10—55A028, dated April 27, 1998; 
certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (c) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent fatigue cracking of the rear spar 
cap of the horizontal stabilizer, which could 
result in reduced structural integrity of the 
horizontal stabilizer, and consequent reduced 
controllability of the airplane, accomplish 
the following: 

(a) Prior to the accumulation of 18,000 total 
landings, or within 1,500 landings after the 
effective date of this AD, whichever occurs 
later: Perform a penetrant inspection or a 
high frequency eddy current inspection to 
detect fatigue cracking of the rear spar cap of 
the horizontal stabilizer, in accordance with 
McDonnell Douglas Alert Service Bulletin 
DC10-55A028, dated April 27, 1998. 

(1) If no cracking is detected, repeat the 
inspection thereafter at intervals not to 
exceed 2,200 landings until accomplishment 


_ of the requirements of paragraph (b) of this 
AD 


(2) If any cracking is detected, prior to 
further flight, repair in accordance with the 
alert service bulletin. Repeat the inspection 
thereafter at intervals not to exceed 2,200 
landings until accomplishment of the 
requirements of paragraph (b) of this AD. 

(b) Within 5 years after the effective date 
of this AD, perform a penetrant inspection or 
a high frequency eddy current inspection to 
detect fatigue cracking of the rear spar cap of 
the horizontal stabilizer, in accordance with 
McDonnell Douglas Alert Service Bulletin 
DCi0-55A028, dated April 27, 1998. 

(1) If no cracking is detected, prior to 
further flight, perform the preventive 
modification of the rear spar cap of the 
horizontal stabilizer, in accordance with the 
alert service bulletin. Accomplishment of 
this modification constitutes terminating 
action for the requirements of this AD. 

(2) If any cracking is detected, prior to 
further flight, repair, and perform the 
preventive modification of the rear spar cap 
of the horizontal stabilizer, in accordance 
with the alert service bulletin. 


Accomplishment of the modification 
constitutes terminating action for the 
requirements of this AD. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 


_ used if approved by the —— Los 


Angeles Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 
Operators shall submit their requests through 
an appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Los Angeles ACO. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles ACO. 

(d) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 


a location where the requirements of this AD_ 


can be accomplished. 


Issued in Renton, Washington, on July 27, 
1998. 


S.R. Miller, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 98-20678 Filed 8-3—98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 97-NM-241-AD] 
RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 767-200, —300, and -300F Series 
Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Boeing Model 767-200, —300, 


and —300F series airplanes. This 


proposal would require replacement of 
the hydraulic reducer fitting in the 
return port of the alternate brake 
selector valve with a new restrictor 
fitting. This proposal is prompted by a 
report indicating that a brake housing 
had fractured due to high loads 
associated with brake vibration during 
landing gear retraction, which allowed 
the torque rod to swing free. The actions 
specified by the proposed AD are 
intended to prevent failure of the brake 
housing in the torque rod region, which 
could reduce the braking capability of 
the airplane and/or prevent the 
extension of a main landing gear by any 
method. 


DATES: Comments must be received by 
September 18, 1998. 


ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-114, 
Attention: Rules Docket No. 97-NM-— 
241—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056, 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p-m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707,,Seattle, Washington 
98124-2207. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
David Herron, Aerospace Engineer, 
Systems and Equipment Branch, ANM- 
130S, FAA, Transport Airplane 
Directorate, Seattle Aircraft Certification 
Office, 1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 227-2672; fax (425) 227-1181. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A re 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 97~-NM-241-AD.” The 
postcard will be date stamped and 
returned to the commenter. _ 
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Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
97-NM-241-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

The FAA has received several reports 
of brake vibration during landing gear 
retraction on Boeing Model 767 series 
airplanes, including one report 
indicating that a brake housing had 
fractured during landing gear retraction, 
allowing the torque rod to swing free. 
The unrestrained torque rod caused 
minor damage to components located in 
the wheel well. Failure of the brake 
housing would result in loss of one of 
the eight brakes installed on a main 
landing gear. Furthermore, the 
unrestrained torque rod could jam in the 
wheel well, which could damage 
components located in the wheel well 
and/or prevent the extension of a main 
landing gear. Failure of the brake 
housing has been attributed to high 
loads associated with brake vibration 
during landing gear retraction. The 
brake vibration is caused by excessive 
flow of hydraulic fluid into the alternate 
system metering valves during gear 
retract braking. 

Excessive brake vibration could result 
in failure of the brake housing in the 
torque rod region. This condition, if not 
corrected, could reduce the braking 
capability of the airplane and/or prevent 
the extension of a main landing gear by 
any method. 


Explanation of Relevant Service 
Information 


The FAA has reviewed and approved 
Boeing Service Bulletin 767—32-0152, 
dated June 6, 1996; Revision 1, dated 
June 27, 1996; and Revision 2, dated 
July 10, 1997. These service bulletins 
describe procedures for replacement of 
the hydraulic reducer fitting in the 
return port of the alternate brake 
selector valve with a new restrictor 
fitting. Accomplishment of the 
replacement specified in the service 
bulletins is intended to adequately 
address the identified unsafe condition. 


Explanation of Requirements of 


Proposed Rule 


Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
require accomplishment of the actions 
specified in the service bulletins 
described previously. 


Cost Impact 


There are approximately 373 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
86 airplanes of U.S. registry would be 
affected by this proposed AD, and that 
it would take approximately 4 work 
hours per airplane to accomplish the 
proposed replacement at an average 
labor rate of $60 per work hour. 
Required parts would cost 
approximately $104 per airplane. Based 
on these figures, the cost impact of the 
replacement proposed by this AD on 
U.S. operators is estimated to be 
$29,584, or $344 per airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 


Regulatory Impact 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order ~ 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

Boeing: Docket 97-NM-241—AD. 

Applicability: Model 767-200, -300, and 
—300F series airplanes, line positions 1 
through 607 inclusive; equipped with carbon 
brakes; certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (b) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent failure of the brake housing in 
the torque rod region, which could reduce 
the braking capability of the airplane and/or 
prevent the extension of a main landing gear, 
accomplish the following: 

(a) Within 360 days after the effective date 
of this AD, replace the hydraulic reducer 
fitting in the return port of the alternate brake 
selector valve with a new restrictor fitting, in 
accordance with Boeing Service Bulletin 
767—32-0152, dated June 6, 1996; Revision 1, 
dated June 27, 1996; or Revision 2, dated July 
10, 1997. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft Certification Office (ACO), FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Seattle ACO. 


Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Seattle ACO. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 
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Issued in Renton, Washington, on July 27, 
1998. 


S.R. Miller, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 98—20677 Filed 8—3—98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 97-NM-87-—AD] 
RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 747-100, —200, and -300 Series 
Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Boeing Model 747—100, —200, 
and —300 series airplanes. This proposal 
would require repetitive inspections to 
detect cracking of certain lower lobe 
fuselage frames, and repair, if necessary. 
This proposal is prompted by reports 
indicating that fatigue cracks were 
found in lower lobe frames on the left 
side of the fuselage. The actions 
specified by the proposed AD are 
intended to detect and correct fatigue 
cracking of certain lower lobe fuselage 
frames, which could lead to fatigue 
cracks in the fuselage skin, and 
consequent rapid decompression. of the 
airplane. 

DATES: Comments must be received by 
September 18, 1998. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM—114, 
Attention: Rules Docket No. 97-NM— 
87-AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124-2207. 

This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: Bob 
Breneman, Aerospace Engineer, 


Airframe Branch, ANM-120S, FAA, 
Transport Airplane Directorate, Seattle 
Aircraft Certification Office, 1601 Lind 
Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-2776; 
fax (425) 227-1181. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested Persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this. 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 97-NM--87—AD.” The 
postcard will be date stamped and 
returned to the commenter. 
Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-114, Attention: Rules Docket No. 
97-NM-87-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

The FAA has received reports 
indicating that fatigue cracking was 
found on a total of 19 lower lobe 
fuselage frames on Boeing Model 747 
series airplanes. Two of these airplanes 
had completely severed frame inner 
chords, webs, and fail-safe chords on 
adjacent frames. A severed frame will 
result in increased fuselage skin 
stresses, which could lead to skin 
cracking. In the area of the lower lobe 
fuselage frames from Body Station (BS) 
1820 to BS 2100, the fuselage skin does 


not have tearstraps to arrest a skin crack. 


Instead of tearstraps, this area has fail- 


safe chords attached to the fuselage 
frames which reduce the stress levels in 
the fuselage skin such that a crack in the 
skin would be stopped. With a 
completely severed fuselage frame inner 
chord, web, and fail-safe chord, there is 
nothing to prevent a skin crack from 
propagating beyond several fuselage 
frame bays. This condition, if not 
detected and corrected, could result in 
rapid decompression of the airplane. 


lanation of Relevant Service 
rmation 


The FAA has reviewed and approved 
Boeing Alert Service Bulletin 747- 
53A2408, dated April 25, 1996, which 
describes procedures for repetitive 
detailed visual inspections to detect 
cracking of the lower lobe fuselage 
frames from BS 1820 to BS 2100, and 
repair, if necessary. 


Explanation of Requirements of 
Proposed Rule 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
require accomplishment of the actions 
specified in the alert service bulletin 
described previously, except as 
discussed below. 


Differences Between the Proposed AD 


and Relevant Service Bulletin 


Operators should note that, unlike the 
initial compliance time (specified as 
prior to the accumulation of 16,000 total 
flight cycles, or within 1,500 flight 
cycles or 18 months, whichever occurs 
first) for airplanes identified in the alert 
service bulletin, the proposed AD would 
require that those airplanes be inspected 
prior to the accumulation of 15,000 total 
flight cycles, or within 1,500 flight 
cycles or 18 months, whichever occurs 
first. Because the FAA received a report 
of cracking on an airplane that had 
accumulated only 15,227 total flight 
cycles, the FAA finds a compliance 
threshold of 15,000 total flight cycles for — 
initiating the proposed actions to be 
warranted, in that it represents an 
appropriate interval of time allowable 
for to continue to 
o te without compromising safety 

also should note that, 
although the alert service bulletin 
allows discount from the compliance 
threshold of all flight cycles at or below 
a cabin pressure differential of 2.0 
pounds per square inch (psi), the 
proposed AD does not. The FAA 
received a report of cracking on an 
airplane that had accumulated 12,817 
full pressure cycles, plus 8,761 cycles at 
less than 2.0 psi differential pressure. 
The reported cracking was more 
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indicative of an airplane that had 
accumulated 20,000 total flight cycles. If 
this proposed AD were to allow 
discount of flight cycles, as 
recommended inthe alert service 
bulletin, the actions required by this 
proposed AD would not be required to 
be accomplished on the airplane 
discussed previously. Therefore, 
cracking on that airplane would have 
gone undetected. These facts indicate 
that discounting cycles at or below a 
cabin pressure differential of 2.0 psi is 
not warranted for the proposed AD. 

The alert service bulletin also allows 
operators of Model 747SR series 
airplanes to use a 1.2 adjustment factor 
for the reduction of the inspection 
compliance threshold and interval. In 
previous AD’s, the FAA has allowed the 
use of the 1.2 adjustment factor for these 
airplanes; however, data have since 
become available to the FAA that 
indicate the use of the 1.2 adjustment 
factor is unconservative. The FAA has 
determined that use of the 1.2 
adjustment factor is not in the best 
interest of aviation safety, and that its 
use shall be discontinued. Therefore, 
the proposed AD does not allow 
reduction of the inspection compliance 
threshold and interval for operators of 
Model 747SR series airplanes that 
operate at reduced cabin differential 
pressure. 

The alert service bulletin specifies 
that, in the event that cracking is found 
during the inspection of the lower lobe 
frames, an inspection of the fuselage 
skin should be conducted in accordance 
with the 747 Structural Repair Manual 
(SRM) or inspection data supplied by 
the manufacturer. However, the 
proposed AD requires a detailed visual 
inspection of the adjacent structure 
within 20 inches of the crack location 
on the frame to detect fuselage skin 
cracking. 

In addition, although the alert service 
bulletin specifies that certain repairs 
required by this proposed AD may be 
accomplished in accordance with the 
747 SRM or repair data supplied by the 
manufacturer, the proposed AD would 
require that those repairs be 
accomplished in accordance with the 
747 SRM or in accordance with a 
method approved by the FAA. 


Interim Action 


This is considered to be interim 
action until the accomplishment of AD 
93-08-12, amendment 39-8559 (58 FR 
27927, May 12, 1993). That AD requires 
a detailed visual internal inspection to 
detect cracks in the Section 46 lower 
lobe frames, and repair, if necessary, in 
accordance with Boeing Service Bulletin 
747-53-—2349, dated June 27, 1991. The 


initial inspection required by AD 93- 
08-12 is required prior to the 
accumulation of 22,000 total flight 
cycles. The FAA now finds that earlier 
inspection (i.e., prior to accumulation of 
15,000 total flight cycles) of the lower 
lobe frames is warranted, as required by 
this proposed AD. 


Cost Impact 


There are approximately 452 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
152 airplanes of U.S. registry would be 
affected by this proposed AD, that it 
would take approximately 2 work hours 
per airplane to accomplish the proposed 
inspection, and that the average labor 
rate is $60 per work hour. Based on 
these figures, the cost impact of the 
inspection proposed by this AD on U.S. 
operators is estimated to be $18,240, or 
$120 per airplane, per inspection cycle. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 


Regulatory Impact 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 


For the reasons discussed above, I 
certify that this proposed regulation: (1) 
Is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, ~ 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive: 

Boeing: Docket 97-NM-87—AD. 

Applicability: Model 747-100, -200, and 
—300 series airplanes, as listed in Boeing 
Alert Service Bulletin 747-53A2408, dated 
April 25, 1996; certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (e) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 


’ this AD; and, if the unsafe condition has not 


been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated, unless 
accomplished previously. 

To detect and correct fatigue cracking of 
certain lower lobe fuselage es, which 
could lead to fatigue cracks in the fuselage 
skin, and consequent rapid decompression of 
the airplane, accomplish the following: 


Note 2: Although Boeing Alert Service 
Bulletin 747-53A2408, dated April 25, 1996, 
allows discount from the compliance 
threshold of all flight cycles at or below a 
cabin pressure differential of 2.0 pounds 
square inch (psi), this AD requires that a: 
flight cycles be counted. 

(a) For airplanes on which the initial 
detailed visual internal inspection of the 
Section 46 lower lobe frames required by 
paragraph (a)(3) of AD 93-08-12, amendment 
39-8559, has not been accomplished: 
Perform a detailed visual inspection to detect 
cracking of the lower lobe fuselage frames 
from Body Station 1820 to Body Station 
2100, in accordance with Boeing Alert 
Service Bulletin 747-53A2408, dated April 
25, 1996, at the later of the times specified 
in paragraphs (a)(1) and (a)(2) of this AD: 

(1) Prior to the accumulation of 15,000 
total flight cycles; or 

(2) Within 1,500 flight cycles or 18 months 
after the effective date of this AD, whichever 
occurs first. 

Note 3: Paragraph (a)(3) of AD 93-08-12 - 
requires a detailed visual internal inspection 
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to detect cracks in the Section 46 lower lobe 
frames, in accordance with Boeing Service 
Bulletin 747—53-—2349, dated June 27, 1991. 
The initial inspection is required prior to the 
accumulation of 22,000 total flight cycles, or 
within 1,000 flight cycles after June 11, 1993 
(the effective date of AD 93-08-12), 
whichever occurs later. 


(b) If no cracking is detected during the 
inspection required by paragraph (a) of this 
AD, repeat the inspection thereafter at 
intervals not to exceed 3,000 flight cycles. 

(c) If any cracking is detected during any 
inspection required by paragraph (a) of this 
AD, prior to further flight, accomplish 
paragraphs (c)(1) and (c)(2) of this AD: 

(1) Within 20 inches of the crack location 
on the frame, perform a detailed visual 
inspection of the adjacent structure to detect 
cracking. If any cracking is detected, prior to 
further flight, repair in accordance with a 
method approved by the Manager, Seattle 
Aircraft Certification Office (ACO), FAA, 
Transport Airplane Directorate, or in’ 
accordance with the Boeing 747 Structural 
Repair Manual. 

(2) Repeat the inspection required by 
paragraph (a) of this AD thereafter at 
intervals not to exceed 3,000 flight cycles. 

(d} Accomplishment of the initial detailed 
visual internal inspection of the Section 46 
lower lobe frames required by paragraph 
(a)(3) of AD 93-08-12 constitutes terminating 
action for the requirements of this AD. 

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
ACO. Operators shall submit their requests 
through an appropriate FAA Principal 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Seattle ACO. 

Note 4: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Seattle ACO. 

(f) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 


_ 21.197 and 21.199) to operate the airplane to 


a location where the requirements of this AD 
can be accomplished. 


Issued in Renton, Washington, on July 27, 
1998. 
S.R. Miller, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 98-20675 Filed 83-98; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 97-ASO-19] 
RIN 2120-AA66 


Proposed Modification of Jet Route J— 
41; Florida 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This action proposes to 
modify Jet Route 41 (J—41) by altering J- 
41 between the Lee County, FL, Very 
High Frequency Omnidirectional Range/ 
Tactical Air Navigation (VORTAC) and 
the Seminole, FL, VORTAC. The FAA is 
proposing this modification of J—41 to 
increase system capacity, enhance 
safety, and improve the management of 
air traffic operations in the west Florida 
area. 
DATES: Comments must be received on 
or before September 18, 1998. 
ADDRESSES: Send comments on the 
proposal in triplicate to: Manager, Air 
Traffic Division, ASO—500, Docket No. 
97—ASO-19, Federal Aviation 
Administration, P.O. Box 20636, 
Atlanta, GA 30320. 

The official docket may be examined 


‘in the Rules Docket, Office of the Chief 


Counsel, Room 916G, 800 Independence 
Avenue, SW., Washington, DC, 
weekdays, except Federal holidays, 
between 8:30 a.m. and 5:00 p.m. 

An informal docket may also be 
examined during normal business hours 
at the Office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Patricia Crawford, Airspace and Rules 
Division, ATA—400, Office of Air Traffic 
Airspace Management, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone: (202) 267-8783. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall . 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify the 


airspace docket number and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 97— 
ASO-19.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received on or before the specified 
closing date for comments will be 
considered before taking action on the 
proposed rule. The proposal contained 
in this notice may be changed in light 
of comments received. All comments 
submitted will be available for 
examination in the Rules Docket both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 
Availability of NPRM’s 

An electronic copy of this document 
may be downloaded, using a modem 
and suitable software, from the FAA 
regulations section of the Fedworld 
electronic bulletin board service 
(telephone: 703-321-3339) or the 
Federal Register’s electronic bulletin 
board service (telephone: 202—512- 
1661). Internet users may reach the 
Federal Register’s web page at 
http:www.access.gpo.govsu—docs for 
access to recently published rulemaking 
documents. 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of Air 
Traffic Airspace Management, 800 
Independence Avenue, SW., 


‘Washington, DC 20591, or by calling 


(202) 267-8783. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 112A, which 
describes the application procedure. 


The Proposal 

The FAA is proposing to amend 14 
CFR part 71 (part 71) by altering the 
route of J-41 between the Lee County, 
FL, VORTAC and the Seminole, FL, 
VORTAC. Currently, aircraft landing in 
the Tampa and Sarasota/Fort Myers 
areas are routed over the St. Petersburg, 
FL, VORTAC, which also serves as a 
major navigational aid for transitioning 
aircraft into southern Florida. Due to the 
volume of air traffic utilizing the St. 
Petersburg VORTAC, it would be 
advantageous to segregate aircraft 
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landing in the Tampa area and aircraft 
landing in the Sarasota/Fort Myers area 
that are currently routed over the St. 
Petersburg VORTAC. Also, the 
separation of J—41 and J—43 before the 
St. Petersburg VORTAC would increase 
capacity in the National Airspace 
System by eliminating a choke point at 
the St. Petersburg VORTAC. This 
proposed modification of J-41 would 
increase system capacity, enhance 
safety, and improve the management of 
air traffic operations in the west Florida 
area. 


Jet route designations are published in 
paragraph 2004 of FAA Order 7400.9E, 
dated September 10, 1997, and effective 
September 16, 1997, which is 
incorporated by reference in 14 CFR 
71.1. The jet route listed in this 
document would be published 
subsequently in the Order. 


The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. 
Therefore, this regulation: (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
Regulatory Evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this proposed rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


The Proposed Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend 14 CFR part 71 as 
follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS, 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389. 


§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9E, Airspace 
Designations and Reporting Points, 
dated September 10, 1997, and effective 
September 16, 1997, is amended as 
follows: 


Paragraph 2004—Jet Routes 


* * * * * 


J-41 [Revised] 

From Key West, FL; Lee County, FL; 
Sarasota, FL; INT Sarasota 336°T(338°M) and 
Seminole, FL, 150°T(148°M) radials; 
Seminole, FL; Montgomery, AL; Vulcan, AL; 
Memphis, TN; Springfield, MO; Kansas City, 
MO; to Omaha, NE. 


* * * * * 


Issued in Washington, DC, on July 27, 
1998. 
Reginald C. Matthews, 


Acting Program Director for Air Traffic 
Airspace Management. 


[FR Doc. 98-20789 Filed 8-3-98; 8:45 am] 
BLLING CODE 4910-13-P 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 53 and 301 


[REG-246256-96] 
RIN 1545-AV60 


Failure by Certain Charitable 
Organizations To Meet Certain 
Qualification Requirements; Taxes on 
Excess Benefit Transactions 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This document contains 


proposed regulations relating to the 
excise taxes on excess benefit 
transactions under section 4958 of the 
Internal Revenue Code (Code), as well 
as certain amendments and additions to 
existing Income Tax Regulations 
affected by section 4958. Section 4958 
was enacted in section 1311 of the 
Taxpayer Bill of Rights 2. Section 4958 
generally is effective for transactions 
occurring on or after September 14, 
1995. Section 4958 imposes excise taxes 
on transactions that provide excess 
economic benefits to disqualified 
persons of public charities and social 
welfare organizations. The proposed 
regulations clarify certain definitions 
and rules contained in section 4958. 
DATES: Written comments and requests 
for a teleconference must be received by 
November 2, 1998. 


ADDRESSES: Send submissions to: 
CC:DOM:CORP:R (REG—246256-96), 
room 5226, Internal Revenue Service, 
POB 7604, Ben Franklin Station, 
Washington, DC 20044. Submissions 
may be hand delivered between the 
hours of 8 a.m. and 5 p.m. to: 
CC:DOM:CORP:T:R (REG—246256—96), 
Courier’s Desk, Internal Revenue 
Service, 1111 Constitution Avenue NW, 
Washington, DC. Alternatively, 
taxpayers may submit comments 
electronically via the Internet by 
selecting the “‘Tax Regs” option on the 
IRS Home Page, or by submitting 
comments directly to the IRS Internet 
site at http://www. irs.ustreas.gov/prod/ 
tax__regs/comments.html. 


FOR FURTHER INFORMATION CONTACT: 
Concerning the regulations, Phyllis D. 
Haney of the Office of Associate Chief 
Counsel (Employee Benefits and Exempt 
Organizations), (202) 622-4290; 
concerning submissions, LaNita 
VanDyke, (202) 622-7190 (not toll-free 
numbers). 


SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 


The collections of information 
contained in this notice of proposed 
rulemaking have been submitted to the 
Office of Management and Budget for 
review in accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3507(d)). Comments on the 
collections of information should be 
sent to the Office of Management and 
Budget, Attn: Desk Officer for the 
Department of Treasury, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503, with copies to 
the Internal Revenue Service, Attn: IRS 
Reports Clearance Officer, OP:FS:FP, 
Washington, DC 20224. Comments on 
the collection of information should be 
received by October 5, 1998. Comments 
are specifically requested concerning: 


Whether the proposed collections of 
information are necessary for the proper 
performance of the functions of the Internal 
Revenue Service, including whether the 
information will have practical utility; 

The accuracy of the estimated burden 
associated with the proposed collections of 
information (see below); 

How the quality, utility, and clarity of the 
information to be collected may be enhanced; 

How the burden of complying with the 
proposed collections of information may be 
minimized, including through the 
application of automated collection 
techniques or other forms of information 


_ technology; and 


Estimates of capital or start-up costs and 
costs of operation, maintenance, and 
purchase of service to provide information. 
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The collections of information in this 
proposed regulation are in 26 CFR 
53.4958-6(a)(2), 53.4958—6(a)(3), 
53.4958—6(d)(2), and 53.4958-6(d)(3). 
This information is required for an 
applicable tax-exempt organization to 
avail itself of a rebuttable presumption 
that payments under a compensation 
arrangement between the organization 
and a disqualified person are 
reasonable, or a transfer of property, 
right to use property, or any other 
benefit or privilege between the 
organization and a disqualified person 
is at fair market value. This information 
will be used by the organization’s 
governing body, or committee thereof, to 
document the basis for its determination 
that compensation was reasonable or 
any other benefit was at fair market: 
value. The collections of information are 
required to obtain the benefit of this 
rebuttable presumption of 
reasonableness. The likely 
recordkeepers are nonprofit institutions. 

. Estimated total annual recordkeeping 
burden: 910,083 hours. 

The estimated annual burden per 
recordkeeper varies from 3 hours to 308 
hours, depending on individual 
circumstances, with an estimated 
weighted average of 6 hours, 3 minutes. 

Estimated number of recordkeepers: 
150,427. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a valid control 
number assigned by the Office of 
Management and Budget. 

Books or records relating to a 
collection of information must be 
retained as long as their contents may 
become material in the administration 
of any internal revenue law. Generally, 
tax returns and tax return information 
are confidential, as required by 26 
U.S.C. 6103. 


Background 


This document provides rules 
regarding section 4958 excise taxes on 
excess benefit transactions. Section 
4958 was added to the Code by the 
Taxpayer Bill of Rights 2, Public Law 
104—168 (110 Stat. 1452), enacted july 
30, 1996. The section 4958 excise taxes 
generally apply to excess benefit a 
transactions occurring on or after 
September 14, 1995. They do not apply, 
however, to any benefit arising from a 
transaction pursuant to any written 
contract that was binding on September 
13, 1995, and continued in force 
through the time of the transaction. 

An excess benefit transaction subject 
to tax under section 4958 is any. 
transaction in which an economic 
benefit provided by an applicable tax- 


exempt organization to, or for the use of, 
any disqualified person exceeds the 
value of consideration received by the 
organization in exchange for the benefit. 
An excess benefit transaction also 
includes certain revenue-sharing 


_ transactions. An applicable tax-exempt 


organization is any organization 
described in section 501(c)(3) (except 
private foundations) or section 501(c)(4) 
at the time of the excess benefit 
transaction or at any time during the 
five-year period ending on the date of 
the transaction. The excess benefit is 
generally the excess of the value of the 
benefit provided to a disqualified 
person over the value of the 
consideration received by the 
organization. 

A disqualified person is any person 
who was, at any time during the 5-year 
period ending on the date of the excess 
benefit transaction, in a position to 
exercise substantial influence over the 
affairs of the organization. A 
disqualified person also includes any 
family member of a person described in 
the preceding sentence or any entity in 
which at least 35 percent of the control 
or beneficial interest is held by such a 
person. 

There are three taxes under section 
4958. Disqualified persons are liable for 
the first two taxes, which are imposed 
as follows: Pursuant to section 
4958(a)(1), a tax of 25 percent of the 
excess benefit must be paid by any 
disqualified person who benefits from 
an excess benefit transaction with an 
applicable tax-exempt organization. 
Pursuant to section 4958(b), a tax of 200 
percent of the excess benefit must be 
paid by any disqualified person who 
benefits from an excess benefit 
transaction if that transaction is not 
corrected before the earlier of either the 
date a deficiency notice is mailed with 
respect to the 25 percent tax or the date 
the 25 percent tax is assessed. 

Certain organization managers are 
liable for the third tax, which is 
imposed as follows: Pursuant to section 
4958(a)(2), a tax of 10 percent of the 
excess benefit must be paid by any 
organization manager who participates 
in an excess benefit transaction 
knowingly, willfully, and without 
reasonable cause. An organization 
manager is an officer, director, or trustee 
of the organization, or any individual 
having powers or responsibilities 
similar to those of an officer, director, or 
trustee. The tax that must be paid by 
participating organization managers for 
any one excess benefit transaction 
cannot exceed $10,000. 

The IRS notified the general public of 
the new section 4958 excise taxes in 
Notice 96—46 (1996—2 C.B. 112). Notice 


96—46 also solicited comments to be 
used in drafting these proposed 
regulations. 


Comments Received Pursuant to Notice 
96-46 


In response to its request for 
comments in Notice 96—46, the IRS 
received 28 comment letters addressing 
a variety of topics pertaining to section 


- 4958. Some general comments requested 


that in applying the section 4958 excise 
taxes the IRS avoid creating 
administrative burdens on the vast 
majority of charities and only scrutinize 
a narrowly targeted group of charities 
prone to abuse the inurement 
prohibition. Most comments, however, 
focused on specific definitions or other 
statutory language in section 4958. A 
brief summary of the most frequently 
made suggestions follows. All of the 
comments were given consideration in 
preparing these proposed regulations. 

Commentators made suggestions 
regarding the definition of disqualified 
person, including applying a facts and 
circumstances test that annunciates only 
general principles; using a test that does 
not treat all of an organization’s officers 
as necessarily being disqualified 
persons; deferring to an organization’s 
own internal good-faith identification of 
disqualified persons; treating certain 
donors as disqualified persons under 
standards similar to those for private 
foundation substantial contributors; 
clarifying that a donor is not in a 
position to exercise substantial 
influence over the affairs of an 
organization solely by reason of having 
made a large donation; including as 
disqualified persons those persons who 
provide advice and consultation to 
organizations regarding potential excess 
benefit transactions; providing that a 
person does not become a disqualified 
person with respect to a transaction as 
a result of the transaction (thus a person 
who negotiated a compensation 
arrangement in good faith before 
entering into an employment 
relationship would not become a 
disqualified person by virtue of the 
negotiation); and excluding certain 
independent contractors from 
disqualified person status. 


Commentators on the tax to be paid 
by organization managers who 
participate in an excess benefit 
transaction knowingly, willfully, and 
without reasonable cause suggested the 
following: defining organization 
manager narrowly; using the principles 
of the regulations under sections 4946 
and 4955 in defining organization 
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manager, excluding in-house counsel 
and independent contractors (attorneys, 
accountants, etc.) from the definition; 
using an organization’s bylaws as the 
source of determining whether an 
individual is an officer, director, or 
trustee; excluding managers who voted 
against an excess benefit transaction 
from joint and several liability for any 
10% tax associated with the transaction; 
using the definitions in current section 
4946 private foundation regulations for 
knowing, willful, and reasonable cause; 
allowing managers to rely on advice of 
legal counsel to prove their 
participation in a transaction was due to 
reasonable cause, and expanding the 
category of persons qualified to render 
opinions with this effect. Although the 
proposed regulations provide that only 
advice of counsel in a reasoned written 
legal opinion protects organization 
managers in this regard, the IRS invites 
further comments on this topic. The IRS 
also requests that such comments 
address whether, to be consistent on 
this point, other regulations (e.g., 

§ 53.4941 and § 53.4945) should be 
amended as well. 

Numerous comments were received 
on determining reasonable 
compensation for services and fair 
market value in sale or exchange 
transactions. Commentators asked the 
IRS to use existing law standards under 
section 162 for determining reasonable 
compensation and to provide special 
standards for new organizations in the 
start-up phase of operations. With 
respect to compensation, some 
commentators also requested objective 
standards or charts of reasonable 
compensation amounts; others 
requested that the regulations not 
impose strict dollar limitations on what 
would constitute reasonable — 
compensation. 

Several commentators made 
suggestions regarding the requirement 
that an organization must demonstrate 
its intent to treat economic benefits as 
compensation in order to treat the 
benefit as being provided in exchange 
for services. These suggestions included 
using a facts and circumstances test to 
determine whether an organization 
clearly indicated its intent to treat a 
benefit as compensation; considering 
certain small amounts inadvertently not 
included in a disqualified person’s 
reported compensation as de minimis 
and not triggering section 4958 taxes; 

’ and allowing a reasonable cause 
exception under which items that were 
not reported as compensation could still 
be treated as provided in exchange for 
services. 

A number of commentators requested 
that the definition of an excess benefit 


transaction exclude the provision of 
certain types of benefits to a disqualifie 
person. These benefits included 
economic benefits made available to the 
general public on at least as favorable a 
basis; economic benefits that are de 
minimis fringe benefits under section 
132; reimbursements for expenses of 
administration of an organization; and 
incidental benefits. 

Commentators provided a wide range 
of suggestions on the subject.of which 
revenue-sharing arrangements should 
constitute excess benefit transactions. 
Suggestions included incorporating 
existing IRS unpublished guidance in a 
safe harbor rule; using the principles of 
Rev. Rul. 69-383 (1969-2 C.B. 113), to 
determine whether a particular plan of 
compensation results in prohibited 
inurement or private benefit; limiting 
the category of revenue-sharing 
arrangements that constitute excess 
benefit transactions to arrangements 
based on the organization’s revenues 
only; and applying regulations on 
revenue-sharing arrangements 
prospectively, with transition rules for 
existing arrangements. 

Many comments were received on the 
rebuttable presumption of 
reasonableness that is described in the 
legislative history as arising when a 
board of directors approves certain 
compensation arrangements or other 
transactions. The following suggestions 
were submitted in multiple comments: 
that the presumption apply when an 
applicable organization’s board 
approves general guidelines for entering 
into transactions with disqualified 
persons rather than voting on each 
individual transaction; that the 
regulations require a determination of 
reasonableness at the time the 
organization makes a payment to a 
disqualified person; that the 
presumption apply when approval is - 
given by a compensation committee that 
is not composed exclusively of directors 
or trustees; that the board or committee 
be considered independent if members 
recuse themselves when they have 
conflicts of interest; that the regulations 
clarify whether a joint compensation 
committee composed of representatives 
from several affiliated organizations 
would be a committee of each of the 
respective boards; that the regulations 
allow an organization’s board to 
delegate the responsibility for setting 
compensation to an independent 
committee; that the regulations use 
examples to define what is an 
independent firm that can produce 
salary surveys that will serve as 
appropriate data on comparability; that 
the regulations clarify that the 
rebuttable presumption is a safe harbor 


and no negative inference should be 
drawn if an organization does not avail 
itself of that safe harbor; and that the 
regulations clarify that compensation 
outside the range of comparables is not 
per se unreasonable. Some church 
representatives submitted comments 
noting that the religious beliefs of some 
churches and some state laws regarding 
churches prevent churches from 
benefitting from the rebuttable 
presumption of reasonableness because 
of the identity of the parties required to 
approve compensation arrangements or 
other transactions. While these 
proposed regulations do not provide a 
special exception for churches from the 
requirements that must be met to give 


_Tise to the rebuttable presumption, they 


do provide churches with a special rule 


_stating that the procedures of section 


7611 will be used in initiating and 
conducting any inquiry or examination 
into whether an excess benefit 
transaction has occurred between a 
church and a disqualified person. For 
purposes of this rule, the reasonable 
belief required to initiate a church tax 
inquiry is satisfied if there is a 
reasonable belief that a section 4958 tax 
is due from a disqualified person with 
respect to a transaction involving a 
church. 

Several comments were received on 
the relationship between revocation of 
tax-exempt status and the taxes imposed 
under section 4958, recommending that 
the regulations follow the legislative 
history on this question. The IRS 
intends to exercise its administrative 
discretion in enforcing the requirements 
of sections 4958, 501(c)(3) and 501(c)(4) 
in accordance with the direction given 
in the legislative history. The legislative 
history specifically provides that the 
IRS may still revoke the tax-exempt 
status of an organization for violating 
the inurement proscription, with or 
without imposition of section 4958 
excise taxes. It further provides that, in 
practice, the excise taxes imposed by 
section 4958 will be the sole sanction 
imposed in those cases in which the 
excess benefit does not rise to a level 
where it calls into question whether, on 
the whole, the organization functions as 
a charitable or other tax-exempt 
organization. In determining whether an 
excess benefit transaction rises to such 
a level, factors relating to the 
organization’s general pattern of 
compliance with the requirements of 
section 501(c)(3) or (4) and other 
applicable Federal and State laws will 
be taken into account. These factors 
would include whether the organization 
has been involved in repeated excess 
benefit transactions; the size and scope 
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of the excess benefit transaction; 
whether, after concluding that it has 
been party to an excess benefit 
transaction, the organization has 
implemented safeguards to prevent 
future recurrences; and whether there 
was compliance with other applicable 
laws. The IRS intends to publish the 
factors that it will consider in exercising 
‘its administrative discretion in guidance 
issued in conjunction with the issuance 
of final regulations under section 4958. 


Explanation of Provisions 
Overview 


This document contains proposed 
regulations that add new regulations 
under section 4958, and that amend and 
add to existing Income Tax and Excise 
Tax Regulations under sections 4963, 
6213, 6501, 7422, and 7611. The 
explanation of these proposed 
regulations is grouped into two parts: 
the substantive section 4958 regulations, 
and regulations under the provisions 
amended to reflect various effects of the 
enactment of section 4958 on 
abatement, Tax Court petitions, statute 
of limitations, refund actions, and 
church tax inquiries and examinations. 
The proposed § 53.4958 regulations are 
described in more detail in this 
- preamble under Section I, Taxes on 
excess benefit transactions, immediately 
below. The proposed amendments and 
additions to regulations under various 
procedural and administrative 
provisions affected by the enactment of 
section 4958 are described in Section II, 
Amendment of regulations under 
various procedural and administrative 
provisions, below. 


I. Taxes on Excess Benefit Transactions 


The proposed regulations describe the 
three taxes imposed under section 4958 
on excess benefit transactions between 
an applicable tax-exempt organization 
and a disqualified person. Two of the 
taxes are paid by certain disqualified 
persons who benefit economically from 
a transaction, and the other tax is paid 
by certain organization managers who 
participate in the transaction 
knowingly, willfully, and without 
reasonable cause. 

A disqualified person who receives an 
excess benefit from a transaction is 
liable for a tax equal to 25 percent of the 
excess benefit. If the excess benefit is 
not corrected within the taxable period, 
that disqualified person is then liable 
for a tax of 200 percent of the excess 
benefit. Taxable period is defined as the 
period beginning on the date the 
transaction occurs and ending on the 
earlier of the date of mailing a notice of 
deficiency for the 25 percent tax or the 


date on which the 25 percent tax is 
assessed. 

Correction is defined in the proposed 
regulations as undoing the excess 
benefit to the extent possible, and taking 
any additional measures necessary to 
place the organization in a financial 
position not worse than that in which it 
would be if the disqualified person had 
been dealing under the highest fiduciary 
standards. Correction of the excess 
benefit occurs if the disqualified person 
repays the applicable tax-exempt 
organization an amount of money equal 
to the excess benefit, plus any 
additional amount needed to 
compensate the organization for the loss 
of the use of the money or other 
property during the period commencing 
on the date the excess benefit 
transaction occurs and ending on the 
date the excess benefit is corrected. 
Correction may also be accomplished, in 
certain circumstances, by returning 
property to the organization and taking 
any additional steps necessary to make 
the organization whole. If the excess 
benefit transaction consists ofthe __ 
payment of compensation for services 
under a contract that has not been 
completed, termination of the 
employment or independent contractor 
relationship between the organization 
and the disqualified person is not 
required in order to correct. However, 
the terms of any ongoing compensation 
arrangement may need to be modified to 
avoid future excess benefit transactions. 
If the excess benefit is corrected within 
the correction period, then under the 
rules of section 4961 the 200 percent tax 
under section 4958(b) is not assessed. If 
the excess benefit is corrected within 
the correction period and it is 
established to the satisfaction of the 
Secretary that the excess benefit 
transaction was due to reasonable cause 
and not to willful neglect, then under 
the rules of section 4962 the 25 percent 
tax under section 4958(a)(1) will be 
abated. 

Each organization manager who 
participated in the excess benefit 


transaction, knowing that it was sucha | 


transaction, unless such participation 
was not willful and was due to 
reasonable cause, is liable for a tax equal 
to 10 percent of the excess benefit, not 
to exceed an aggregate amount of 
$10,000 with respect to any one excess 
benefit transaction. An organization 
manager is, with respect to any 
applicable tax-exempt organization, any 
officer, director, or trustee of such 
organization, or any individual having 
powers or responsibilities similar to 
those of officers, directors, or trustees of 
the organization. Independent 
contractors, acting in a capacity as 


attorneys, accountants, and investment 
managers and advisors, are not officers. 
Any person who has authority merely to 
recommend particular administrative or 
policy decisions, but not to implement 
them without approval of a superior, is 
not an officer. An individual who is not 
an officer, director, or trustee, yet serves 
on a committee of the governing body of 
an applicable tax-exempt organization 
that is invoking the rebuttable 
presumption of reasonableness 
(described later in this section) based on 
the committee’s action, however, is an 
organization manager for purposes of 
the 10 percent tax. 

The definitions provided in the 
proposed regulations for the terms 
participation, knowing, willful, and due 
to reasonable cause with respect to 
organization managers for section 4958 
purposes parallel the definitions of 
those terms used with respect to 
foundation managers in the section 4941 
regulations. If an organization manager, 
after full disclosure of the factual 
situation to legal counsel (including in- 
house counsel) relies on the advice of 
such counsel expressed in a reasoned 
written legal opinion that a transaction 
is not an excess benefit transaction 
under section 4958, that manager’s 
participation in such transaction will 
ordinarily not be considered knowing or 
willful, and will ordinarily be 
considered due to reasonable cause, 
even if the transaction is subsequently 
held to be an excess benefit transaction. 

With respect to any specific excess 
benefit transaction, if more than one 
person is liable for any of the taxes 
imposed by section 4958, all persons 
with respect to whom a particular tax is 
imposed are jointly and severally liable 
for that tax. For instance, if more than 
one disqualified person benefits from 
the same transaction, all the benefitting 
disqualified persons are jointly and 
severally liable for the respective 
section 4958(a)(1) or (b) taxes on that 
transaction. Where an organization 
manager also receives an excess benefit 
from an excess benefit transaction, the _ 
manager may be liable-for both taxes 
imposed by section 4958(a). 

xcept as otherwise provided in the 
proposed regulations, a transaction 
occurs on the date on which a 
disqualified person receives an 
economic benefit from the applicable 
tax-exempt organization for federal 
income tax purposes. In the case of 
payment of deferred compensation, the 
transaction occurs on the date the 
deferred compensation is earned and 
vested. 

The proposed regulations cross- 
reference sections 6501(e)(3) and 6501(l) 
and the regulations thereunder, as 


> 
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amended, for statute of limitations rules 
for section 4958 excise taxes. Thus, the 
statute of limitations for imposition of 
tax under section 4958 generally begins 
to run as of the date the applicable tax- 
exempt organization files its return 
(Form 990) for the year in which the 
excess benefit transaction occurred. 

The proposed regulations provide that 
the taxes imposed on excess benefit 
transactions apply to transactions 
occurring on or after September 14, 
1995. However, these taxes do not apply 
to a transaction pursuant to a written 
contract that was binding on September 
13, 1995, and at all times thereafter 
before the transaction occurred. A 
written binding contract that is 
terminable or subject to cancellation by 
the applicable tax-exempt organization 
without the disqualified person’s 
consent is treated as a new contract as 
of the date that any such termination or 
cancellation, if made, would be 
effective. If a binding written contract is 
materially modified (including 
situations in which the contract is 
amended to extend its term or to 
increase the amount of compensation 
payable to the disqualified person), it is 
treated as a new contract entered into as 
of the date of the material modification. 


Definition of Applicable Tax-Exempt 
Organization 

The proposed regulations generally 
define an applicable tax-exempt 
organization as any organization that, 
without regard to any excess benefit, is 
or would have been described in 
sections 501(c)(3) or (4) and exempt 
from tax under section 501(a) at any 
time during a five-year period ending on 
the date of an excess benefit transaction 
(the lookback period). In the specific 
case of any transaction occurring before 
September 14, 2000, the lookback 
period begins on September 14, 1995, 
and ends on the date of the transaction. 

To be described in section 501(c)(3) 
for purposes of section 4958, an 
organization must meet the 
requirements of section 508 (subject to 
any applicable exceptions provided by 
that section). A private foundation as 
defined in section 509(a) is not an 
applicable tax-exempt organization for 
section 4958 purposes. An organization 
that has applied for and received 
recognition of exemption as an 
organization described in section 
501(c)(4) is an applicable tax-exempt 
organization for section 4958 purposes. 
In addition, an organization that has 
sought to take advantage of section 
501(c)(4) status by filing an application 
for recognition of exemption under 
section 501(c)(4) with the IRS, filing an 
information return as a section 501(c)(4) 


organization under the Code or 
regulations promulgated thereunder, or 
otherwise holding itself out as being 
described in section 501(c)(4), is an 
applicable tax-exempt organization for 
section 4958 purposes. 

A foreign organization that receives 
substantially all of its support from 
sources outside of the United States is 
not an applicable tax-exempt 
organization for section 4958 purposes. 
Section 4948(b) generally states that 
chapter 42 taxes, including section 4958 
taxes on excess benefit transactions, do 
not apply to any foreign organization 
that has received substantially all of its 
support from sources outside the United 
States. 


Definition of Disqualified Person 


The proposed regulations define a 
disqualified person as a person who, 
with respect to any transaction with an 
applicable tax-exempt organization, at 
any time during a five-year period 
beginning after September 13, 1995, and 
ending on the date of such transaction, 
was in a position to exercise substantial 
influence over the affairs of the 
organization. Certain are 
statutorily defined «4 disqualified 
persons under section 4958(0, including 
certain family members of disqualified 
persons (spouse, brothers or sisters (by- 
whole or half blood), spouses of 
brothers or sisters (by whole or half 
blood), ancestors, children, 
grandchildren, great grandchildren, and 
spouses of children, grandchildren, and 
great grandchildren), and 35 percent 
controlled entities (a corporation in 
which a disqualified person owns more 
than 35 percent of the combined voting 
power; a partnership in which a 
disqualified person owns more than 35 
percent of the profits interest; or a trust 
or estate in which a disqualified person 
owns more than 35 percent of the 
beneficial interest). 

The proposed regulations specifically 
identify certain persons as having 
substantial influence over the affairs of 
an applicable tax-exempt organization. 
These specified persons include any 
individual who serves as a voting 
member on the governing body of the 
organization; any individual or 
individuals who have the power or 
responsibilities of the president, chief 
executive officer or chief operating 
officer of an organization; an 
individual or individuals who have the 
power or responsibilities of treasurer or 
chief financial officer of an organization; 
and any person who has a material 
financial interest in certain provider- 
sponsored organizations in which a 
hospital that is an applicable tax-exempt 
organization participates. 


The proposed regulations deem two 
categories of persons not to have 
substantial influence over the affairs of 
an applicable tax-exempt organization. 
The first category comprises other 
applicable tax-exempt organizations 
described in section 501(c)(3). The 
second category comprises any 
employee who, for the taxable year in 
which the benefits are provided, 
receives economic benefits, directly or 
indirectly from the organization, of less 
than the amount of compensation 
referenced for a highly compensated 
employee in section 414(q)(1)(B)(i), who 
is not a statutorily-defined disqualified 
person and not specifically identified by 
the regulations as having substantial 
influence, and is not a substantial 
contributor to the organization within 
the meaning of section 507(d)(2). 

The proposed regulations provide that 
except as specified in the categories set 
forth in the statute or the preceding 
parts of the regulation, the 
determination of whether a person has 
substantial influence over the affairs of 
an organization is based on all relevant 
facts and circumstances. A person who 
has managerial control over a discrete 
segment of an organization may 
nonetheless be in a position to exercise 
substantial influence over the affairs of 
the entire organization. Facts and 
circumstances tending to show that a 
person has substantial influence over 
the affairs of an organization include, 
but are not limited to, the following: 
that the person founded the 
organization; that the person is a 
substantial contributor (within the 
meaning of section 507(d)(2)) to the 
organization; that the person’s 
compensation is based on revenues 
derived from activities of the 
organization that the person controls; 
that the person has authority to control 
or determine a significant portion of the 
organization’s capital expenditures, 
operating budget, or compensation for 
employees; that the person has 
managerial authority or serves as a key 
advisor to a person with managerial 
authority; or that the person owns a 
controlling interest in a corporation, 
partnership, or trust that is a 
disqualified person. 

Facts and circumstances tending to 
show that a person does not have 
substantial influence over the affairs of 
an organization include but are not. 
limited to, the following: that the person 
has taken a bona fide vow of poverty as 
an employee, agent, or on behalf of a 
religious organization; that the person is 
an independent contractor, such as an 
attorney, accountant, or investment 
manager or advisor, acting in that 
capacity, unless the person is acting in 
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that capacity with respect to a 
transaction from which the person 
might economically benefit either 
directly or indirectly (aside from fees 
received for the professional services 
rendered); and that any preferential 
treatment a person receives based on the 
size of that person’s donation is also 
offered to any other donor making a 
comparable contribution as part of a 
solicitation intended to attract a 
substantial number of contributions. 

In the case of multiple organizations 
affiliated by common control or 
governing documents, the determination 
of whether a person does or does not 
have substantial influence will be made 
separately for each applicable tax- 
exempt organization. 


Excess Benefit Transaction 


The proposed regulations state that an 
excess benefit transaction is any 
transaction in which an economic 
benefit is provided by an applicable tax- 
exempt organization directly or 
indirectly to, or for the use of, any 
disqualified person if the value of the 
economic benefit provided exceeds the 
value of the consideration (including 


“ which property or 


applicable tax-exempt organization is 
not an excess benefit transaction if the 
premium or the indemnification is 
treated as compensation to the 
disqualified person when paid, and the 
total compensation paid to the 
disqualified person is reasonable. 

e proposed regulations provide that 
if the amount of the economic benefit 
provided by the applicable tax-exempt 
organization exceeds the fair market 
value of the consideration, the excess is 
the excess benefit on which tax is 
imposed by section 4958. Rules 
concerning the excess benefit in certain 
revenue-sharing transactions are 
described later in this section. The fair 
market value of property is the price at 
e right to use 
property would change hands between 
a willing buyer and a willing seller, 
neither being under any compulsion to 
buy, sell, or transfer property or the 
right to use property, and both having 
reasonable knowledge of relevant facts. 


Compensation 


Compensation for the performance of 
services is reasonable only if it is an 
amount that would ordinarily be paid 


the performance of services) received for for like services by like enterprises 


proving such benefit. An excess 

nefit transaction also includes certain 
revenue-sharing transactions (described 
later in this section). A benefit can be 
provided indirectly if it is provided 
through one or more entities controlled 
by or affiliated with the applicable tax- 
exempt organization. 

Certain economic benefits provided 
by an applicable tax-exempt 
organization to a disqualified person are 
disregarded for purposes of section 
4958. These include paying reasonable 
expenses for members of the governing 
body of an applicable tax-exempt 
organization to attend meetings of the 
governing body of the organization, not 
including expenses for luxury travel or 
spousal travel; an economic benefit 
provided to a disqualified person that 
the disqualified person receives solely 
as a member of, or volunteer for, the 
organization, if the benefit is provided 
to members of the public in exchange 


' for a membership fee of $75 or less per 


year; and an economic benefit provided 
to a disqualified person that the 
disqualified person receives solely as a 
member of a charitable class the 
applicable tax-exempt organization 
intends to benefit. 


under like circumstances. Generally, the 
circumstances to be taken into 
consideration are those existing at the 
date when the contract for services was 
made. However, where reasonableness 
of compensation cannot be determined 
based on circumstances existing at the 
date when the contract for services was 
made, then that determination is made 
based on all facts and circumstances, up 
to and including circumstances as of the 
date of payment. In no event shall 
circumstances existing at the date when 
the contract is questioned be considered 
in making a determination of the 
reasonableness of compensation. A 
written binding contract that is 
terminable or subject to cancellation by 
the applicable tax-exempt organization 
without the disqualified person’s 
consent is treated as a new contract as 
of the date that any such termination or 


cancellation, if made, would be 


effective. If a binding written contract is 
materially modified (which includes 
amending the contract to extend its term 
or increase the amount of compensation 
payable to the disqualified person), it is 
treated as a new contract entered into as 
of the date of the material modification. 
Examples illustrate whether the 


The proposed regulations provide that reasonableness of compensation can be 


the payment of a premium for an 
insurance policy providing liability 
insurance to a disqualified person to 
cover any taxes imposed under this 
section or indemnification of a 
disqualified person for such taxes by an 


determined based on circumstances 
existing at the time a contract for the 
performance of services was made. In 
accordance with the legislative history, 
the fact that a State or local legislative 
or agency body has authorized or 


approved a particular compensation 
package paid to a disqualified person is 
not determinative of the reasonableness ~ 
of compensation paid for purposes of 
section 4958 excise taxes. Under the 
proposed regulations, the fact that a 
particular compensation package is 
authorized or approved by a court also 
is not determinative of the 
reasonableness of compensation paid to 
a disqualified person. 

Compensation for purposes of section 
4958 includes all items of compensation 
provided by an applicable tax-exempt 
organization in exchange for the 
performance of services by a 
disqualified person. These items of 
compensation include, but are not 
limited to, all forms of cash and 
noncash compensation, including 
salary, fees, bonuses, and severance 
payments paid, and all forms of deferred 
compensation that is earned and vested, 
whether or not funded, and whether or 
not paid under a deferred compensation 
plan that is a qualified plan under 
section 401(a). If deferred compensation 
for services performed in multiple prior 
years vests in a later year, then that 
compensation is attributed to the years 
in which the services were performed. 
Compensation also includes the amount 
of premiums paid for liability or any 
other insurance coverage, as well as any 
payment or reimbursement by the 
organization of charges, expenses, fees, 
or taxes not covered ultimately by the 
insurance coverage; all other benefits, 
whether or not included in income for 
tax purposes, including payments to 
welfare benefit plans on behalf of the 
disqualified persons, such as plans 
providing medical, dental, life 
insurance, severance pay, and disability 
benefits, and both taxable and 
nontaxable fringe benefits (other than 
working condition fringe benefits 
described in section 132(d) and de 
minimis fringe benefits described in 
section 132(e)), including expense 
allowances or reimbursements or 
foregone interest on loans that the 
recipient must report as income on his 
separate income tax return; and any 
economic benefit provided by the 
applicable tax-exempt organization 
directly or indirectly through another 
entity, owned, controlled by or affiliated 
with the applicable tax-exempt 
organization, whether such other entity 
is taxable or tax-exempt. 

An economic benefit that an 
applicable tax-exempt organization 
provides to, or for the use, of a 
disqualified person is not treated as 
consideration for the performance of 
services unless the organization clearly 
indicates its intent to treat the benefit as 
compensation when the benefit is paid. 
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An applicable tax-exempt organization 
will be treated as having intended to 
provide an economic benefit as 
compensation for services only if it _ 
provides clear and convincing evidence 
of having that intent when the benefit 
was paid. An applicable tax-exempt 
organization can provide clear and 
convincing evidence of such intent by 
reporting the economic benefit as 
compensation on original or amended 
federal tax information returns with 
respect to the payment (e.g., Form W— 
2 or 1099) or with respect to the 
organization (e.g., Form 990), filed 
before the commencement of an IRS 
examination in which the reporting of 
the benefit is questioned. For purposes 
of section 4958 and these proposed 
regulations, afi IRS examination of an 
applicable tax-exempt organization has 
commenced if the organization has 
received written notification from the 
Exempt Organizations Division of an 
impending Exempt Organizations 
examination, or written notification of 
an impending referral for an Exempt 
Organizations examination, and also 
includes having been under an Exempt 
Organizations examination that is now 
in Appeals or in litigation for issues 
raised in an Exempt Organizations 
examination of the period in which the 
excess benefit transaction occurred. 
Reporting of an economic benefit to 
provide clear and convincing evidence 
of intent is also accomplished if the 
recipient disqualified person reports the 
benefit as income on the person’s Form 
1040 for the year in which the benefit 
is received. If the amount of an 
economic benefit paid to a disqualified 
person is not reported and should have 
been reported on any information return 
issued by the applicable tax-exempt 
organization, and the failure to report 


was due to reasonable cause as defined ~ 


under section 6724 regulations, then the 
organization is deemed to satisfy the 
clear and convincing evidence 
requirement. To show that its failure to 
report an economic benefit that should 
have been reported on an information 
return was due to reasonable cause, the 
applicable tax-exempt organization 
must establish that there are significant 
mitigating factors with respect to its 
failure to report, or the failure arose 
from events beyond the organization’s 
control, and the organization acted in a 
responsible manner both before and 
after the failure occurred. If an 
organization fails to provide clear and 
convincing evidence that it intended to 
provide an economic benefit as 

. compensation for services when paid, 
any services provided by the 
disqualified person will not be treated 


as provided in consideration for the 
economic benefit. 


Transaction in Which Amount of 
Economic Benefit Determined in Whole 
or in Part by the Revenues of One or 
More Activities of the Organization 


The proposed regulations apply a 
facts and circumstances test to assess 
whether a transaction in which the 
amount of an economic benefit provided 
by an applicable tax-exempt 
organization to or for the use of a 
disqualified person is determined in 
whole or in part by the revenues of one 
or more activities of the applicable tax- 
exempt organization (revenue-sharing 
transaction) results in inurement, and 
therefore constitutes an excess benefit 
transaction. A revenue-sharing 
transaction may constitute an excess 
benefit transaction regardless of whether 
the economic benefit provided to the 
disqualified person exceeds the fair _ 
market value of the consideration 
provided in return if, at any point, it 
permits a disqualified person to receive 
additional compensation without 
providing proportional benefits that 
contribute to the organization’s 
accomplishment of its exempt purpose. 
If the economic benefit is provided as 
compensation for services, relevant facts 
and circumstances include, but are not 
limited to, the relationship between the 
size of the benefit provided and the 
quality and quantity of the services — 
provided, as well as the ability of the 
party receiving the compensation to 
control the activities generating the 
revenues on which the compensation is 
based. 


The type of revenue-sharing 
transaction described in the proposed 
regulations constitutes an excess benefit 
transaction if it occurs on or after the 
date of publication of final regulations. 
The excess benefit in such a transaction 
consists of the entire economic benefit 
provided. Any revenue-sharing 
transaction occurring after September 
13, 1995, may still constitute an excess 
benefit transaction if the economic 
benefit provided to the disqualified 
person exceeds the fair market value of 
the consideration provided in return. 
Before the date of publication of final 
regulations, however, the excess benefit 
shall consist only of that portion of the 
economic benefit that exceeds the fair 
market value of the consideration 
provided in return. Examples are 
provided of revenue-sharing 
transactions that do and do not 
constitute excess benefit transactions. 


Rebuttable Presumption That 
Transaction Is Not an Excess Benefit 
Transaction 


The proposed regulations provide that 
a compensation arrangement between 
an applicable tax-exempt organization 
and a disqualified person is presumed 
to be reasonable, and a transfer of 
property, a right to use property, or any 
other benefit or privilege between an 
applicable tax-exempt organization and 
a disqualified person is presumed to be 
at fair market value, if three conditions 
are satisfied. The three conditions are as 
follows: (1) the compensation 
arrangement or terms of transfer are 
approved by the organization’s 
governing body or a committee of the 
governing body composed entirely of 
individuals who do not have a conflict 
of interest with respect to the 
arrangement or transaction; (2) the 
governing body, or committee thereof, 
obtained and relied upon appropriate 
data as to comparability prior to making 
its determination; and (3) the governing 
body or committee adequately 
documented the basis for its 
determination concurrently with 
making that determination. The 
presumption established by satisfying 
these three requirements may be 
rebutted by additional information 
showing that the compensation was not 
reasonable or that the transfer was not 
at fair market value. 

-To the extent permitted under local 
law, the governing body of an applicable 
tax-exempt organization may authorize 
other parties to act on its behalf by 
following specified procedures that 
satisfy the three requirements for 
invoking the rebuttable presumption of 
reasonableness. An arrangement or 
transaction that is subsequently 
approved by the board’s designee or 
designees in accordance with those 
procedures shall be subject to the 
rebuttable presumption even though the 
governing body does not vote separately 
on the specific arrangement or 
transaction. 

With respect to the first requirement, 
the proposed regulations provide that 
the governing body is the board of 
directors, board of trustees, or 
equivalent controlling body of the 
applicable tax-exempt organization. A 
committee of the governing body may be 
composed of any individuals permitted 
under state law to serve on such a 
committee, and may act on behalf of the 
governing body to the extent permitted 
by state law. However, any members of 
such a committee who are not members 
of the governing body are deemed to be 
organization managers for purposes of 
the tax imposed by section 4958(a)(2) if 
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the organization is invoking the 
rebuttable presumption based on the 
actions of the committee. A person is 
not included on an organization’s 
governing body or committee thereof 
when the governing body or committee 
is reviewing a transaction if that person 
meets with the other members only to 
answer questions, and otherwise recuses 
himself from the meeting and is not 
present during debate and voting on the 
transaction or compensation 
arrangement. 

The proposed regulations provide that 
a member of the governing body, or 
committee thereof, does not have a 
conflict of interest with respect to a 
compensation arrangement or 
transaction if the member is not the 
disqualified person and is not related to 
any disqualified person participating in 
or economically benefitting from the 
compensation arrangement or 
transaction; is not in an employment 
relationship subject to the direction or 
control of any disqualified person 
participating in or economically 
benefitting from the compensation 
arrangement or transaction; is not 
receiving compensation or other 
payments subject to approval by any 
disqualified person participating in or 
economically benefitting from the 
compensation arrangement or 
transaction; has no material financial 
interest affected by the compensation 
arrangement or transaction; and, as 
prescribed in the legislative history, 
does not approve a transaction 
providing economic benefits to any 
disqualified person participating in the 
compensation arrangement or 
transaction, who in turn has approved 
or will approve a transaction providing 
economic benefits to the member. An 
arrangement or transaction has not been 
approved by a committee of a governing 
body if, under the governing documents 
of the organization or state law, the 
committee’s decision must be ratified by 
the full governing body in order to 
become effective. 

With respect to the second 
requirement for the rebuttable 
presumption of reasonableness, the 
proposed regulations provide that a 
governing body or committee has 
appropriate data on comparability if, 
given the knowledge and expertise of its 
members, it has information sufficient 
to determine whether a compensation 
arrangement will result in the payment 
of reasonable compensation or a 
transaction will be for fair market value. 
Relevant information includes, but is 
not limited to, compensation levels paid 
by similarly situated organizations, both 
taxable and tax-exempt, for functionally 
comparable positions; the availability of 


similar services in the geographic area 
of the applicable tax-exempt 
organization; independent 
compensation surveys compiled by 
independent firms; actual written offers 
from similar institutions competing for 
the services of the disqualified person; 
and independent appraisals of the value 
of property that the applicable tax- 
exempt organization intends to 
purchase from, or sell or provide to the 
disqualified person. 

A special rule is provided for 
organizations with annual gross receipts 
of less than $1 million. Under this rule, 
when the governing body reviews 
compensation arrangements, it wiil be 
considered to have appropriate data as 
to comparability if it has data on 
compensation paid by five comparable 
organizations in the same or similar 
communities for similar services. No 
inference is intended with respect to 
whether circumstances falling outside 
this safe harbor will meet the 
requirements with respect to the 
collection of appropriate data. 

For purposes of the third requirement 
of the rebuttable presumption of 
reasonableness under the proposed 
regulations, to be documented 
adequately, the written or electronic 
records of the governing body or 
committee must note the terms of the 
transaction that was approved and the 
date it was approved; the members of 
the governing body or committee who 
were present during debate on the 
transaction or arrangement that was 
approved and those who voted on it; the 
comparability data obtained and relied 
upon by the committee and how the 
data was obtained; and the actions taken 
with respect to consideration of the 
transaction by anyone who is otherwise 
a member of the governing body or 
committee but who had a conflict of 
interest with respect to the transaction 
or arrangement. If the governing body or 
committee determines that reasonable 
compensation for a specific arrangement 
or fair market.value in a specific 
transaction is higher or lower than the 
range of comparable data obtained, the 
governing body or committee must 
record the basis for its determination. 
For a decision to be documented 
concurrently, records must be prepared 
by the next meeting of the governing 
body or committee occurring after the 
final action or actions of the governing 
body or committee are taken. Records 
must be reviewed and approved by the 
governing body or committee as 
reasonable, accurate and complete 
within a reasonable time period 
thereafter. 

If reasonableness of the compensation 
cannot be determined based on 


circumstances existing at the date when 


a contract for services was made, then 
the rebuttable presumption cannot arise 
until circumstances exist so that 
reasonableness of compensation can be 
determined, and the three requirements 
for the presumption subsequently are 
satisfied. 

The fact that a transaction between an 
applicable tax-exempt organization and 
a disqualified person is not subject to 
the presumption described in this 
section shall not create any inference 
that the transaction is an excess benefit 
transaction. Neither shall the fact that a 
transaction qualifies for the 
presumption exempt or relieve any 
person from compliance with any 
federal or state law imposing any 
obligation, duty, responsibility, or other 
standard of conduct with respect to the 
operation or administration of any 
applicable tax-exempt organization. The 
rebuttable presumption applies to all 
payments made or transactions 
completed in accordance with a contract 
provided that the three requirements of 
the rebuttable presumption were met at 
the time the contract was agreed upon. 


Special Rules 


The proposed regulations provide that 
the excise taxes imposed by section 
4958 do not affect the substantive 
statutory standards for tax exemption 
under sections 501(c)(3) or (4). 
Organizations are described in those 
sections only if no part of their net 
earnings inure to the benefit of any 
private shareholder or individual. 

The proposed regulations provide that 
the procedures of section 7611 will be 
used in initiating and conducting any 
inquiry or examination into whether an 
excess benefit transaction has occurred 
between a church and a disqualified 
person. For purposes of this rule, the 
reasonable belief required to initiate a 
church tax inquiry is satisfied if there is 


_ a reasonable belief that a section 4958 


tax is due from a disqualified person 
with respect to a transaction involving 
a church. Any additional procedures 
that apply when determining whether 
disqualified persons are liable for taxes 
as a result of transactions with 
organizations other than churches will 
apply when determining whether 
disqualified persons are liable for taxes 
as a result of transactions with 
churches. 


II. Amendment of Regulations Under 
Various Procedural and Administrative 
Provisions 

The proposed regulations amend the 
section 4963 regulations to include 
section 4958 taxes in the list of taxes 
subject to abatement under sections 
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4961 and 4962; amend the section 6213 
regulations to suspend the time period 
for filing a Tax Court petition for the 
time allowed by the Commissioner to 
correct a section 4958 transaction; 
amend the section 6501 regulations to 
allow the filing of an information return 
by an applicable tax-exempt 
organization to begin the three-year 
limitation on assessment and collection 
for section 4958 taxes (or six years if an 
organization failed to disclose an item); 
amend the section 7422 regulations to 
apply existing rules for refund 
proceedings to section 4958 taxes; and 
amend section 7611 regulations to cross- 
reference the rules governing the 
interaction between section 4958 and 
section 7611 in these proposed 
regulations. 
xcept as otherwise specified in the 

text of the final regulations, these 
regulations will be effective upon 
publication of the final regulations in 
the Federal Register. Taxpayers may 
rely on these proposed regulations for 
guidance pending the issuance of final 
regulations. If, and to the extent, future 
guidance is more restrictive than the 
guidance in these proposed regulations, 
the future guidance will be applied 
without retroactive effect. 
Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a 
significant regulatory action as defined 
in Executive Order 12866. Therefore, a 
regulatory assessment is not required. 

An initial regulatory flexibility 
analysis has been prepared as required 
for the collection of information in this 
notice of proposed rulemaking under 5 
U.S.C. 603. The analysis follows: 


Initial Regulatory Flexibility Analysis 


These proposed regulations clarifying 
section 4958 of the Code (Taxes on 
excess benefit transactions) may have an 
impact on small organizations if those 
organizations avail themselves of the 
rebuttable presumption of 
reasonableness described in the 
regulations (26 C.F.R. 53.4958-6(a)(2), 
53.4958-6(a)(3), 53.4958-6(d)(2), and 
53.4958-6(d)(3)). The rebuttable 
presumption is being considered 
because the legislative history of section 
4958 (H. REP. 104-506 at 56—7, March 
28, 1996) stated that parties toa 
transaction should be entitled to rely on 
such a rebuttable presumption that a 
compensation arrangement or a property 
transaction between certain 

_ organizations and disqualified persons 
of the organizations is reasonable or at 
fair market value. The legislative history 
further instructed the Secretary of the 
Treasury and the IRS to issue guidance 


in connection with the standard for 
establishing reasonable compensation or 
fair market value that incorporates this 
presumption. 

The objective for the rebuttable 
presumption is to allow organizations 
that satisfy the three requirements to 
presume that compensation 
arrangements and property transactions 
entered into with disqualified persons 
pursuant to satisfaction of those 
requirements are reasonable or at fair 
market value. In such cases, the section 
4958 excise taxes can be imposed only 
if the IRS develops sufficient contrary 
evidence to rebut the probative value of 
the evidence put forth by the parties to 
the transaction. The legal basis for the 
proposed rule is Code sections 4958 and 
7805. 

The proposed rule affects 
organizations described in sections 
501(c)(3) and (4) (applicable tax-exempt 
organizations). Some applicable tax- 
exempt organizations may be small 
organizations, defined in 5 U.S.C. 601(4) 
as any not-for-profit enterprise which is 
independently owned and operated and 
is not dominant in its field. 

The proposed recordkeeping burden 
entails obtaining and relying on 
appropriate comparability data and 
documenting the basis of an 
organization’s determination that 
compensation is reasonable, or a 
property transfer (or transfer of the right 
to use property) is at fair market value. 
These actions are necessary to meet two 
of the requirements specified in the 
legislative history for obtaining the 
rebuttable presumption of 
reasonableness. The skills necessary for 
these actions are of the type required for 
obtaining and considering comparability 
data, and for documenting the 
membership and actions of the 
governing board or relevant committee 
of the organization. Applicable tax- 
exempt organizations that are small 
entities of the class that files Form 990- 
EZ (i.e., those with gross receipts of less 
than $100,000 and assets of less than 
$250,000) are unlikely to undertake 
fulfilling the requirements of the 
rebuttable presumption of 
reasonableness, and therefore will not 
be affected by the recordkeeping 
burden. All other classes of applicable 
tax-exempt organizations that file Form 
990, up to organizations with assets of 
$50 million, are likely to be small 
organizations that avail themselves of 
the rebuttable presumption of 
reasonableness. These classes range 
from organizations with assets of 
$100,000 to $50 million. The proposed 
rule currently contains a less 
burdensome safe harbor for one of the 
requirements (obtaining comparability 


data on compensation) for organizations 
with annual gross receipts of less than 
$1 million. The IRS is not aware of any 
other relevant federal rules which may 
duplicate, overlap, or conflict with the 
proposed rule. A less burdensome 
alternative for small organizations 
would be to exempt those entities from 
the requirements for establishing the 
rebuttable presumption of 
reasonableness. However, it is not 
consistent with the statute to allow 
organizations to rely on this 
presumption without satisfying some 
conditions. Satisfaction of the 
requirements as outlined in the 
legislative history leads to a benefit, but 
failure to satisfy them does not 
necessarily lead to a penalty. A more 
burdensome alternative would be to 
require all applicable tax-exempt 
organizations under Code section 4958 
to satisfy the three requirements of the 
rebuttable presumption of 
reasonableness under all circumstances. 
Pursuant to section 7805(f) of the 
Internal Revenue Code, this notice of 
proposed rulemaking will be submitted 
to the Chief Counsel for Advocacy of the: 
Small Business Administration for 
comment on its impact on business. 


Comments and Requests for a Public 
Hearing 


Before these proposed regulations are 
adopted as final regulations, 
consideration will be given to any 
written comments (a signed original and 
eight (8) copies) that are submitted 
timely to the IRS. All comments will be 
available for public inspection and 
copying. A teleconference public 
hearing may be scheduled if requested 
in writing by a person wishing to testify 
outside the Washington, DC area who 
timely submits written comments. A 
request for a hearing by video 
conference was made on April 7, 1998, 
by the Taxation Section of the Los 
Angeles County Bar Association. Ifa 
teleconference public hearing is 
scheduled, notice of the date, time, 
place, and remote teleconference sites 
for the hearing will be published in the 
Federal Register. 

In addition to several areas mentioned 
earlier in this preamble, specific 
comments are requested with respect to 
certain issues raised by these proposed 
regulations. Concerning the relationship 
between revocation of tax-exempt status 
and the taxes imposed under section 
4958, comments are invited to be 
considered in preparing guidance 
outlining the factors the IRS will 
consider in exercising its administrative 
discretion in accordance with the 
legislative history. Comments are also 
requested with regard to the rule under 
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which an economic benefit provided to, 
or for the use of, a disqualified person 
will not be treated as consideration for 
the performance of services absent the 
clear indication of the organization's 
intent to treat the benefit as 
compensation when the benefit is paid. 
Specifically, comments are requested on 
appropriate ways of applying this rule 
that will not create an unnecessary 
burden on affected organizations. 
Additionally, comments are requested 
with respect to the effect of the 
proposed regulations on different 
compensation arrangements, including 
revenue-based compensation, deferred 
compensation, and the use of options as 
compensation. 
Drafting Information 

The principal author of these 
regulations is Phyllis D. Haney, Office of 
Associate Chief Counsel (Employee 
Benefits and Exempt Organizations). 
However, other personnel from the IRS 
and Treasury Department participated 
in their development. 


List of Subjects 
26 CFR Part 53 


Excise taxes, Foundations, 
Investments, Lobbying, Reporting and 
recordkeeping requirements, Trusts and 
trustees. 


26 CFR Part 301 


Employment taxes, Estate taxes, 
Excise taxes, Gift taxes, Income taxes, 
Penalties, Reporting and recordkeeping 
requirements. 


Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR Parts 53 and 301 
are proposed to be amended as follows: 


PART 53—FOUNDATION AND SIMILAR 
EXCISE TAXES 


Paragraph 1. The authority citation 
for part 53 continues to read as follows: 


Authority: 26 U.S.C. 7805. 


Par. 2. Sections 53.4958—0 through 
53.4958—7 are added to read as follows: 


§ 53.4958-0 Table of contents. 

This section lists the captions 
contained in §§ 53.4958—1 through 
53.4958—7. 


§53.4958-1 Taxes on excess benefit 
transactions. 


(a) In general. 
(b) Excess benefit defined. 

(c) Taxes paid by disqualified person. 

(1) Initial tax. 

(2) Additional tax on disqualified person. 
(i) In general. 

(ii) Correction. 

(iii) Taxable period. 


{iv) Abatement if correction during the 


correction period. 


(d) Tax paid by organization managers. 
(1) In general. 

(2) Organization manager defined. 

(i) In general. 

(ii) Special rule for certain committee 


members. 


(3) Participation. 

(4) Knowing. 

(i) In general. 

(ii) Special rule. 

(5) Willful. 

(6) Due to reasonable cause. 

(7) Advice of counsel. 

(8) Limits on liability for management. 
(9) Joint and several liability. 

(e) Date of occurrence. 

(f) Statute of limitations. 

(g) Effective date for imposition of taxes. 
(1) In general. 

(2) Existing binding contracts. 


§ 53.4958-2—Definition of applicable tax- 
exempt organization. 

(a) In general. 

(b) Section 501{c)(3) organizations. 

(c) Section 501(c)(4) organizations. 


§ 53.4958-3—Definition of disqualified 
person. 

(a) In general. 

(b) Statutory categories of disqualified 
persons. 

(1) Family members. 

(2) Thirty-five percent controlled entities. 

(i) In general. 

(ii) Combined voting power. 

(iii) Constructive ownership rules. 

(A) Stockholdings. 

(B) Profits or beneficial interest. 

(c) Persons having substantial influence. 

(1) Individuals serving on the governing 
body who are entitled to vote. 

(2) Presidents, chief executive officers, or 
chief operating officers. 

(3) Treasurers and chief financial officers. 

(4) Persons with a material financial 


interest in a provider-sponsored organization. 


(d) Persons deemed not to have substantial 
influence. 

(1) Applicable tax-exempt organizations 
described in section 501(c)(3). 

(2) Employees receiving economic benefits 
of less than specified amount in a taxable 


year. 

(i) In general. 

(ii) Examples. 

(e) Facts and circumstances govern in all 
other cases. 

(1) In general. 

(2) Facts and circumstances tending to 
show substantial influence. 

(3) Facts and circumstances tending to 
show no substantial influence. 

(f) Examples. 

(g) Affiliated organizations. 


§53.4958-4 Excess benefit transaction. 


(a) Definition of excess benefit transaction. 

(1) In general. 

(2} Economic benefit provided directly or 
indirectly. 

(3) Certain economic benefits disregarded 
for purposes of section 4958. 


(i) Reimbursements for reasonable 
expenses of attending meetings of governing 
bod 


y: 

(ii) Economic benefits provided to a 
disqualified person solely as a member of, or 
volunteer for, the organization. 

(iii) Economic benefits provided to a 
disqualified person solely as a member of a 
charitable class. 

(4) Insurance or indemnification of excise 
taxes. 

(b) Standards for identifying excess 
benefits. 

(1) In general. 

(2) Fair market value for transfer of 
property. 

(3) Reasonable compensation. 

(i) In general. 

(ii) Items included in determining the 
value of compensation for purposes of 
section 4958. 

(iii) Examples. 

{(c) Establishing intent to treat economic 
benefit as consideration for the performance 
of services. 

(1) In general. 

(2) Clear and convincing evidence of 
intent. 

(i) In general. 

{ii) Reporting of benefit. 

(iii) Failure to report due to reasonable 


cause. 
(3) Effect of failing to establish intent. 
(4) Examples. 


§53.4958-5 Transaction in which amount 
of economic benefit determined in whole or 


- in part by the revenues of one or more 


activities of the organization. 

(a) In general. 

(b) Special rule for allocation or return of 
net margins or capital to members of certain 
cooperatives. 

(c) Rules effective prospectively. 

(d) Examples. 


§53.4958-6 Rebuttable presumption that 
transaction is not an excess benefit 
transaction. 


(a) In general. 

(b) Delegation pursuant to procedures. 

(c) Rebutting the presumption. 

(d) Requirements for invoking rebuttable 
presumption. 

(1) Disinterested governing body or 
committee. 

(i) In general. 

(ii) Persons not included on governing 
body or committee. 

(iii) Absence of conflict of interest. 

(iv) Rule where ratification of full 


governing body required. 
(2) Appropriate data as to comparability. 
(i) In general. 


(ii) Special rule for compensation paid by 
small organizations. 

(iii) Additional rules for special rule for 
small organizations. 

(iv) Examples. 

(3) Documentation. 

(e) No presumption until circumstances 
exist to determine reasonableness of 
compensation. 

(f) No inference from absence of 
presumption. 

(g) Period of reliance on rebuttable 
presumption. 


— 
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§53.4958-7 Special rules. 

(a) Substantive requirements for exemption 
still apply. 

(b) Interaction between section 4958 and 
section 7611 rules for church tax inquiries 
and examinations. 


§ 53.4958-1 Taxes on excess benefit 
transactions. 

(a) In general. Section 4958 imposes 
excise taxes on each excess benefit 
transaction (as defined in section 
4958(c) and § 53.4958-4 and § 53.4958— 
5) between an applicable tax-exempt 
organization (as defined in section 
4958(e) and § 53.4958-2) and a 
disqualified person (as defined in 
section 4958(f)(1) and § 53.4958-3). A 
disqualified person who receives an 
excess benefit from an excess benefit 
transaction is liable for payment of a 
section 4958(a)(1) excise tax equal to 25 
percent of the excess benefit. If an initial 
tax is imposed by section 4958(a)(1) on 
an excess benefit transaction and the 
transaction is not corrected within the 
taxable period, then any disqualified 
person who received an excess benefit 
from the excess benefit transaction on 
which the initial tax was imposed is 
liable for an additional tax of 200 
percent of the excess benefit. An 
organization manager (as defined in 
section 4958(f)(2) and paragraph (d) of 
this section) who participates in an 
excess benefit transaction, knowing that 
it was such a transaction, is liable for 
payment of a section 4958(a)(2) excise 
tax equal to 10 percent of the excess 
benefit, unless the participation was not 
willful and was due to reasonable cause. 
If an organization manager also receives 
an excess benefit from an excess benefit 
transaction, the manager may be liable 
for both taxes imposed by section 
4958(a). 

(b) Excess benefit defined. Except as 
provided in § 53.4958—5 with respect to 
certain revenue-sharing transactions, an 
excess benefit is the value of the 
economic benefit provided by an 
applicable tax-exempt organization 
directly or indirectly to or for the use of 
any disqualified person that exceeds the 
value of the consideration (including 
the performance of services) received by 
the organization for providing such 
benefit. 

(c) Taxes paid by disqualified 
person—(1) Initial tax. Section 
4958(a)(1) imposes a tax equal to 25 
percent of the excess benefit on each 
excess benefit transaction. The section 
4958(a)(1) tax shall be paid by any 
disqualified person who received an 
excess benefit from that excess benefit 
transaction. With respect to any excess 
benefit transaction, if more than one 
disqualified person is liable for the tax 


imposed by section 4958(a)(1), all such 
persons are jointly and severally liable 
for that tax. 

(2) Additional tax on disqualified 
person—(i) In general. Section 4958(b) 
imposes a tax equal to 200 percent of 
the excess benefit in any case in which 
a section 4958(a)(1) tax is imposed on 
an excess benefit transaction and the 
transaction is not corrected (as defined 
in section 4958(f)(6) and paragraph 
(c)(2)(ii) of this section) within the 
taxable period (as defined in section 
4958(f)(5) and paragraph (c)(2)(iii) of 
this section). The tax imposed by 
section 4958(b) is payable by any 
disqualified person who received an 
excess benefit from the excess benefit 
transaction on which the initial tax was 
imposed by section 4958(a)(1). With 
respect to any excess benefit 
transaction, if more than one 
disqualified person is liable for the tax 
imposed by section 4958(b), all such 
persons are jointly and severally liable 
for that tax. 

(ii) Correction. Correction means, with 
respect to any excess benefit 
transaction, undoing the excess benefit 
to the extent possible, and taking any 
additional measures necessary to place 
the organization in a financial position 
not worse than that in which it would 
be if the disqualified person had been 
dealing under the highest fiduciary 
standards. Correction of the excess 
benefit occurs if the disqualified person 
repays the applicable tax-exempt 
organization an amount of money equal 
to the excess benefit, plus any 
additional amount needed to 
compensate the organization for the loss 
of the use of the money or other 
property during the period commencing 
on the date of the excess benefit 
transaction and ending on the date the 
excess benefit is corrected. Correction 
may also be accomplished, in certain 
circumstances, by returning property to 
the organization and taking any 
additional steps necessary to make the 
organization whole. If the excess benefit 
transaction consists of the payment of 
compensation for services under a 
contract that has not been completed, 
termination of the employment or 
independent contractor relationship 
between the organization and the 
disqualified person is not required in 
order to correct. However, the terms of 
any ongoing compensation arrangement 
may need to be modified to avoid future 
excess benefit transactions. 

(iii) Taxable period. Taxable period 
means, with respect to any excess 
benefit transaction, the period beginning 
with the date on which the transaction 
occurs and ending on the earlier of— 


(A) The date of mailing a notice of 
deficiency under section 6212 with 
ae to the section 4958(a)(1) tax; or 

(B) The date on which the tax 
imposed by section 4958(a)(1) is 
assessed. 

(iv) Abatement if correction during 
the correction period. For rules relating 
to abatement of taxes on excess benefit 
transactions that are corrected within 
the correction period, as defined in 
section 4963(e), see sections 4961(a), 
4962(a), and the regulations thereunder. 

(d) Tax paid by organization 
managers—(1) In general. In any case in 
which section 4958(a)(1) imposes a tax, 
section 4958(a)(2) imposes a tax equal to 
10 percent of the excess benefit on the 
participation of any organization 
manager who knowingly participated in 
the excess benefit transaction, unless 
such participation was not willful and 
was due to reasonable cause. The tax is 
to be paid by any organization manager 
who so participated. 

(2) Organization manager defined—{i) 
In general. An organization manager is, 
with respect to any applicable tax- 
exempt organization, any officer, 
director, or trustee of such organization, 
or any individual having powers or 
responsibilities similar to those of 
officers, directors, or trustees of the 
organization, regardless of title. A 
person shall be considered an officer of 
an organization if— 

(A) That person is specifically so 
designated under the certificate of 
incorporation, by-laws, or other 
constitutive documents of the 
organization; or 

B) That person regularly exercises 
general authority to make administrative 
or policy decisions on behalf of the 
organization. Independent contractors, 
acting in a capacity as attorneys, 
accountants, and investment managers 
and advisors, are not officers. Any 
person who has authority merely to 
recommend particular administrative or 
policy decisions, but not to implement 
them without approval of a superior, is 
not an officer. 

(ii) Special rule for certain committee 
members. An individual who is not an 
officer, director, or trustee, yet serves on 
a committee of the governing body of an 
applicable tax-exempt organization that 
is invoking the rebuttable presumption 
of reasonableness described in 
§ 53.4958—6 based on the committee’s 
actions, is an organization manager for 
purposes of the tax imposed by section 
4958(a)(2). 

(3) Participation. For purposes of 
section 4958(a)(2) and this paragraph 
(d), participation includes silence or 
inaction on the part of an organization 
manager where the manager is under a 


| 
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duty to speak or act, as well as any 
affirmative action by such manager. 
However, an organization manager will 
not be considered to have participated 
in an excess benefit transaction where 
the manager has opposed such 
transaction in a manner consistent with 
the fulfillment of the manager’s 
responsibilities to the applicable tax- 
exempt organization. 

(4) Knowing—(i) In general. For 
purposes of section 4958(a)(2) and this 
paragraph (d), a person participates in a 
transaction knowing that it is an excess 
benefit transaction only if the person— 

(A) Has actual aeutlodua of sufficient 
facts so that, based solely upon such 
facts, such transaction would be an 
excess benefit transaction; 

(B) Is aware that such an act under 
these circumstances may violate the 
provisions of federal tax law governing 
excess benefit transactions; and 

(C) Negligently fails to make 
reasonable attempts to ascertain 
whether the transaction is an excess 
benefit transaction, or the person is in 
fact aware that it is such a transaction. 

(ii) Special rule. Knowing does not 
mean having reason to know. However, 
evidence tending to show that a person 
has reason to know of a particular fact — 
or particular rule is relevant in 
determining whether the person had 
actual knowledge of such a fact or rule. 


Thus, for example, evidence tending to — 


show that a person has reason to know 
of sufficient facts so that, based solely 
upon such facts, a transaction would be 
an excess benefit transaction is relevant 
in determining whether the person has 
actual knowledge of such facts. 

(5) Willful. For purposes of section 
4958(a)(2) and this paragraph (d), 
participation by an organization 
manager is willful if it is voluntary, 
conscious, and intentional. No motive to 
avoid the restrictions of the law or the 
incurrence of any tax is necessary to 
make the participation willful. 
However, participation by an 
organization manager is not willful if 
the manager does not know that the 
transaction in which the manager is 
participating is an excess benefit 
transaction. 

(6) Due to reasonable cause. An 
organization manager’s participation is 
due to reasonable cause if the manager 
has exercised his responsibility on 
behalf of the organization with ordinary 
business care and prudence. 

(7) Advice of counsel. If a person, after 
full disclosure of the factual situation to 
legal counsel (including in-house 
counsel) relies on the advice of such 
counsel expressed in a reasoned written 
legal opinion that a transaction is not an 
excess benefit transaction, the person’s 


participation in such transaction will 
ordinarily not be considered knowing or 
willful and will ordinarily be 
considered due to reasonable cause 
within the meaning of section 
4958(a)(2), even if such transaction is 
subsequently held to be an excess 
benefit transaction. For purposes of 
satisfying the requirements of section 
4958(a)(2), a written legal opinion is 
reasoned so long as the opinion 
addresses itself to the facts and 
applicable law. However, a written legal 
opinion is not reasoned if it does 
nothing more than recite the facts and 
express a conclusion. The absence of 
advice of counsel with respect to an act 
shall not, by itself, however, give rise to 


any inference that a person participated — 


in such act knowingly, willfully, or 
without reasonable cause. 


(8) Limits on liability for management. 


The maximum aggregate amount of tax 
collectible under section 4958({a)(2) and 
this paragraph (d) from organization 
managers with respect to any one excess 
benefit transaction is $10,000. 

(9) Joint and several liability. In any 
case where more than one person is 
liable for a tax imposed by section 
4958(a)(2), all such persons shall be 
jointly and severally liable for the taxes 
imposed under section 4958(a)(2) with 
respect to that excess benefit 
transaction. 

(e) Date of occurrence. Except as 
otherwise provided, an excess benefit 
transaction occurs on the date on which 
the disqualified person receives the 
economic benefit from the applicable 
tax-exempt organization for federal 
income tax purposes. In the case of a 
transaction consisting of payment of 
deferred compensation, the transaction 
occurs on the date the deferred __ 
compensation is earned and vested. 

(f) Statute of limitations. See sections 
6501(e)(3) and 6501(1) and the 
regulations thereunder, as amended, for 
statute of limitations rules as they apply 
to section 4958 excise taxes. 

(g) Effective date for imposition of 
taxes—(1) In general. The section 4958 
taxes imposed on excess benefit 
transactions or on participation in 
excess benefit transactions apply to 
transactions occurring on or after 
September 14, 1995. 

2) Existing binding contracts. The 
section 4958 taxes do not apply to any 
transaction occurring pursuant to a 
written contract that was binding on 
September 13, 1995, and at all times 
thereafter before the transaction occurs. 
A written binding contract that is 
terminable or subject to cancellation by 
the applicable tax-exempt organization 
without the disqualified person’s 
consent is treated as a new contract as 


of the date that any such termination or 
cancellation, if made, would be 
effective. If a binding written contract is 
materially modified (a material 
modification includes amending the 
contract to extend its term or to increase 
the amount of compensation payable to 
the disqualified person), it is treated as 
a new contract entered into as of the 
date of the material modification. 


§53.4958-2 Definition of applicable tax- 
exempt organization. 

(a) In general—(1) An applicable tax- 
exempt organization is any organization 
that, without regard to any excess 
benefit, would be described in section 
501(c)(3) or (4) and exempt from tax 
under section 501(a). An applicable tax- 
exempt organization also includes any 
organization that was described in 
section 501(c)(3) or (4) and was exempt 
from tax under section 501(a) at any 
time during a five-year period ending on 
the date of an excess benefit transaction 
{the lookback period). 

(2) In the case of any transaction 
occurring before September 14, 2000, 
the lookback period begins on 
September 14, 1995, and ends on the 
date of the transaction. 

(b) Section 501(c)(3) organizations. To 
be described in section 501(c)(3) for 
purposes of section 4958, an 
organization must meet the 
requirements of section 508 (subject to 
any applicable exceptions provided by 
that section). A foreign organization that 
receives substantially all of its support 
from sources outside of the United 
States is not subject to the requirements 
of section 508 and is not an organization 
described in section 501(c)(3) for 
purposes of section 4958. A private 
foundation as defined in section 509(a) 
is not an applicable tax-exempt 
organization for section 4958 purposes. 

c) Section 501(c)(4) organizations. An 
organization that has applied for and 
received recognition of exemption as an 
organization described in section 
501(c)(4) is an applicable tax-exempt 
organization for section 4958 purposes. 
In addition, an organization that has 
sought to take advantage of section 
501(c)(4) status by filing an application 
for recognition of exemption under 
section 501(c)(4) with the Internal 
Revenue Service, filing an information 
return as a section 501(c)(4) 
organization under the Internal Revenue 
Code or regulations promulgated 
thereunder, or otherwise holding itself 
out as being described in section 
501(c)(4), is an applicable tax-exempt 
organization for section 4958 purposes. 
A foreign organization that receives 
substantially all of its support from 
sources outside of the United States is 
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not an applicable tax-exempt 
organization for section 4958 purposes. 


§ 53.4958-3 Definition of disqualified 
person. 

(a) In general. Section 4958(f)(1) 
defines disqualified person, with 
respect to any transaction, as any person 
who was in a position to exercise 
substantial influence over the affairs of 
the organization at any time during the 
five-year period ending on the date of 
the transaction. If the five-year period 
ending on the date of the transaction 
would have begun on or before 
September 13, 1995, then the preceding 
sentence shall be applied to the period 
beginning September 14, 1995, and 
ending on the date of the transaction. 
Paragraph (b) of this section further 
describes other persons who are defined 
to be disqualified persons under the 
statute, including certain family 
members of an individual in a position 
to exercise substantial influence, and 
certain 35 percent controlled entities. 
Paragraph (c) of this section describes 
persons in a position to exercise 
substantial influence over the affairs of 
an applicable tax-exempt organization 
by virtue of their powers and 
responsibilities or certain interests they 
hold. Paragraph (d) of this settion 
describes persons deemed not to be in 
a position to exercise substantial 
influence. Whether any person not 
described in paragraph (b), (c) or (d) of 
this section is a disqualified person with 
respect to the transaction for purposes 
of section 4958 is based on all relevant 
facts and circumstances, as described in 
paragraph (e) of this section. Examples 
in paragraphs (d)(2)(ii) and (f) of this 
section illustrate these categories of 
persons. 

(b) Statutory categories of disqualified 
persons—(1) Family members. A person 
is a disqualified person with respect to 
any transaction with an applicable tax- 
exempt organization if the person is a 
member of the family of another 
disqualified person described in 
paragraph (a) of this section with 
respect to any transaction with the same 
organization. A person’s family 
includes— 

(i) Spouse; 

(ii) Brothers or sisters (by whole or 
half blood); 

(iii) Spouses of brothers or sisters (by 
whole or half blood); 

(iv) Ancestors; 

(v) Children; 

(vi) Grandchildren; 

(vii) Great grandchildren; and 

(viii) Spouses of children, 
grandchildren, and great grandchildren. 

(2) Thirty-five percent controlled 
entities—{i) In general. A person is a 


disqualified person with respect to any 
transaction with an applicable tax- 
exempt organization if the person is a 35 
percent controlled entity. A 35 percent 
controlled entity is— 

(A) A corporation in which persons 
described in this section (except in this 
paragraph (b)(2) and paragraph (d) of 
this section) own more than 35 percent 
of the combined voting power; 

(B) A partnership in which persons 
described in this section (except in this 
paragraph (b)(2) and paragraph (d) of 
this section) own more than 35 percent 
of the profits interest; or 

(C) A trust or estate in which persons 
described in this section (except in this 
paragraph (b)(2) and paragraph (d) of 
this section) own more than 35 percent 
of the beneficial interest. 

(ii) Combined voting power. For 
purposes of this paragraph (b)(2), 
combined voting power includes voting 
power represented by holdings of voting 
stock, direct or indirect, but does not 
include voting rights held only as a 
director or trustee. 

(iii) Constructive ownership rules— 
(A) Stockholdings. For purposes of 
section 4958(f)(3) and this paragraph 
(b)(2), indirect stockholdings are taken 
into account as under section 267(c), 
except that in applying section . 
267(c)(4), the family of an individual 
shall include the members of the family 
specified section and 

)(1) of this section. 
Pe(B) Profits or beneficial interest. For 
purposes of section 4958(f)(3) and this 
paragraph (b)(2), the ownership of 
profits or beneficial interests shall be 
determined in accordance with the rules 
for constructive ownership of stock 
provided in section 267(c) (other than 
section 267(c)(3)), except that in 
applying section 267(c)(4), the family of 
an individual shall include the members 
of the family specified in section 
4958(f)(4) and paragraph (b)(1) of this 
section. 

(c) Persons having substantial 
influence. A person is in a position to 
exercise substantial influence over the 
affairs of an applicable tax-exempt 
organization if that person has the 
powers or responsibilities, or holds the 
type of interests, described in one of the 
following categories: 

(1) Individuals serving on the 
governing body who are entitled to vote. 
This category includes eny individual 
serving on the governing body of the 
organization who is entitled to vote on 
matters over which the governing body 
has authority. 

(2) Presidents, chief executive officers, 
or chief operating officers. This category 
includes any individual who, 
individually or with others, serves as 


the president, chief executive officer, or 
chief operating officer of the 
organization. An individual serves as a 
president, chief executive officer, or 
chief operating officer, regardless of 
title, if that individual has or shares 
ultimate responsibility for 
implementing the decisions of the 
governing body or supervising the 
management, administration, or 


operation of the applicable organization. 


(3) Treasurers and chief financial 
officers. This category includes any 
individual who, independently or with 
others, serves as treasurer or chief 
financial officer of the organization. An 
individual serves as a treasurer or chief 
financial officer, regardless of title, if 
that individual has or shares ultimate 
responsibility for managing the 
organization’s financial assets and has 
or shares authority to sign drafts or 
direct the signing of drafts, or authorize 
electronic transfer of funds, from 
organization bank accounts. 

(4) Persons with a material financial 
interest in a provider-sponsored 
organization. Pursuant to section 501(0), 
this category includes any person with 
a material financial interest in a 
provider-sponsored organization (as 
defined in section 1853(e) of the Social 
Security Act (42 U.S.C. 1395w-23)) if a 
hospital that participates in the 
provider-sponsored organization is an 
applicable tax-exempt organization. 

(d) Persons deemed not to have 
substantial influence. A person is 
deemed not to be in a position to 
exercise substantial influence over the 
affairs of an applicable tax-exempt 
organization if that person is described 
in one of the following categories: 

(1) Applicable tax-exempt 
organizations described in section 
501(c)(3). This category includes any 
other applicable tax-exempt 
organization described in section 
501(c)(3). 

(2) Employees receiving economic 
benefits of less than specified amount in 
a taxable year—{i) In general. This 
category includes, for the taxable year in 
which benefits are provided, any 
employee of the applicable tax-exempt 
organization who— 

(A) Receives economic benefits, 
directly or indirectly from the 
organization, of less than the amount of 
compensation referenced for a highly 
compensated employee in section 
414(q)(1)(B)Gi); 

(B) Is not described in § 53.4958—3(b) 
or “ with respect to the organization; 
an 

(C) Is not a substantial contributor to 
the organization within the meaning of 
section 507(d)(2). 
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(ii) Examples. The following 
examples illustrate the category of 
persons described in this paragraph 


(d)(2): 


Example 1. N, an artist by profession, 
works part-time at R, a local museum. In the 
first taxable year in which R employs N, R 
pays N a modest salary and provides no 
additional benefits to N except for free 
admission to the museum, a benefit R 
provides to all of its employees and 
volunteers. The total economic benefits N 
receives from R during the taxable year are 
less than the amount of compensation 
referenced for a highly compensated 
employee in section 414(q)(1)(B){i). The part- 
time job constitutes N’s only relationship 
with R. N is not related to any other 
disqualified person with respect to R. N is 
deemed not to be in a position to exercise 
substantial influence over the affairs of R. 
Therefore N is not a disqualified person with 
respect to any transaction involving N and R 
in that year. 

Example 2. The facts are the same as in 
Example 1, except that in addition to the 
modest salary that R pays N in exchange for 
N’s provision of services to R during the 
‘oniie year, R also purchases one of N’s 
porting for $90,000. The total economic 

nefits provided by R to N in that year 
exceed the amount of compensation 
referenced for highly compensated 
employees in section 414(q)(1)(B)(i). 
Consequently, whether N is in a position to 
exercise substantial influence over the affairs 
of R for that taxable year depends upon all 
relevant facts and circumstances. 


(e) Facts and circumstances govern in 
all other cases—(1) In general. Whether 
a person who is not described in 
paragraph (b), (c) or (d) of this section 
is a disqualified person depends upon 
all relevant facts and circumstances. A 
person who has managerial control over 
a discrete segment of an organization 
may nonetheless be in a position to 
exercise substantial influence over the 
affairs of the entire organization. 

(2) Facts and circumstances tending 
to show substantial influence. Facts and 
circumstances tending to show that a 
person has substantial influence over 
the affairs of an organization include, 
but are not limited to, the following— 

(i) The person founded the 
organization; 

ii) The person is a substantial 
contributor (within the meaning of 
section 507(d)(2)) to the organization; 

(iii) The person’s compensation is 
based on revenues derived from 
activities of the organization that the 
person controls; 

(iv) The person has authority to 
control or determine a significant 
portion of the organization’s capital 
expenditures, operating budget, or 
compensation for employees; 

(v} The person has managerial 


authority or serves as a key advisor to 
a person with managerial authority; or 


(vi) The person owns a controlling 
interest in a corporation, partnership, or 
trust that is a disqualified person. 

(3) Facts and circumstances tending 


to show no substantial influence. Facts - 


and circumstances tending to show that 
a person does not have substantial 
influence over the affairs of an 
organization include, but are not limited 
to— 

(i) The person has taken a bona fide 
vow of poverty as an employee, agent, 
or on behalf of a religious organization; 

(ii) The person is an independent 
contractor, such as an attorney, 
accountant, or investment manager or 
advisor, acting in that capacity, unless 


_ the person is acting in that capacity 


with respect to a transaction from which 
the person might economically benefit 
either directly or indirectly (aside from 
fees received for the professional 
services rendered); and 

(iii) Any preferential treatment a 
person receives based on the size of that 
person’s donation is also offered to any 
other donor making a comparable 
contribution as part of a solicitation 
intended to attract a substantial number 
of contributions. 

(f) Examples. The following examples 
illustrate the principles of this section. 
Finding a person to be a disqualified 
person in the following examples does 
not indicate that an excess benefit 
transaction has occurred, but only that 
any transaction with the applicable tax- 
exempt organization that provides 
benefits to the disqualified person 
directly or indirectly may be scrutinized 
to determine whether it is an excess 
benefit transaction: 


Example 1. E is the headmaster of Z, a 
school that is an applicable tax-exempt 
organization for purposes of section 4958. E 
reports to Z’s board of trustees and is the 
principal employee responsible for 
implementing the board’s decisions. E also 
has ultimate responsibility for supervising 
Z’s day-to-day operations. For example, E can 
hire faculty members and staff, make changes 
to the school’s curriculum and discipline 
students without specific board approval. 
Because E serves as the chief executive 
officer of Z, E is in a position to exercise 
substantial influence over the affairs of Z. 
Therefore E is a disqualified person with 
respect to any transaction involving Z that 
provides economic benefits to E directly or 
indirectly. 

Example 2. G is a program officer at 
community organization C, an applicable tax- 
exempt organization for purposes of section 
4958. G's total compensation for the taxable 
year, including benefits, is less than the 
amount of compensation referenced for a 
highly compensated employee in section 
414(q)(1)(B)(i). G is not related to any other 
disqualified person with respect to C. G does 
not serve on C’s governing body and or as an 
officer of C. G makes a modest annual 


contribution to C, but is not a substantial 
contributor to C (within the meaning of 
section 507(d)(2)). G is deemed not to be in 
a position to exercise substantial influence 
over the affairs of C for this year because G 
is an employee who receives economic 
benefits for the year of less than the amount 
of compensation referenced for a highly 
compensated employee in section 
414(q)(1)(B)(i). Therefore, for this year, G is 
not a disqualified person with respect to any 
transaction involving C that provides 
economic benefits to G directly or indirectly. 

Example 3. Y, an applicable tax-exempt 
organization for purposes of section 4958, 
enters into a contract with B, a company that 
manages bingo games. Under the contract, B 
agrees to provide all of the staff and 
equipment necessary to carry out a bingo 
operation one night per week, and to pay Y 
q percent of the revenue from this activity. 

B retains the balance of the proceeds. Y 
provides no goods or services in connection 
with the bingo operation other than the use 
of its hall for the bingo game. The annual 
gross revenue earned from the bingo game 
represents more than half of Y’s total annual 
revenue. B’s status as a disqualified person 

is determined by all relevant facts and 
circumstances. B’s compensation is based on 
revenues from an activity B controls. B also 
has full managerial authority over Y’s 
principal source of income. Under these facts 
and circumstances, B is in a position to 
exercise substantial influence over the affairs 
of Y. Therefore B is a disqualified person 
with respect to any transaction involving Y 
that provides economic benefits to B directly 
or indirectly. 

Example 4. The facts are the same as in 
Example 3, with the additional fact that the 
stock of B is 100 percent owned by P, an 
individual who is actively involved in 
managing B. Because P owns a controlling 
interest (measured by either vote or value) in 
and actively manages B, the facts and 
circumstances establish that P is also in a 
position to exercise substantial influence 
over the affairs of Y. Therefore P is a 
disqualified person with respect to any 
transaction involving Y that provides 
economic benefits to P directly or indirectly. 

Example 5. A, an applicable tax-exempt 
organization for purposes of section 4958, 
owns and operates one acute care hospital. B 
is a for-profit corporation that owns and 
operates a number of hospitals. A and B form 
C, a limited liability company. In exchange 
for proportional ownership interests, A 
contributes its hospital, and B contributes 
other financial assets, to C. All of A’s assets 
then consist of its membership interest in C. 
A continues to be operated forexempt — 
purposes based almost exclusively on the 
activities it conducts through C. C enters into 
a management agreement with a management 
company, M, to provide day-to-day 
management services to C. M is generally 
subject to supervision by C’s board, but M is 
given broad discretion to manage C’s day-to- 
day operation. Under these facts and 
circumstances, M is in a position to exercise 
substantial influence over the affairs of A 
because it has day to day control over the 
hospital operated by C, A’s ownership 
interest in C is its primary asset, and C’s 
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activities form the basis for A’s continued 
exemption as an organization described in 
section 501(c)(3). Therefore, M is a 
disqualified person with respect to any 
transaction involving A, including any 
transaction that A conducts through C, that 
provides economic benefits to M directly or 
indirectly. 

Example 6. T is a large university and an 
applicable tax-exempt organization for 
purposes of section 4958. L is the dean of the 
College of Law of T, a major source of 
revenue for T. The College of Law is 
important to T’s reputation for excellent 
teaching and high quality faculty 
scholarship. T relies on this reputation to 
attract students and contributions from 
alumni and foundations. L plays a key role 
in faculty hiring and has authority to control 
or determine a significant portion of T’s 
capital expenditures and SR budget 
because of L’s position in the College of Law. 
L’s compensation is greater than the amount 
of compensation referenced for a highly 
compensated employee in section 
414(q)(1)(B)(i) in the year benefits are 
provided. Because of the importance of the 
College of Law to T and L’s managerial 
control over that segment of T, Lis ina 
position to exercise substantial influence 
over the affairs of T. Therefore L is a 
disqualified person with respect to any 
transaction involving T that provides 
economic benefits to L directly or indirectly. 

Example 7. X is a radiologist employed by 
U, a large acute-care hospital that is an 
applicable tax-exempt organization for 
purposes of section 4958. X has no 
managerial authority over any part of U or its 
operations. X gives instructions to staff with 
respect to the radiology work X conducts, but 
X does not serve as supervisor to other U 
employees. X’s total compensation package 
includes nontaxable retirement and welfare 
benefits and a specified amount of salary. X’s 
compensation is greater than the amount of 
compensation referenced for a highly 
compensated employee in section 
414(q)(1)(B)(i) in the year benefits are 
provided. X is not related to any other 
disqualified person of U. X does not serve on 
U’s governing body or as an officer of U. 
Although U participates in a provider- 
sponsored organization (as defined in section 
1853{e) of the Social Security Act), X does 
not have a material financial interest in that 
organization. Whether X is a disqualified 
person is determined by all relevant facts and 
circumstances. X did not found U, and 
although X makes a modest annual financial 
contribution to U, the amount of the 
contribution does not make X a substantial 
contributor within the meaning of section 
507(d)(2). X does not receive compensation 
based on revenues derived from activities of 
U that X controls, and has no authority to 
control or determine a significant portion of 
U’s capital expenditures, operating budget, or 
compensation for employees. Under these 
facts and circumstances, X does not have 
substantial influence over the affairs of U, 
and therefore X is not a disqualified person 
with respect to any transaction involving U 
that provides economic benefits to X directly 
or indirectly. 

Example 8. W is a cardiologist and head of 
the cardiology department of the same 


hospital U described in Example 7. W does 
not serve on U’s board and does not serve as 
an officer of U. W does not have a material 
financial interest in the provider-sponsored 


organization (as defined in section 1853(e) of 


the Social Security Act) in which U 
participates. W is compensated personally 
with a salary and retirement and welfare 
benefits fixed by a three-year renewable 
employment contract with U. W’s annual 
amount of compensation exceeds the amount 
referenced for a highly compensated 
employee in section 414(q)(1)(B)(i). Whether 
W is a disqualified person is determined by 
all relevant facts and circumstances. W has 
managerial authority for the cardiology 
department. The cardiology department is a 
principal source of patients admitted to U 
and consequently a major source of revenue 
for U. W also has authority to allocate the 
budget for that department, which includes 
authority to distribute incentive bonuses 
among cardiologists according to criteria that 
he has authority to set. The pool for the 
bonuses is funded by a portion of U’s 
revenues attributable to the cardiology 
department. Because of the importance of the 
cardiology department to U and W’s 
managerial control over that segment of U, W 
is in a position to exercise substantial 
influence over the affairs of U. Therefore W 
is a disqualified person with respect to any 
transaction involving U that provides 
economic benefits to W directly or indirectly. 

Example 9. D is an accountant who 
periodically provides accounting and tax 
advisory services as an independent ; 
contractor in return for a fee to M, a museum 
that is an applicable tax-exempt organization 
for purposes of section 4958. For several 
years, D has advised M’s officers and 
members of M’s governing body with respect 
to accounting and tax matters. D’s firm also 
prepares tax returns on behalf of M. D has no 
relationship with M other than as a 
professional accounting and tax advisor. D is 
not related to any other disqualified person 
of M. D’s firm has a policy prohibiting 
employees from providing professional 
advice with respect to a transaction from 
which they might economically benefit either 
directly or indirectly (aside from fees 
received for the professional services 
rendered). D abides by the firm’s policy in all 
activities, including the work for M. Whether 
D is a disqualified person is determined by - 
all relevant facts and circumstances. Because’ 
D acts only in D’s capacity as an independent 
contractor providing occasional professional 
services to M and abides by the firm’s 
conflict of interest policy, under these facts 
and circumstances, D is not a disqualified 
person with respect to any transaction with 
M 


Example 10. F, a repertory theater 
company that is an applicable tax-exempt 
organization for purposes of section 4958, 
holds a fund-raising campaign to pay for the 
construction of a new theater. J is a regular 
subscriber to F’s productions who has made 
modest gifts to F in the past. J has no 
relationship to F other than as a subscriber 
and contributor. F solicits contributions as 
part of a broad public campaign intended to 
attract a large number of donors, including a 
substantial number of donors making large 


gifts. In its solicitations for contributions, F 
promises to invite all contributors giving $z 
or more to a special opening production and 
party held at the new theater. These 
contributors are also given a special number 
to call in F’s office to reserve tickets for 
performances, make ticket exchanges, and 
make other special arrangements for their 
convenience. J makes a contribution of $z to 
F, which makes J a substantial contributor 
within the meaning of section 507(d)(2). F 
provides J with the preferential treatment 
described in its solicitation. Whether J is a 
disqualified person is determined by all 
relevant facts and circumstances. Under 
these facts and circumstances, any influence 
that may arise from the size of J’s donation 
is limited by F’s commitment to provide 
similar treatment to any other member of the 
public making a similar contribution and by 
the nature of the benefits being offered. 
Accordingly, the preferential treatment that J 
receives does not indicate that J is ina 
position to exercise substantial influence 
over the affairs of the organization. Therefore, 


-barring a change in J’s relationship with F, 


J is not a disqualified person with respect to 
any transaction involving F that provides 
economical benefits to J directly or 
indirectly. 

(g) Affiliated organizations. In the 
case of multiple organizations affiliated 
by common control or governing 
documents, the determination of 
whether a person does or does not have 
substantial influence shall be made 
separately for each applicable tax- 
exempt organization. 


§ 53.4958-4 Excess benefit transaction. 
(a) Definition of excess benefit 
transaction—(1) In general. An excess 
benefit transaction means any 
transaction in which an economic 
benefit is provided by an applicable tax- 
exempt organization directly or ' 
indirectly, to or for the use of, any 
disqualified person, and the value of the 
economic benefit provided exceeds the 
value of the consideration (including 
the performance of services) received by 
the organization for providing such 
benefit. An excess benefit transaction 
also includes certain revenue-sharing 
transactions described in § 53.4958-5. 
An economic benefit shall not be treated 
as consideration for the performance of 
services unless the organization 
providing the benefit clearly indicates 
its intent to treat the benefit as 
compensation when the benefit is paid. 
(2) Economic benefit provided directly 
or indirectly. An excess benefit 
transaction occurs when an applicable 
tax-exempt organization provides an 
excess benefit directly or indirectly toa 
disqualified person. A benefit may be 
provided indirectly through the use of 
one or more entities controlled by or 
affiliated with the applicable tax-exempt 
organization. For example, if an 
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applicable tax-exempt organization 
causes its taxable subsidiary to pay 
excessive compensation to, or engage in 
a transaction at other than fair market 
value with, a disqualified person of the 
parént organization, the payment of the 
compensation or the transfer of property 
is an excess benefit transaction. 

(3) Certain economic benefits 
disregarded for purposes of section 
4958. The following economic benefits 
are disregarded for purposes of section 
4958: 

(i) Reimbursements for reasonable 
expenses of attending meetings of 
governing body. Paying reasonable 
expenses for members of the governing 
body of an applicable tax-exempt 
organization to attend meetings of the 


governing body of the organization will 


be disregarded for purposes of section 
4958. For purposes of the preceding 
sentence, reasonable expenses do not 
include luxury travel or spousal travel. 

(ii) Economic benefits provided to a 
disqualified person solely as a member 
of, or volunteer for, the organization. An . 
economic benefit provided to a 
disqualified person that the disqualified 
person receives solely as a member of, 
or volunteer for, the organization is 
disregarded for purposes of section 4958 
if the benefit is provided to members of 
the public in exchange fora 
membership fee of $75 or less per year. 
Thus, for example, if a disqualified 
person is also a member of the 
organization and receives membership 
benefits such as advance ticket 
purchases and a discount at the 
organization’s gift shop that would 
normally be provided in exchange for a 
membership fee of $75 or less per year, 
then the membership benefit is 
disregarded for purposes of section 
4958. 

(iii) Economic benefits provided to a 
disqualified person solely as a member 
of a charitable class. An economic 
benefit provided to a disqualified 
person that the disqualified person 
receives solely as a member of a 
charitable class that the applicable tax- 
exempt organization intends to benefit 
as part of the accomplishment of the 
organization’s exempt purpose is 
generally disregarded for purposes of 
section 4958. 

(4) Insurance or indemnification of 
excise taxes. The payment of a premium 
for an insurance policy providing 
liability insurance to a disqualified 
person for the taxes imposed under this 
section or indemnification of a : 
disqualified person for such taxes by an 
applicable tax-exempt organization will 
not constitute an excess benefit 
transaction for purposes of section 4958 
if the premium or the indemnification is 


treated as compensation to the 
disqualified person when paid, and the 
total compensation paid to the 
disqualified person is reasonable. 

( Standards for identifying excess 
benefits—(1) In general. If an economic 
benefit provided by the applicable tax- 
exempt organization to or for the use of 
any disqualified person exceeds the fair 
market value of the consideration, the 
excess is the excess benefit on which tax 
is imposed by section 4958. See 
§ 53.4958-5(c) for rules concerning the 
excess benefit in certain revenue- 
sharing transactions. 

(2) Fair market value for transfer of 
property. The fair market value of 
property, including the right to use 
property, is the price at which property 
or the right to use property would 
change hands between a willing buyer 
and a willing seller, neither being under 
any compulsion to buy, sell or transfer 
property or the right to use property, 
and both having reasonable knowledge 
of relevant facts. 

(3) Reasonable compensation—(i) In 
general. Compensation paid may not 
exceed what is reasonable under all the 
circumstances. Compensation for the 
performance of services is reasonable if 
it is only such amount as would 
ordinarily be paid for like services by 
like enterprises under like 
circumstances. Generally, the 
circumstances to be taken into 
consideration are those existing at the 
date when the contract for services was 
made. However, where reasonableness 
of compensation cannot be determined 
based on circumstances existing at the 
date when the contract for services was 
made, then that determination is made 
based on all facts and circumstances, up 
to and including circumstances as of the 
date of payment. In no event shall 
circumstances existing at the date when 
the contract is questioned be considered 
in making a determination of the 
reasonableness of compensation. A 
written binding contract that is 
terminable or subject to cancellation by 
the applicable tax-exempt organization 
without the disqualified person’s 
consent is treated as a new contract as 
of the date that any such termination or 
cancellation, if made, would be 
effective. If a binding written contract is 
materially modified, it is treated as a 
new contract entered into as of the date 
of the material modification. A material 
modification includes, but is not limited 
to, amending the contract to extend its 
term or to increase the amount of 
compensation payable to the 
disqualified person. The fact that a State 
or local legislative or agency body or 
court has authorized or approved a 
particular compensation package paid to 


a disqualified person is not 
determinative of the reasonableness of 
compensation paid for purposes of 
section 4958 excise taxes. 

(ii) Items included in determining the 
value of compensation for purposes of 
section 4958. Compensation for 
purposes of section 4958 includes all 
items of compensation provided by an 
applicable tax-exempt organization in 
exchange for the performance of 
services. These items of compensation 
include, but are not limited to— 

(A) All forms of cash and noncash 
compensation, including salary, fees, 
bonuses, and severance payments paid; 

(B) All forms of deferred 
compensation that is earned and vested, 
whether or not funded, and whether or 
not paid under a deferred compensation 
plan that is a qualified plan under 
section 401(a), but if deferred 
compensation for services performed in 
multiple prior years vests in a later year, 
then that compensation is attributed to 
the years in which the services were - 
performed; 

(C) The amount of premiums paid for 
liability or any other insurance 
coverage, as well as any payment or 
reimbursement by the organization of 
charges, expenses, fees, or taxes not 
covered ultimately by the insurance 
coverage; 

(D) All other benefits, whether or not 
included in income for tax purposes, 
including payments to welfare benefit 
plans on behalf of the persons being 
compensated, such as plans providing 
medical, dental, life insurance, 
severance pay, and disability benefits, 
and both taxable and nontaxable fringe 
benefits (other than working condition 
fringe benefits described in section 
132(d) and de minimis fringe benefits 
described in section 132(e)), including 
expense allowances or reimbursements 
or foregone interest on loans that the 
recipient must report as income on his 
separate income tax return; and 

E) Any economic benefit provided by 
an applicable tax-exempt organization, 
whether provided directly or through 
another entity owned, controlled by or 
affiliated with the applicable tax-exempt 
organization, whether such other entity 
is taxable or tax-exempt. 

(iii) Examples. The following 
examples illustrate whether the 
reasonableness of compensation can be 
determined based on circumstances 
existing at the time a contract for the 
performance of services was made 
under the rules of this paragraph (b)(3): 

Example 1. G is an applicable tax-exempt 
organization for purposes of section 4958. H 
is an employee of G and a disqualified person 
with respect to any transaction involving G 
that provides economic benefits to H directly 


| 
> 
4 
: 
4 
. 


41502 


Federal Register / Vol. 63, No. 149/Tuesday, August 4, 1998/Proposed Rules 


or indirectly. H’s multi-year employment 
contract provides for payment of a salary and 
provision of specific amounts of health and 
retirement benefits. The contract provides for 
an annual increase in H’s salary equal to the 
percentage increase, if any, over the 
preceding year in the Consumer Price Index 
(CPI). The CPI for a year is determined using 
an average of the monthly CPI as determined 
for each month in that calendar year. The 
health benefits consist of insurance coverage 
under a plan that is available to all of G’s 
employees. The retirement benefits are equal 
to the maximum amount G is permitted to 
contribute under the rules applicable to 
ualified retirement plans. Under these facts, 

e reasonableness of H’s compensation can 
be determined based on the circumstances 
existing at the time G and H enter into the 
employment contract. - 

Example 2. N is an applicable tax-exempt 
organization for purposes of section 4958. N 
uses the cash method of accounting and a 
calendar year as its taxable year. On January 


2, N’s governing body enters into a one-year ~ 


employment contract for K, its new executive 
director, who is a disqualified person with 
respect to any transaction involving N and K. 
In addition to providing that K will receive 

a specified amount of salary, deferred 
compensation, and other health and 
retirement benefits from N in return for K’s 
services, the terms of the contract permit N’s 
governing body to declare a bonus to be paid 
to K at any time during the year covered by 
the contraet. Declaration and payment of any 
bonus is within the governing body’s 
discretion, with no specified limitations or 
guidelines. The reasonableness of K’s 
compensation cannot be determined based 
on the circumstances existing as of the date 
the contract was made because there were no 
guidelines in the contract for the bonus that 
N may potentially pay. Therefore, the 
determination of whether N’s compensation 
is reasonable must be made based on all 
circumstances, up to and including 
circumstances as of the date of payment of 
any bonus actually paid under the contract. 
If N pays K a bonus on December 31, the 
reasonableness of K’s compensation must be 
based on all circumstances from January 2 
through December 31. 


(c) Establishing intent to treat 
economic benefit as consideration for 
the performance of services—(1) In 
general. An applicable tax-exempt 
organization will be treated as having 
intended to provide an economic benefit 
as compensation for services only if the 
organization provides clear and 
convincing evidence that it intended to 
so treat the economic benefit when the 
benefit was paid. 

(2) Clear and convincing evidence of - 
intent—(i) In general. If an applicable 
tax-exempt organization or a 
disqualified person reports an economic 
benefit as described in paragraph 
(c)(2)(ii) of this section then the 
organization will have provided clear 
and convincing evidence that it 
intended to provide an economic benefit 
as compensation for services when the 


benefit was paid. If an applicable tax- - 
exempt organization’s failure to report 
an economic benefit as required under 
the Internal Revenue Code is due to 
reasonable cause (within the meaning 
§ 301.6724—1 of this chapter and 
paragraph (c)(2)(iii) of this section), then 
the organization will be treated as 
having provided clear and convincing 
evidence of the requisite intent. An 
organization may use methods other 
than those described in paragraphs 
(c)(2)(ii) and (iii) of this section to 
provide clear and convincing evidence 
of its intent. 

(ii) Reporting of benefit. The : 
organization reports the economic 
benefit as compensation on original or 
amended federal tax information returns 
with respect to the payment (e.g., Form 
W-2 or 1099) or with respect to the 
organization (e.g., Form 990), filed 
before the commencement of an Internal 
Revenue Service examination in which 
the reporting of the benefit is 
questioned. For purposes of section 
4958 and this section, an Internal 
Revenue Service examination of an 
applicable tax-exempt organization has 
commenced if the organization has 
received written notification from the 
Exempt Organizations Division of an 
impending Exempt Organizations 
examination, or written notification of 
an impending referral for an Exempt 
Organizations examination, and also 
includes having been under an Exempt 
Organizations examination that is now 
in Appeals or in litigation for issues 
raised in an Exempt Organizations 
examination of the period in which the 
excess benefit transaction occurred. 
Reporting of an economic benefit to _ 
provide clear and convincing evidence 
of intent is also accomplished if the 
recipient disqualified person reports the 
benefit as income on the person’s Form 
1040 for the year in which the benefit 
is received. 

(iii) Failure to report due to 
reasonable cause. To show that its 
failure to report an economic benefit 
that should have been reported on an 
information return was due to 
reasonable cause, an applicable tax- 
exempt organization must establish that 
there were significant mitigating factors 
with respect to its failure to report (as 
described in § 301.6724—1(b) of this 
chapter), or the failure arose from events 
beyond the organization’s control (as 
described in § 301.6724—1(c) of this 
chapter), and that the organization acted 
in a responsible manner both before and 
after the failure occurred (as described 
in § 301.6724—1(d) of this chapter). 

(3) Effect of failing to establish intent. 
If an organization fails to provide clear 
and convincing evidence that it 


intended to provide an economic benefit 
as compensation for services when paid, 
any services provided by the 
disqualified person will not be treated 
as.provided in consideration for the 
economic benefit. : 


(4) Examples. The following examples 
illustrate the rules for an organization to 
establish its intent to treat an economic 
benefit as consideration for the 
performance of services as defined in 
this paragraph (c): 

Example 1. G is an applicable tax-exempt 


organization for purposes of section 4958. G 
hires an individual contractor, P, to design a 


_ computer program for it, executes a contract 


for that purpose, and pays P $1,000 in a 
timely manner pursuant to the contract. 
Before January 31 of the next year, G reports 
the full amount paid to P under the contract 
on a Form 1099 filed with the Internal 
Revenue Service. G has provided clear and 
convincing evidence of its intent to provide 
the $1,000 paid to P as compensation for the 
services P performed under the contract. 

Example 2. The facts are the same as in 
Example 1, except that the services are 
provided by Corporation V. The contract 
executed by Corporation V and G and placed 
in G’s files indicates that the payment made - 
to Corporation V is in return for computer 
programming services provided by 
employees of Corporation V. G does not issue 
an information return to Corporation V 
because Corporation V is not an individual 
taxpayer. The contract constitutes clear and 
convincing evidence of G’s intent to provide 
the payment as compensatfon for Corporation 
V’s services. 

Example 3. G is an applicable tax-exempt 
organization for purposes of section 4958. D 
is the chief operating officer of G, and a 
disqualified person with respect to any 
transaction involving G that provides 
economic benefits to D directly or indirectly. 
D receives a bonus at the end of the year. A 
copy of the letter from G to D describing the 
amount and the basis for D’s bonus is placed 
in D’s personnel file. Information provided to 
all employees in the personnel handbook 
clearly states that bonuses are treated as 
taxable income, and included in the total 
wages figure reported on each employee’s 
Form W-2. G's accounting department 
determines that the bonus is to be reported 
on D’s Form W-2. Due to a computer 
malfunction after data was entered 
incorrectly by personnel of G’s accounting 
department, the bonus is not reflected on D’s 
Form W-2. As a result, D fails to report the 
bonus on his individual income tax return. 
G acts to amend Forms W-2 affected as soon 
as G becomes aware of the data entry error 


_ and consequent computer malfunction. G’s 


failure to report the bonus on an information 
return issued to D arose from events beyond 
G’s control, and G acted in a responsible 
manner both before and after the failure 
occurred. Thus, because G had reasonable 
cause for failing to report D’s bonus, G will 
be treated as having clear and convincing 
evidence of its intent to provide the bonus as 
compensation for services when paid. 
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§53.4958-5 Transaction in which amount 
of economic benefit determined in whole or 
in part by the revenues of one or more 
activities of the organization. 

(a) In general. Whether a transaction 
in which the amount of an economic 
benefit provided by an applicable tax- 
exempt organization to or for the use of 
a disqualified person is determined in 
whole or in part by the revenues of one 
or more activities of the applicable tax- 
exempt organization (revenue-sharing 
transaction) results in inurement and 
therefore constitutes an excess benefit 
transaction, depends upon all relevant 
facts and circumstances. A revenue- 
sharing transaction may constitute an 
excess benefit transaction regardless of 
whether the economic benefit provided 
to the disqualified person exceeds the 
fair market value of the consideration 
provided in return if, at any point, it 
permits a disqualified person to receive 
additional compensation without 
providing proportional benefits that 
contribute to the organization’s 
accomplishment of its exempt purpose. 
If the economic benefit is provided as 
compensation for services, relevant facts 
and circumstances include, but are not 
limited to, the relationship between the 
size of the benefit provided and the 
quality and quantity of the services 
provided, as well as the ability of the 
party receiving the compensation to 
control the activities generating the 
revenues on which the compensation is 
based. 

(b) Special rule for allocation or 
return of net margins or capital to 
members of certain cooperatives. The 
allocation or return of net margins or 
capital to the members of certain 
cooperatives in accordance with their 
incorporating statute and bylaws does 
not result in inurement of the net 
earnings to the benefit of any private 
shareholder or individual, and therefore 
does not constitute an excess benefit 
transaction for section 4958 purposes. 
The preceding sentence applies to 
cooperatives that were determined by 
the Secretary of the Treasury or his 
delegate to be described in section 
501(c)(4) and exempt from tax under 
section 501(a) before July 30, 1996, and 
have substantially the same 
incorporating statute and bylaws as 
existed on July 30, 1996. 

(c) Rules effective prospectively. The 
rules in this section apply to any 
revenue-sharing transaction described 
in this section that occurs on or after the 
date of publication of final regulations. 
The excess benefit shall consist of the 
entire economic benefit provided in any 
transaction described in this section. 
Any revenue-sharing transaction 
occurring after September 13, 1995, may 


still constitute an excess benefit 
transaction if the economic benefit 
provided to the disqualified person 
exceeds the fair market value of the 
consideration provided in return. Before 
the date of publication of final 
regulations, however, the excess benefit 
shall consist only of that portion of the 
economic benefit that exceeds the fair 
market value of the consideration 
provided in return. 

(d) Examples. The following examples 
illustrate the principles used in 
determining whether a revenue-sharing 
transaction constitutes an excess benefit 
transaction under the rules of this 
section: 

Example 1. A is the manager of the 
investment portfolio of M, an applicable tax- 
exempt organization for purposes of section 
4958. A and several other professional 
investment managers work exclusively for M 
in an office in M’s building. A’s 
compensation consists of a flat base annual 
salary, health insurance, eligibility to 
participate in a retirement plan, and a bonus 
that is equal to a percentage of any increase 
in the value of M’s portfolio over the year 
(net of expenses for investment management 
other than the in-house managers’ 
compensation). The revenue-based portion of 
A’s compensation gives A an incentive to 
provide the highest quality service in order 
to maximize benefits and minimize expenses 
to M. A has a measure of control over the 
activities generating the revenues on which 
his bonus is based, but A can increase his 
own compensation only ii M also receives a 
proportional benefit. Under these facts and 
circumstances, the payment to A of the bonus 
described above does not constitute an excess 
benefit transaction under the rules of this 
section. 

Example 2. L, an applicable tax-exempt 
organization for purposes of section 4958, 
enters into a contract with H, a company who 
manages charitable gaming activities for 
public charities. As a result of the contractual 
relationship, H becomes a disqualified 
person with respect to any transaction 
involving L that provides economic benefits 
to H directly or indirectly. Under the 
contract, H agrees to provide all of the staff 
and equipment necessary to carry out 
charitable gaming operations on behalf of L, 
and to pay L z percent of the net profits, 
which are calculated as the gross revenue 
less rental for the equipment, wages for the 
staff, prizes for the winners, and other 
specified operating expenses. H retains the 
balance of the proceeds after expenses and 
after paying L its z percent of the net profits. 
As manager, H controls the activities 
generating the revenue on which its 
compensation is based. In addition, because 
H owns the equipment and employs the staff 
needed to operate the charitable gaming 
activities, H controls what L is charged, 
including the profit H makes above the cost 
of these items. Therefore, H can also control 
the net revenues relative to the gross 
revenues from the gaming activity. The 
structure of the compensation H receives for 
its services does not provide H with an 


appropriate incentive to maximize benefits 
and minimize costs to L. H benefits whether 
expenses are high and net revenues are low 
or expenses are low and net revenues are 
high. By contrast, L suffers if expenses for the 
charitable gaming operation are high and net 
revenues are low. All of the gross revenues 
generated by the charitable gaming operation 
belong to L. The arrangement between H and 
L allows a portion of those revenues to inure 
to H. Therefore, this arrangement results in 
the inurement of L’s net earnings to the 
benefit of H, and the entire amount paid to 
H under this arrangement constitutes an 
excess benefit under the rules of this section. 
Example 3. R, a professor and faculty 
member at S, a university that is an 
applicable tax-exempt organization for 
purposes of section 4958, is the principal 
investigator in charge of certain scientific 
research at S. The research produces an 
invention. In accordance with S’s agreement 
with its faculty, S owns the invention. R 
assists S in preparing a patent application. S — 
receives a patent for R’s invention, which S 
owns. Also in accordance with S’s agreement 
with its faculty, S grants R the right to receive 
v percent of S’s royalties on the patent, 
payable semi-annually. R also receives an 
annual compensation package of salary and 
benefits. The availability of revenue-based 
compensation under these circumstances 
does not give R any incentive or opportunity 
to act contrary to S’s interests in 
accomplishing its exempt purpose. R receives 
the revenue-based compensation, i.e., the 
percentage of royalties, as an incentive and 
a reward for producing work of especially 


. high quality. In addition, any time R benefits 


by receiving royalties, S benefits as well and 
to a proportionate degree. Finally, because 
the patent belongs to S, R has no control over 
how the patent is used nor the stream of 
revenue it generates. Under these facts and 
circumstances, S’s payment of revenue-based 
compensation to R does not constitute an 
excess benefit transaction under the rules of 
this section. 


§53.4958-6 Rebuttable presumption that 
transaction is not an excess benefit 
transaction. 


(a) In general. Payments under a 
compensation arrangement between an 
applicable tax-exempt organization and 
a disqualified person shall be presumed 
to be reasonable, and a transfer of 
property, right to use property, or any 
other benefit or privilege between an 
applicable tax-exempt organization and 
a disqualified person shall be presumed 
to be at fair market value, if the 
following conditions are satisfied— 

(1) The compensation arrangement or 
terms of transfer are approved by the 
organization’s governing body or a 
committee of the governing body 
composed entirely of individuals who 
do not have a conflict of interest with 
respect to the arrangement or 
transaction; 

(2) The governing body, or committee 
thereof, obtained and relied upon 
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appropriate data as to comparability 
prior to making its determination; and 

(3) The governing body or committee 
adequately documented the basis for its 
determination concurrently with 
making that determination. 


(b) Delegation pursuant to procedures. 


To the extent permitted under local law, 
the governing body of an applicable tax- 
exempt organization may authorize 
other parties to act on its behalf by 
following specified procedures that 
satisfy the three requirements for 
invoking the rebuttable presumption of 
reasonableness. An arrangement or 
transaction that is subsequently 
approved by the board’s designee or 
designees in accordance with those 
procedures shall be subject to the 
rebuttable presumption even though the 
governing body does not vote separately 
on the specific arrangement or 
transaction. 

(c) Rebutting the presumption. The 
presumption established by satisfying 
the three requirements of paragraph (a) 
of this section may be rebutted by 
additional information showing that the 
compensation was not reasonable or 
that the transfer was not at fair market 
value. 

(d) Requirements for invoking 
rebuttable presumption—(1) 
Disinterested governing body or 
committee—({i) In general. The 
governing body is the board of directors, 
board of trustees, or equivalent 
controlling body of the applicable tax- 
exempt organization. A committee of 
the governing body may be composed of 
any individuals permitted under state 
law to serve on such a committee, and 
may act on behalf of the governing body 
to the extent permitted by state law. 
However, if the rebuttable presumption 
arises as the result of actions taken by 
a committee, any members of such a 

committee who are not members of the 
governing body are deemed to be 
organization managers for purposes of 
the tax imposed by section 4958(a)(2), 
subject to the rules of § 53.4958—1(d). 

(ii) Persons not included on governing 
body or committee. For purposes of 
determining whether the requirements 
of paragraph (a) of this section have 

been met with respect to a specific 
transaction or compensation 
arrangement, a person is not included 
on the governing body or committee 
when it is reviewing a transaction if that 
person meets with other members only 
to answer questions, and otherwise 
recuses himself from the meeting and is 
not present during debate and voting on 
the transaction or compensation 
arrangement. 

(iii Absence of conflict of interest. A 
member of the governing body, or 


committee thereof, does not have a 
conflict of interest with respect to a 
compensation arrangement or 
transaction if the member— 

(A) Is not the disqualified person and 
is not related to any disqualified person 
participating in or economically 
benefiting from the compensation 
arrangement or transaction by a 
relationship described in section 
4958(f)(4) or § 53.4958-3(b)(1); 

(B) Is not in an employment 
relationship subject to the direction or 
control of any disqualified person 
participating in or economically 
benefiting from the compensation 
arrangement or transaction; 

(C) Is not receiving compensation or 
other payments subject to approval by 
any disqualified person participating in 
or economically benefiting from the 
compensation arrangement or 
transaction; 

(D) Has no material financial interest 
affected by the compensation 
arrangement or transaction; and 

(E) Does not approve a transaction 
providing economic benefits to any 
disqualified person participating in the 
compensation arrangement or 
transaction, who in turn has approved 
or will approve a transaction providing 
economic benefits to the member. 

(iv) Rule where ratification by full 
governing body required. An 
arrangement or transaction has not been 
approved by a committee of a governing 
body if, under the governing documents 
of the organization or state law, the 
committee’s decision must be ratified by 
the full governing body in order to 
become effective. 

(2) Appropriate data as to 
comparability—(i) In general. A 
governing body or committee has 
appropriate data as to comparability if, 
given the knowledge and expertise of its 
members, it has information sufficient 
to determine whether, under the 
standards set forth in § 53.4958—4(b), a 
compensation arrangement will result in 
the payment of reasonable 
compensation or a transaction will be 
for fair market value. Relevant 
information would include, but not be 
limited to, compensation levels paid by 
similarly situated organizations, both 
taxable and tax-exempt, for functionally 
comparable positions; the availability of 
similar services in the geographic area 
of the applicable tax-exempt 
organization; independent 
compensation surveys compiled by 
independent firms; actual written offers 
from similar institutions competing for 
the services of the disqualified person; 
and independent appraisals of the value 
of property that the applicable 
organization intends to purchase from, 


or sell or provide to, the disqualified 
person. 

(ii) Special rule for compensation 
paid by small organizations. For 
organizations with annual gross receipts 
of less than $1 million reviewing 
compensation arrangements, the 
governing body or committee will be 
considered to have appropriate data as 
to comparability if it has data on 
compensation paid by five comparable 
organizations in the same or similar 
communities for similar services. No 
inference is intended with respect to 
whether circumstances falling outside 
this safe harbor will meet the 
requirement with respect to the 
collection of appropriate data. _ 

(iii) Additional rules for special rule 
for small organizations. For purposes of 
determining applicability of the special 
rule for small organizations described in 
paragraph (d)(2)(ii) of this section, a 
rolling average based on the three prior 
taxable years may be used to calculate 
annual gross receipts of an organization. 
If any applicable tax-exempt 
organization is affiliated with another 
entity by common control or governing 
documents, the annual gross receipts of 
all such related organizations must be 
aggregated to determine applicability of 
the special rule stated in paragraph 
(d)(2)(ii) of this section. 

(iv) Examples. The following 
examples illustrate the rules for 
appropriate data as to comparability for 
purposes of invoking the rebuttable 
presumption of reasonableness 
described in this section: 


Example 1. Z is a large university that is 
an applicable tax-exempt organization for 
purposes of section 4958. Z has had gross 
receipts of $200 million for the preceding 
three taxable years. Z is negotiating a new 
contract with its president because the old 
contract will expire at the end of the year. In 
determining the compensation for its 
president, the executive committee of the 
Board of Trustees relies on a national survey 
of compensation for university presidents; 


‘this survey does not divide its data by any 


measure of university size or any other 
criteria. None of the members of the 
executive committee has any particular 
expertise in higher education compensation 
matters, although many members have 
significant business experience. Given the 
lack of specificity in the data collected and 
the lack of relevant expertise and experience 
of the executive committee members, the 
data relied on by the executive committee 
does not constitute appropriate data as to 
comparability. 

Example 2. X, a tax-exempt hospital that is 
an applicable tax-exempt organization for 
purposes of section 4958, has average annual 
gross receipts of $250 million. Before 
renewing the contracts of X’s chief executive 
officer and chief financial officer, X’s 
governing board commissioned a customized 
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compensation survey from an independent 
firm that specializes in consulting on issues 
related to executive placement and 
compensation. The survey covered 
executives with comparable responsibilities 
at a significant number of hospitals. The 
survey data are sorted by a number of 
different variables, including the size of the 
hospitals and the nature of the services they 
provide, the level of experience and specific 
responsibilities of the executives, and the 
composition of the compensation packages. 
The board members were provided with the 
survey results, a detailed written analysis 
comparing the hospital’s executives to those 
covered by the survey and an opportunity to 
ask questions of a member of the firm that 
prepared the survey. The survey, as prepared 
and presented to X’s board, constitutes 
appropriate data as to comparability. 
Example 3. W is a local repertory theater 
and an applicable tax-exempt organization 
for purposes of section 4958. W has had 
_annual gross receipts ranging from $400,000 
to $800,000 over its past three taxable years. 
In determining the next year’s compensation 
for W's artistic director, the board relies on 
data compiled from a telephone survey of six 
other unrelated repertory theaters of similar 
size in various communities throughout the 
same geographic region. A member of the 
board drafts a brief written summary of the 
salary information obtained from this 
informal survey. This information is later 
included in a written report that also 
includes information about the membership 
of the board of directors, and an evaluation 
of the artistic director’s prior salary and 
performance that is discussed and voted on 
by the board. The salary information 
obtained in the telephone survey is 
appropriate data as to comparability. 


(3) Documentation—{i) For a decision 
to be documented adequately, the 
written or electronic records of the 
governing body or committee must 
note— 

(A) The terms of the transaction that 
was approved and the date it was 
approved; 

(B) The members of the governing 
body or committee who were present 
during debate on the transaction or 
arrangement that was approved and 
those who voted on it; 

(C) The comparability data obtained 
and relied upon by the committee and 
how the data was obtained; and 

(D) The actions taken with respect to 
consideration of the transaction by 
anyone who is otherwise a member of 
the governing body or committee but 
who had a conflict of interest with 
respect to the transaction or 
arrangement. 

(ii) If the governing body or 
committee determines that reasonable 
compensation for a specific arrangement 
or fair market value in a specific 
transaction is higher or lower than the 
range of comparable data obtained, the 
governing body or committee must 


record the basis for its determination. 
For a decision to be documented 
concurrently, records must be prepared 

“by the next meeting of the governing 
body or committee occurring after the 
final action or actions of the governing 
body or committee are taken. Records 
must be reviewed and approved by the 
governing body or committee as 
reasonable, accurate and complete 
within a reasonable time period 
thereafter. 

(e) No presumption until 
circumstances exist to determine 
reasonableness of compensation. If 
reasonableness of the compensation 
cannot be determined based on 
circumstances existing at the date when 
a contract for services was made, then 
the rebuttable presumption of this 
section cannot arise until circumstances 
exist so that reasonableness of 
compensation can be determined, and 
the three requirements for the 
presumption under paragraph (d) of this 
section subsequently are satisfied. See 
§ 53.4958—4(b)(3)(i). 

(f) No inference from absence of 
presumption. The fact that a transaction 
between an applicable tax-exempt 
organization and a disqualified person 
is not subject to the presumption 
described in this section shall not create 
any inference that the transaction is an 
excess benefit transaction. Neither shall 
the fact that a transaction qualifies for 
the presumption exempt or relieve any 
person from compliance with any 
federal or state law imposing any 
obligation, duty, responsibility, or other 
standard of conduct with respect to the 
operation or administration of any 
applicable tax-exempt organization. 

b) Period of reliance on rebuttable 
presumption. The rebuttable 
presumption applies to all payments 
made or transactions completed in 
accordance with a contract provided 
that the three requirements of the 
rebuttable presumption were met at the 
time the contract was agreed upon. 


§ 53.4958-7 Special rules. 

(a) Substantive requirements for 
exemption still apply. The excise taxes 
imposed by section 4958 do not affect 
the substantive statutory standards for 
tax exemption under sections 501(c)(3) 
or (4). Organizations are described in 
those sections only if no part of their net 
earnings inure to the benefit of any 
private shareholder or individual. 

(b) Interaction between section 4958 
and section 7611 rules for church tax 
inquiries and.examinations. The 
procedures of section 7611 will be used 
in initiating and conducting any inquiry 
or examination into whether an excess 
benefit transaction has occurred 


between a church and a disqualified 
person. For purposes of this rule, the 
reasonable belief required to initiate a 
church tax inquiry is satisfied if there is 
a reasonable belief that a section 4958 
tax is due from a disqualified person 
with respect to a transaction involving 
a church. See § 301.7611-1 Q&A 19 of 
this chapter. 


§53.4963-1 [Amended] 

Par. 3. In § 53.4963-1, paragraphs (a), 
(b), and (c) are amended by adding the 
reference “4958,” immediately after the 
reference “4955,” in each place it 
appears. 


PART 301—PROCEDURE AND 
ADMINISTRATION 


Par. 4. The authority citation for part 
301 continues to read in part as follows: 


Authority: 26 U.S.C. 7805 * * * 


§301.6213-1 [Amended] 

Par. 5. Section 301.6213-1, paragraph 
(e) is amended by adding the reference 
“4958,” immediately after the reference 
“4955,” in the first sentence. 


§ 301.6501(e)-1 [Amended] 

Par. 6. Section 301.6501(e)—1 is 
amended as follows: 

1. Paragraph (c)(3)(ii), first and second 
sentences are amended by removing the 
language “or trust” and adding “trust, or 
other organization” in its place. 

2. Paragraph (c)(3){ii), the first 
sentence is amended by removing the 
language “and 4953” and adding “4953, 
and 4958” in its place. 


§ 301.6501(n)—-1 [Amended] 

Par. 7. Section 301.6501(n)—1 is 
amended as follows: 

1. The paragraph heading for 
paragraph (a) is amended by removing 
the language “‘or trust” and adding 
“trust, or other organization” in its 

lace. 

2. Paragraph (a)(1), the first sentence 
is amended by removing the language 
“or trust’ and adding “trust, or other 
organization” in its place. 

3. Paragraph (b), the heading and the 
first sentence are amended by removing 
the language “‘or trust” and adding 
“trust, or other organization” in its 
place. 


§ 301.7422-1 [Amended] 

Par. 8. In section 301.7422-1, 
paragraphs (a) introductory text, (c) 
introductory text and (d) are amended 
by adding the reference “4958,” 
immediately after the reference “4955,”. 


§301.7611-1 [Amended] 


Par. 9. In § 301.7611-1, the Table of 
Contents is amended by adding 
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“Application to Section 4958......19” 


immediately after ‘Effective 


Par. 10. In § 301.7611-1, an 
undesignated centerheading and Q—19 
and A-19 are added to read as follows: 


§ 301.7611-1 Questions and answers 
relating to church tax inquiries and 
examinations. 


* * * * * 


Application to Section 4958 


Q-19: When do the church tax 
inquiry and examination procedures 
described in section 7611 apply to a 
determination of whether there was an 
excess benefit transaction described in 
section 4958? 

A-19: See § 53.4958—7(b) of this 
chapter for rules governing the 
interaction between section 4958 excise 
taxes on excess benefit transactions and 
section 7611 church tax inquiry and 
examination procedures. 

Michael P. Dolan, 

Deputy Commissioner of Internal Revenue. 
[FR Doc. 98—20419 Filed 7-30-98; 8:45 am] 
BILLING CODE 4830-01-U 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 904 
[SPATS No. AR-030-FOR] 


Arkansas Regulatory Program 
AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Proposed rule; Reopening and 
extension of public comment period on 
proposed amendment. 


SUMMARY: OSM is announcing receipt of 
revisions pertaining to a previously 
proposed amendment to the Arkansas 
regulatory program (hereinafter referred 
to as the “Arkansas program”) under the 
Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
revisions for Arkansas’s proposed rules 
pertain to ASCMRC 701.5, Definitions; 
ASCMRC 780.14, Operations Plan: Maps 
and Plans; ASCMRC 816.46, Hydrologic 
Balance: Siltation Structures; ASCMRC 
816.56, Hydrologic Balance: Postmining 
Rehabilitation of Sedimentation Ponds, 
Diversions, Impoundments, and 
Treatment Facilities; ASCMRC 816.102, 
Backfilling and Grading: General 
Grading Requirements; ASCMRC 
823.11, Applicability; and ASCMRC 
823.15, Revegetation and Restoration of 
- Soil Productivity. Arkansas also 


proposes to change the old name of the 

“U.S. Soil Conservation Service”’ to its 

new name of ‘‘Natural Resources 

Conservation Service” throughout its 

regulations. The amendment is intended 

to revise the Arkansas program to be 
consistent with the corresponding 

Federal regulations and to enhance 

enforcement of the State program. 

DATES: Written comments must be 

received by 4:00 p.m., c.d.t., August 19, 

1998. 

ADDRESSES: Written comments should 

be mailed or hand delivered to Michael 

C. Wolfrom, Director, Tulsa Field Office 

at the address listed below. 

Copies of the Arkansas program, the 
proposed amendment, and all written 
comments received in response to this 
document will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. 
Each requester may receive one free 
copy of the proposed amendment by 
contacting OSM’s Tulsa Field Office. 
Michael C. Wolfrom, Director, Tulsa 

Field Office, Office of Surface Mining 

Reclamation and Enforcement, 5100 

East Skelly Drive, Suite 470, Tulsa, 

Arkansas 74135-6547, Telephone: 

(918) 581-6430. 

Arkansas Department of Pollution 
Control and Ecology, Surface Mining 
and Reclamation Division, 8001 
National Drive, Little Rock, Arkansas 
72219-8913, Telephone (501) 682- 
0744. 

FOR FURTHER INFORMATION CONTACT: 

Michael C. Wolfrom, Director, Tulsa 

Field Office, Telephone: (918) 581— 

6430. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Arkansas Program 

II. Discussion of the Proposed Amendment 

Il. Public Comment Procedures 

IV. Procedural Determinations 


I. Background on the Arkansas 
Program 

On November 21, 1980, the Secretary 
of the Interior conditionally approved 
the Arkansas program. Background 
information on the Arkansas p . 
including the Secretary’s findings, the 
disposition of comments, and the 
conditions of approval can be found in 
the November 21, 1980, Federal 
Register (45 FR 77003). Arkansas 
amended its program by submitting 
provisions that satisfied all of the 
conditions of the Secretary’s approval of 
November 21, 1980. Effective January 
22, 1982, OSM removed the conditions 
of the approval of the Arkansas 
permanent regulatory program. 
Information on the removal of the 
conditions can be found in the January 


22, 1982, Federal Register (47 FR 3108). 
Subsequent actions concerning the 


_ conditions of approval and program 


amendments can be found at 30 CFR 
904.12, 904.15, and 904.16. 


II. Discussion of the Proposed 
Amendment 


By letter dated February 6, 1998 
(Administrative Record No. AR-561), 
Arkansas submitted a proposed 
amendment to its program pursuant to 
SMCRA. Arkansas submitted the 
proposed amendment in response to a 


. June 17, 1997, letter (Administrative 


Record No. AR-559) that OSM sent to 
Arkansas in accordance with 30 CFR 
732.17(c), and at its own initiative. The 
provisions of Arkansas Surface Coal 
Mining and Reclamation Code 
(ASCMRC) that Arkansas proposes to 
amend are: ASCMRC 761.5, Definitions; 
ASCMRC 780.25, Reclamation Plan: 
Siltation Structures, Impoundments, 
Banks, Dams, and Embankments; 
ASCMRC 780.35, Disposal of Excess 
Spoil; ASCMRC 785.17, Prime 
Farmlands; ASCMRC 816.21, Topsoil: 
General Requirements; ASCMRC 816.22, 
Topsoil: Removal; ASCMRC 816.23, — 
Topsoil: Storage; ASCMRC 816.24, 
Topsoil: Redistribution; ASCMRC 
816.25, Topsoil: Nutrients and Soil 
Amendments; ASCMRC 816.56, 
Hydrologic Balance: Postmining 
Rehabilitation of Sedimentation Ponds, 
Diversions, Impoundments, and 
Treatment Facilities; ASCMRC 816.74, 
Disposal of Excess Spoil: Pre-existing 
Benches; ASCMRC 816.102, Backfilling 
and grading: General Grading 
Requirements; ASCMRC 816.103, 
Backfilling and grading: Covering Coal 
and Acid and toxic forming materials; 
ASCMRC 816.104-S, Backfilling and 
Grading: Thin Overburden; ASCMRC 
816.105—S, Backfilling and Grading: 
Thick Overburden; ASCMRC 816.106, 
Backfilling and Grading: Steep Slopes; 
ASCMRC Part 826, Special State 
Program Performance Standards— 
Operations on Steep Slopes; ASCMRC 
816.107, Backfilling and Grading 
Previously Mined Areas; ASCMRC Part 
823, Special State Program Performance 
Standards—Operations on Prime 
Farmland; ASCMRC 845.18, Procedures 
for Assessment Conference; and 
ASCMRC 845.19, Request for 
Adjudicatory Public Hearing. Arkansas 
also proposed to make editorial and 
reference changes in the following 
sections of ASCMRC: 780.18(b)(7), 
Reclamation plan: general requirements; 
785.15(b) and (c), Steep slope mining; 
785.16(a), (c)(6), and (d)(1), Permits 
incorporating variances from 
approximate original contour restoration 
requirements for steep slope mining; 
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815.15(k), Performance standards for 
coal exploration; 816.11(g), Signs and 
markers; 816.43(e) and (f)(5), Hydrologic 
balance: diversions and conveyance of 
overland flow, shallow groundwater 
flow, (and ephemeral streams); 
816.44(c), Hydrologic balance: stream 
channel diversions; 816.48(b), 
Hydrologic balance: acid-forming and 
toxic-forming spoil; and 816.107, 
Backfilling and grading previously 
mined areas. 


OSM announced receipt of the 
proposed amendment in the February 
26, 1998, Federal Register (63 FR 9747) 
and invited public comment on its 
adequacy. The public comment period 
ended March 30, 1998. 


During its review of the amendment, 
OSM identified concerns relating to 
ASCMRC 816.56, Hydrologic Balance: 
Postmining Rehabilitation of Sediment 
Ponds, Diversions, Impoundments, and 
Treatment Facilities; ASCMRC 816.102, 
Backfilling and Grading: General 
Grading Requirements; ASCMRC 
823.11, Applicability; and ASCMRC 
823.14(a), Revegetation and Restoration 
of Soil Productivity. OSM notified 
Arkansas of the concerns by fax dated 
July 6, 1998 (Administrative Record No. 
AR-561.06). Arkansas responded in a 
letter dated July 15, 1998, 
(Administrative Record No. AR-561.07) 
by submitting a revised amendment. 


Arkansas proposes revisions to 
ASCMRC 701.5, Definitions; ASCMRC 
780.14, Operations Plan: Maps and 
Plans; ASCMRC 816.46, Hydrologic 
Balance: Siltation Structures; ASCMRC 
816.56, Hydrologic Balance: Postmining 
Rehabilitation of Sedimentation Ponds, 
Diversions, Impoundments, and 
Treatment Facilities; ASCMRC 816.102, 
Backfilling and Grading: General 
Grading Requirements; ASCMRC 
823.11, Applicability; and ASCMRC 
823.15, Revegetation and Restoration of 
Soil Productivity. Arkansas also 
proposes to change the old name of the 
“U.S. Soil Conservation Service’”’ to its 
new name of “‘Natural Resources 
Conservation Service” throughout its 
regulations. 


Specifically, Arkansas proposes the 
following changes to its regulations. 


1. ASCMRC 701.5, Definitions and 
ASCMRC 816.46, Hydrologic Balance: 
Siltation Structures 


Akransas proposes to amend sections 
701.5 and 816.46 by transferring to 
section 701.5, the definition of ‘siltation 
structure” that is in section 816.46(a)(1) 
and by reserving section 816.46(a)(1). 


2. ASCMRC 780.14, Operations Plan: 
Maps and Plans 


Arkansas proposes to amend this 
section by adding a designation for 
paragraph (b)(6), pertaining to water 
diversions, collection, conveyance, 
treatment, storage, and discharge 
facilities, to the list of paragraphs 
requiring maps, plans, and cross 
sections. 


3. ASCMRC 816.56, Hydrologic Balance: 
Postmining Rehabilitation of 
Sedimentation Ponds, Diversions, 
Impoundments, and Treatment 
Facilities 

Arkansas proposes to amend this 
section to read as follows: 

Before abandoning the permit area or 
seeking bond release, the person who 
conducts the (surface mining activities) 
{underground mining activities] shall ensure 
that all temporary structures are removed and 
reclaimed, and that all permanent 
sedimentation ponds, diversions, 
impoundments, and treatment facilities meet 
the requirements of this Chapter for 
permanent structures, have been maintained 
properly, and meet the requirements of the 
detailed design plan for permanent structures 
and impoundments. The operator shall 
renovate such structures if necessary to meet 
the requirements of this Chapter and to 
conform to the approved reclamation plan. 


4. ASCMRC 816.102, Backfilling and 
Grading: General Grading Requirements 


Arkansas proposes to revise paragraph 
(d) to read as follows: 


Spoil may be placed on the area outside 
the mined-out [surface] area in nonsteep 
slope areas to restore the approximate 
origina! contour by blending the spoil into 
the surrounding terrain if the following 
requirements are met: 


5. ASCMRC 823.11, Applicability 


Arkansas proposes to revise the 
editorial note to read as follows: 


{Ed. note: Section 823.11(a) is suspended 
“insofar as it excludes from the requirements 
of Part 823 those coal preparation plants, 
support facilities, and roads that are part of 
surface mining activities”’.] 
6. ASCMRC 823.15, Revegetation and 
Restoration of Soil Productivity 
Arkansas proposes to revise paragraph 
(b)(6) to read as follows: 


The reference crop on which restoration of 
soil productivity is proven shall be selected 


| 
i 


from the crops most commonly produced on 


the surrounding prime farmland. Where row 
crops are the dominant crops grown on prime 
farmland in the area, the row crop requiring 
the greatest rooting depth shall be chosen as 
one of the reference crops. 


7. Reference Change 


Arkansas proposes to change the old 
name of the “U.S. Soil Conservation 


Service” to its new name of “Natural 
Resources Conservation Service” 
throughout its regulations. 


III. Public Comment Procedures 


OSM is reopening the comment 
period on the proposed Arkansas | 
program amendment to provide the 
public an opportunity to reconsider the 
adequacy of the proposed amendment 
in light of the additional materials 
submitted. In accordance with the 
provisions of 30 CFR 732.17(h), OSM is 
seeking comments on whether the 
proposed amendment satisfies the 
applicable program approval criteria of 
30 CFR 732.15. If the amendment is 
deemed adequate, it will become part of 
the Arkansas program. 


Written Comments 
Written comments should be specific, 


pertain only to the issues proposed in 
this rulemaking, and include 


- explanations in support of the 


commenter’s recommendations. 
Comments received after the time 
indicated under DATES or at locations 
other than the Tulsa Field Office will 
not necessarily be considered in the 


_ final rulemaking or included in the 


Administrative Record. 
IV. Procedural Determinations 
Executive Order 12866 


This proposed rule is exempted from 
review by the Office of Management and 
Budget (OMB) under Executive Order 
12866 (Regulatory Planning and 
Review). 


Executive Order 12988 


The Department of the Interior has 
conducted the reviews required by 
section 3 of Executive Order 12988 
(Civil Justice Reform) and has 
determined that, to the extent allowed 
by law, this rule meets the applicable 
standards of subsections (a) and (b) of 
that section. However, these standards 
are not applicable to the actual language 
of State regulatory programs and 
program amendments since each such 
program is drafted and promulgated by 
a specific State, not by OSM. Under 
sections 503 and 505 of SMCRA (30 
U.S.C. 1253 and 1255) and 30 CFR 
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other reyuirements of 
30 CFR parts 730, 731, and 732 have 
been met. | 
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National Environmental Policy Act 


No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act (42 U.S.C. 
4332(2)(C)). 


Paperwork Reduction Act 


This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.). 


Regulatory Flexibility Act 


The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities - 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Accordingly, this rule will ensure that 
existing requirements previously 
promulgated by OSM will be 
implemented by the State. In making the 
determination as to whether this rule 
would have a significant economic 
impact, the Department relied upon the 
data and assumptions for the 
counterpart Federal regulations. 


Unfunded Mandates 


OSM has determined and certifies 
pursuant to the Unfunded Mandates 
Reform Act (2 U.S.C. 1502 et seq.) that 
this rule will not impose a cost of $100 
million or more in any given year on 
local, state, or tribal governments or . 
private entities. 


List of Subjects in 30 CFR Part 904 


Intergovernmental relations, Surface 

mining, Underground mining. 
Dated: July 28, 1998. 

Brent Wahlquist, 
Regional Director, Mid-Continent Regional 
Coordinating Center. 
[FR Doc. 98-20716 Filed 8-3-98; 8:45 am] 
BILLING CODE 4310-05-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 62 
[Region 2 Docket No. NY28—2--180a, FRL— 
6134-6] 


Approval and Promulgation of State 
Plans for Designated Facilities; New 
York 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: The Environmental Protection 
Agency (EPA) is proposing to approve 
the State Plan submitted by New York 
to fulfill the requirements of sections 
111(d)/129 of the Clean Air Act for 
Municipal Waste Combustors (MWC). 
The State Plan addresses the 
implementation and enforcement of the 
Emissions Guidelines (EG) applicable to 
existing large MWCs with capacity to 
combust more than 250 tons per day of 
municipal solid waste. The State Plan 
imposes emission limits and control 
requirements for the existing MWC’s in 
New York which will reduce the 
designated pollutants. In the final rules 
section of this Federal Register, EPA is 
approving New York’s MWC State Plan 
as a direct final rule without prior 
proposal because the Agency views this 
as a noncontroversial action and 
anticipates no relevant adverse 
comments. A detailed rationale for the 
approval is set forth in the direct final 
rule. If no relevant adverse comments 
are received in response to that direct 
final rule no further activity is 
contemplated in relation to this 
proposed rule. If EPA receives relevant 
adverse comments, the direct final rule 
will be withdrawn and all public 
comments received will be addressed in 
a subsequent final rule based on this 
proposed rule. 

The EPA will not institute a second 
comment period on this action. Any 
parties interested in commenting should 
do so at this time. 

DATES: Comments must be received on 
or before September 3, 1998. 
ADDRESSES: All comments should be 
addressed to: Ronald J. Borsellino, 
Chief, Air Programs Branch, 
Environmental Protection Agency, 
Region 2 Office, 290 Broadway, 25th 
Floor, New York, New York 10007- 
1866. 

Copies of the State submittal are 
available at the following addresses for 
inspection during normal business 
hours: 

Environmental Protection Agency, 

Region 2 Office, 290 Broadway, 25th 


Floor, New York, New York 10007— 
1866. 

New York State Department of 
Environmental Conservation, Division 
of Air Resources, 50 Wolf Road, 
Albany, New York 12233. 

FOR FURTHER INFORMATION CONTACT: 

Christine DeRosa or Kirk J. Wieber, Air 

Programs Branch, Environmental 

Protection Agency, Region 2 Office, 290 

Broadway, 25th Floor, New York, New 

York 10278, (212) 637-4249. 

SUPPLEMENTARY INFORMATION: For 

additional information see the direct 

final rule which is published in the 
rules section of this Federal Register. 
Dated: July 24, 1998. 

William J. Muszynski, 

Acting Regional Administrator, Region 2. 

{FR Doc. 98—20772 Filed 8—3-98; 8:45 am] 

BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 63 
[IL-64—2-5807; FRL-6132-5] 
RIN 2060-AF29 


National Emission Standards for 
Hazardous Air Pollutants for 
Ferroalloys Production 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Proposed rules; notice of public 
hearing. 


SUMMARY: This action proposes national 
emission standards for hazardous air 
pollutants (NESHAP) for ferroalloys 
production, which is comprised of 
ferronickel production facilities and 
ferromanganese, silicomanganese, and 
ferrochromium production facilities. 
The EPA has identified these facilities 
as major sources of hazardous air 
pollutant (HAP) emissions such as 
nickel and manganese. Nickel 
compounds such as nickel carbonyl! and 
nickel subsulfate are some of the most 
toxic compounds of nickel. They can 
affect the lungs and the kidneys. 
Symptoms such as headaches, vomiting, 
chest pains, dry coughing, and visual 
disturbances have been reported from 
short-term exposure in humans. 
Additionally, human and animal studies 
reveal an increased risk of lung and 
nasal cancers from exposure to nickel 
refinery dusts and nickel subsulfate. 
Chronic exposure to nickel in humans 
also results in respiratory effects such as 
asthma due to primary irritation or an 
allergic response, and an increased risk 
of chronic respiratory tract infections. 
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Manganese can also adversely affect 
human health. Chronic exposure to high 
levels of manganese by inhalation in 
humans primarily affects the central 
nervous system. This health effect is 
known as “manganism”’ and typically 
begins with feelings of weakness and 
lethargy and progresses to other 
symptoms such as speech disturbances, 
a mask-like face, tremors, and 
psychological disturbances. The 
NESHAP provides protection to the 
public by requiring HAP emission 
sources at these facilities to meet 
emission standards that reflect the 
application of maximum achievable 
control technology (MACT). 


DATES: Comments. The EPA will accept 
comments regarding this proposed 
NESHAP on or before October 5, 1998. 

Public Hearing. If anyone contacts the 
EPA requesting to speak at a public 
hearing by August 25, 1998, a public 
hearing will be held at 10 a.m. on 
September 3, 1998. 


ADDRESSES: Comments. Written 
comments should be submitted (in 
duplicate if possible) to: Air and 
Radiation Docket and Information 
Center (6102), Attention Docket Number 
A-92-59, Room M-1500, U. S. 
Environmental Protection Agency, 401 
M Street, SW, Washington, DC 20460. 
The EPA requests a separate copy also 
be sent to the contact person listed . 
below (see FOR FURTHER INFORMATION 
CONTACT). Comments and data may also 
be submitted electronically by following 
the instructions listed in Supplementary 
Information. Any confidential business 
information (CBI) should be submitted 
following the procedures in section 
VIL.I. of this preamble. 

Public Hearing. If a public hearing is 
held, it will be held at the EPA’s Office 
of Administration Auditorium, Research 
Triangle Park, North Carolina. Persons 
interested presenting oral testimony or 
inquiring as to whether a hearing is to 
be held should call the contact person 
listed below. 

Docket. Docket No. A-92-59, 
containing information relevant to 
today’s proposed rulemaking, is 
available for public inspection and 
copying between 8: a.m. and 5:30 p.m., 
Monday through Friday (except for 
Federal holidays) at the following 
address: U.S. Environmental Protection 
Agency, Air and Radiation Docket and 
Information Center (MC-6102), 401 M 
Street SW., Washington DC 20460, 
telephone: (202) 260-7548. The docket 
is located at the above address in Room 
M-—1500, Waterside Mall (ground floor). 
A reasonable fee may be charged for 
copying. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Conrad Chin, Metals Group, Emission 
Standards Division (MD—13), U.S. 
Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711; telephone (919) 541-1512; 
facsimile (919) 541-5600, electronic 
mail address 
“chin.conrad@epamail.epa.gov”’. 
SUPPLEMENTARY INFORMATION: 
Regulated Entities 

Entities potentially regulated by this 
action are those industrial facilities that 
produce ferronickel, ferromanganese, 
silicomanganese, or ferrochromium. 
Regulated categories and entities 
include those sources listed in the 
primary Standard Industrial 
Classification code for these sources 
(3313, Electrometallurgical Products, 
except Steel). 

This description is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
regulated by final action on this 
proposal. This description lists the 
types of entities that the EPA is now 
aware of that could potentially be 
regulated by final action on this 
proposal. To determine whether your 
facility is regulated by final action on 
this proposal, you should carefully 
examine the applicability criteria in 
sections IV.A. and V.A. of this preamble 
and in §§ 63.1620 and 63.1650 of the 
proposed rule. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed in the preceding FOR FURTHER 
INFORMATION CONTACT section. 


Electronic Access and Filing Addresses 


This document, the proposed 
regulatory texts, and other background 
information are available in Docket No. 
A-92-59 or by request from the EPA’s 
Air and Radiation Docket and 
Information Center (see ADDRESSES) or 
access through the EPA web site at: 
http://www.epa.gov/ttn/oarpg. For 
further information, contact the TTN 
HELP line at (919) 541-5384. 

Electronic comments on the proposed 
NESHAP may be submitted by sending 
electronic mail (e-mail) to: a-and-r- 
docket@epamail.epa.gov. Submit 
comments as an ASCII file avoiding the 
use of special characters and any form 
of encryption. Comments and data will 
also be accepted on diskette in 
WordPerfect 5.1 or 6.1 or ACSI file 
format. Identify all comments and data 
in electronic form by the docket number 
(A-—92-59). No confidential business 
information should be submitted 
through electronic mail. You may file 
comments on the proposed rule online 
at many Federal Depository Libraries. 


Outline 
The information presented in this 
preamble is organized as follows: 


I. Initial List of Categories of Major and Area 
Sources 
II. Background 
A. Description of the Source Category 
B. Emissions 
Ill. NESHAP Decision Process 
A. Source of Authority for NESHAP 
Development 
B. Criteria for Development of NESHAP 
C. Determining the MACT Floor 
IV. Summary of Proposed Ferronickel Rule 
A. Sources to be Regulated 
B. Emission Limits and Maintenance 
Requirements 
C. Compliance Provisions 
D. Monitoring Requirements 
E. Notification, Recordkeeping, and 
Reporting Requirements 
V. Summary of Proposed Ferromanganese, 
and Ferrochromium 
Rule 
A. Sources to be Regulated 
B. Emission Limits and Maintenance 
Requirements 
C. Compliance Provisions 
D. Monitoring Requirements 
E. Notification, Recordkeeping, and 
Reporting Requirements 
VI. Summary of Environmental, Energy, and 
Economic Impacts 
VII. Rationale for Selecting the Proposed 
Standards 
A. Selection of Source Category and 
Pollutants 
B. Selection of Affected Sources 
C. Selection of Basis and Level for the 
Proposed Standards for Existing and 
New Sources 
D. Selection of Format 
E. Selection of Emission Limits 
F. Selection of Monitoring Requirements 
G. Selection of Test Methods 
H. Selection of Notification, Reporting and 
Recordkeeping Requirements 
I. Solicitation of Comments 
VIII. Administrative 
A. Docket 
B. Executive Order 12866 
C. Enhancing the Intergovernmental 
Partnership Under Executive Order 
12875 
D. Unfunded Mandates Reform Act 
E. Regulatory Flexibility 
F. Paperwork Reduction Act 
G. Protection of Children from 
Environmental Health Risks and Safety 
Risk Under Executive Order 13045 
H. National Technology Transfer and 
Advancement Act 
IX. Statutory Authority 


I. Initial List of Categories of Major and 
Area Sources 

Section 112 of the Clean Air Act (the 
Act) requires that the EPA promulgate 
regulations requiring the control of HAP 
emissions from major and area sources. 
The control of HAP is achieved through 
promulgation of emission standards 
under section 112(d) and (f) and 
operational and work practice standards 


4 


41510 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/ Proposed Rules 


under section 112(h) for categories of 
sources that emit HAP. 

An initial list of categories of major 
and area sources selected for regulation 
in accordance with section 112(c) of the 
Act was published in the Federal 
Register on July 16, 1992 (57 FR 31576). 
The “Ferroalloys Production” source 
category is listed under the “Ferrous 
Metals Processing” industry group. 
Based on information gathered since 
that time, the EPA determined that only 
two ferroalloys facilities in the United 
States are, in fact, major sources with 
the potential to emit HAP at levels 
greater than 9.1 megagrams per year 
(Mg/yr) (10 tons per year (tpy)) of any 
one HAP or 22.7 Mg/yr (25 tpy) of any 
combination of HAP. 


II. Background 


A. Description of the Source Category 


The EPA believes that this source 
category is comprised of two major 
sources. Both sources produce ferroalloy 
products that contain metallic HAP as a 
major constituent of the final product. 
However, because of the significant 
differences in processes at the two 
facilities, the EPA has determined that 
each facility comprises a separate 
subcategory. 

The first facility, Glenbrook Nickel 
Company (Glenbrook Nickel) is located 
in Riddle, Oregon and is the only 
domestic producer of ferronickel. 
However, this facility has recently 
ceased its operations, and it may 
permanently shut down in the next 
year. The EPA will consider the 
operational status of this facility prior to 
promulgating a final rule affecting 
ferronickel production. If the facility has 
permanently shut down, and there are 
no other domestic sources with the 
potential to produce ferronickel, the 
EPA may withdraw the proposed 
requirements related to ferronickel 
production rather than finalizing the 
proposed rule. 

The second facility, which is owned 
by the Elkem Metals Company (Elkem 
Marietta), is located in Marietta, Ohio 
and is the only domestic producer of 
ferromanganese and silicomanganese. In 
addition, this facility has the potential 
to produce ferrochromium, but it is not 
doing so at present. Based on an 
extensive survey of emissions data 
provided by other ferroalloy producers, 
an evaluation of available test data, and 
an EPA-sponsored emissions test, the 
EPA has determined that none of the 
remaining ferroalloy producers have the 
potential to emit major quantities of 
metallic or organic HAP. 

Subpart XXX, National Emission 
Standards for Hazardous Air Pollutants 


for Ferroalloys Production consists of 
two groups of requirements. The first 
group of requirements, which are found 
in §§ 63.1620 through 63.1649, 
describes the Ferronickel Production 
standard, which will hereafter be 
referred to as the Ferronickel rule in this 
preamble. The second group of 
requirements, which are found in 

§§ 63.1650 through 63.1679, describes 
the Ferromanganese, Silicomanganese, 
and Ferrochromium Production 
standard, which will hereafter be 
referred to as the Ferromanganese rule 
in this preamble. 


B. Emissions 


As part of its Title V permit 
application, Glenbrook Nickel reported 
a potential to emit, considering controls 
of 37 Mg/yr (41 tpy) of combined HAP 
emissions. As part of its Title V permit 
application, Elkem Marietta reported an 
actual emissions rate of manganese 
compounds of 148 Mg/yr (163 tpy). 


Ill. NESHAP Decision Process 


A. Source of Authority for NESHAP 
Development 


Section 112 directs the EPA to 
develop a list of all categories of major 
and such area sources as appropriate 
that emit one or more of the 188 HAP 
listed in or pursuant to section 112(b) 
(section 112(c)). Section 112 of the 
Clean Air Act as amended in 1990 
replaces the previous system of 
pollutant-by-pollutant health-based 
regulation that proved ineffective at 
controlling the high volumes and 
concentrations of HAP in air emissions. 
Instead, the current version of section 
112 directs the EPA to impose 
technology-based controls on sources 
emitting HAP, and provides that these 
technology-based standards may later be 
reduced further to address residual risk 
that may remain even after imposition 
of technology-based controls. A major 
source is any source that emits or has 
the potential to emit 9.1 Mg (10 tons) of 
any one HAP or 22.7 Mg (25 tons) of any 
combination of HAP annually. The EPA 
published an initial list of source 
categories on July 16, 1992 (57 FR 
31576), and may amend the list at any 
time. 


B. Criteria for Development of NESHAP 


The EPA will develop NESHAP to 
control HAP emissions from both new 
and existing sources according to the 
statutory directions set out in section 
112, as amended. The statute requires 
the standard to reflect the maximum 
degree of reduction of HAP emission 
that is achievable taking into 
consideration the cost of achieving the 


emission reduction, any non-air quality 
health and environmental impacts, and 
energy requirements. 

Emission reductions may be 
accomplished through application of 
measures, process, methods, systems, or 
techniques, including, but not limited 
to: (1) Reducing the volume of, or 
eliminating emissions of, such 
pollutants through process changes, 
substitution of materials, or other 
modifications, (2) enclosing systems or 
processes to eliminate emissions, (3) 
collecting, capturing, or treating such 
pollutants when released from a 
process, stack, storage, or fugitive 
emissions point, (4) design, equipment, 
work practice, or operation standards 
(including requirements for operator 
training or certification) as provided in 
section 112(h), or (5) a combination of 
the above (section 112(d)(2)). 

To develop a NESHAP, the EPA 
collects information about the industry, 
including information on emission 
source characteristics, control 
technologies, data from HAP emissions 
tests at well-controlled facilities, and 
information on the costs and other 
energy and environmental impacts of 
emission control techniques. The EPA 
uses this information to analyze 

ossible regulatory approaches. 
. Although NESHAP are normally 
structured in terms of numerical 
emission limits, alternative approaches 
are sometimes necessary. In some cases, 
for example, physically measuring 
emissions from a source may be 
impossible, or at least impractical, 
because of technological and economic 
limitations. Section 112(h) authorizes 
the Administrator to promulgate a 
design, equipment, work practice, or 
operational standard, or a combination 
thereof, in those cases where it is not 
feasible to prescribe or enforce an 
emissions standard. 

If sources in the source category are 
major sources, a MACT standard is 
required for those major sources. The 
regulation of area sources in a source 
category is discretionary. If EPA finds a 
threat of adverse effects on human 
health or the environment, then the 
source category.can be added to the list 
of area sources to be regulated. 


C. Determining the MACT Floor 


After the EPA identifies the specific 
source categories or subcategories of 
major sources to regulate under section 
112, it must set MACT standards for 
each category or subcategory. Section 
112 limits the EPA’s discretion by 
establishing a minimum baseline or 
“floor” for standards. For new sources, 
the standards for a source category or 
subcategory cannot be less stringent 
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than the emission control that is 
achieved in practice by the best- 
controlled similar source, as determined 
by the Administrator (section 112(d)(3)). 

‘The standards for existing sources can 
be less stringent than standards for new 
sources, but they cannot be less 
stringent than the average emission 
limitation achieved by the best- 
performing 12 percent of existing 
- sources (excluding certain sources) for 
categories or subcategories with 30 or 
more sources, or the best-performing 5 
sources for categories or subcategories 
with fewer than 30 sources (section 
112(d)(3)). 

After the floor has been determined 
for new or existing sources in a source 
category or subcategory, the 
Administrator must set a MACT 
standard for each category or 
subcategory that is no less stringent than 
the floor. Such standard must then be 
met by all sources within the category 
or subcategory. 

Section 112(d)(2) specifies that the 
EPA shall establish standards that 
require the maximum degree of 
reduction in emissions of HAP “that the 
Administrator, taking into consideration 
the cost of achieving such emission 
reduction, and any non-air quality 
health and environmental impacts and 
energy requirements, determines is 
achievable * * *.” 

In establishing standards, the 
Administrator may distinguish among 
classes, types, and sizes of sources 
within a category or subcategory 
(section 112(d)(1)). For example, the 
Administrator could establish two 
classes of sources within a category or. 
subcategory based on size and establish 
a different emissions standard for each 
class, provided both standards are at 
least as stringent as the MACT floor for 
that class of sources. 

The next step in establishing MACT 
standards is the investigation of 
regulatory alternatives. For MACT 
standards, only alternatives at least as 
stringent as the floor may be selected. 
Information about the industry is 
analyzed to develop model plant 
populations for projecting national 
impacts, including HAP emission 
reduction levels, costs, energy, and 
secondary impacts. Several regulatory 
alternative levels are then evaluated to 
select the regulatory alternative that best 
reflects the appropriate MACT level. 

The salechit alternative may be more 
stringent than the MACT floor, but the 
control level selected, if it is more 
stringent than the floor, must be 
technically and economically 
achievable. In selecting a regulatory 
alternative that represents MACT, the 
EPA considers the achievable emission 


reductions of HAP (and possibly other 
pollutants that are co-controlled), cost, 
and economic impacts, energy impacts, 
and other environmental impacts. The 
objective is to achieve the maximum 
degree of emissions reduction without . 


unreasonable economic or other impacts 


(section 112(d)(2)). The regulatory 
alternatives selected for new and 
existing sources may be different 
because of different MACT floors, and 
separate regulatory decisions may be 
made for new and existing sources. 
The selected regulatory alternative is 
translated into a proposed regulation. 
The regulation implementing the MACT 
decision typically includes sections on 
applicability, standards, test methods 
and compliance demonstrations, 
monitoring, reporting, and 
recordkeeping. The preamble to the | 
proposed regulation provides an 
explanation of the rationale for the 
decision. The public is invited to 
comment on the proposed regulation 
during the public comment period. 
Based on an evaluation of these 
comments, the EPA reaches a final 
decision and promulgates the standard. 


IV. Summary of Proposed Ferronickel 
Rule 


A. Squrces To Be Regulated 


The proposed NESHAP would apply 
to new and existing ferronickel 
production facilities that are major 
sources or are co-located at major 
sources. The HAP emission sources at a 
ferronickel production facility that 
would be affected by this rule are: (1) 
Ferronickel ore processing (which 
includes the ore dryer, raw material 


crushing and screening, ore storage bins, 


and hot ore transfer), (2) calcining and 


ferronickel electric arc melt furnaces, (3) 


ferronickel refining furnaces, — (4) 
fugitive dust sources. 


B. Emission Limits and Maintenance 
Requirements 


Emission limits are being proposed 
for the air pollution control devices 
serving the following emission units: 
calcining and ferronickel electric arc 
melt furnaces, ferronickel ore 
processing, and ferronickel refining 
furnaces. The proposed standard would 
require that the emissions of particulate 
matter (PM)(as a surrogate for metallic 
HAP) from each air pollution control 
device serving new and existing 
calciners and ferronickel electric arc 
melt furnaces shall not exceed 34 
milligrams per dry standard cubic meter 
(mg/dscm) (0.015 grains per dry 
standard cubic foot (gr/dscf)). The 
weighted average emissions of PM from 
the air pollution control devices serving 


ferronickel ore processing shall not 
exceed 69 mg/dscm (0.03 gr/dscf). 
Finally, the emissions of PM from each 
air pollution control device serving the 
ferronickel refining furnaces shall not 
exceed 2.3 mg/dscm (0.001 gr/dscf). 

The proposed standard would also 
establish a 20 percent opacity limit on 
air pollution control devices serving the 
existing calciners and ferronickel 
electric arc melt furnaces and on the 
smelter building, which houses one or 
more of the ferronickel electric arc 
furnaces. The smelter building opacity 
limit wouid focus on those furnace 
emissions escaping capture by the - 
furnace hood. 

The proposed standard also imposes a 
duty on the owner or operator to 
prepare and at all times operate 
according to a fugitive dust control plan 
that describes the measures that will be 
put in place to control fugitive dust 
sources. Fugitive dust HAP emissions 
can be generated when dust containing 
metallic HAP is released into the 
outdoor air. The entrainment of dust 
containing metallic HAP into the 
outdoor air may be caused by natural 
events (e.g., wind erosion of feed storage 
piles) or by operations conducted by 
facility personnel. Potential fugitive 
dust emission sources at ferronickel 
facilities include: (1) Dust entrained 
when transporting on unpaved roads at 
the site, HAP-containing materials in 


dump trucks, front-end loaders, and 


other vehicles; (2) dust generated when 
unloading or loading HAP-contajning 
materials from or into trucks or railcars; 
(3) wind erosion of outdoor storage 
piles, and (4) transferring HAP- 
containing materials to or from 
conveyor systems. 

This written plan would be prepared 
by the owner or operator and would 
describe the specific control measures 
that are used to limit fugitive dust 
emissions from the individual sources at 
the ferronickel facility. The duty of the 
owner or operator to operate according 
to the fugitive dust control plan would 
be incorporated into the operating 
permit for the ferronickel facility that is 
issued by the designated permitting 
authority under 40 CFR part 70 (the 
actual fugitive dust control plan for a 
facility would not be part of the permit 
itself). Examples of control measures 
that could be included in the written 
fugitive dust control plan include, but 
are not limited to, covering conveyor 
systems and using local ventilation 
hoods vented to a control device at the 
conveyor transfer points; placing 
metallic HAP-containing stockpiles 
below grade or installing wind screens 
or wind fences around the stockpiles; 
and spraying water or applying 
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appropriate dust suppression agents on 
roadways or outdoor storage piles. 

Proper maintenance of emission 
sources and air pollution control 
devices to minimize HAP emissions is 
an essential component of the proposed 
standard. In addition to satisfying the 
maintenance requirements imposed by 
§ 63.6(e) of the part 63 General 
Provisions (the General Provisions), 
owners and operators would be required 
to develop and implement a written 
maintenance plan for each air pollution 
control device subject to this subpart. 
The procedures specified in the 
maintenance plan shall include, at a 
minimum, a preventive maintenance 
schedule that is consistent with good air 
pollution control practices for 
minimizing emissions. 

Finally, the owner or operator must 
also perform monthly operational status 
inspections of the equipment that is 
important to the performance of the 
capture system (i.e., pressure sensors, 
dampers, and damper switches). 


C. Compliance Provisions 


Compliance with the standards would 
need to be achieved within 2 years of 
promulgation for existing sources, and 
_ upon startup for new or reconstructed 
sources. 

The owner or operator would be 
required to conduct an initial 
compliance test as well as subsequent 
performance tests at each renewal of the 
source’s Title V operating permit for all 
of the air pollution control devices 
subject to the emission limitations to 
demonstrate compliance with them. 
Thereafter, the owner or operator would 
conduct annual performance tests for 
the air pollution control devices serving 
the calciners and ferronickel electric arc 
melt furnaces. 

Compliance with the emission limit 
for the calciners and ferronickel electric 
arc melt furnaces and for the ferronickel 
refining furnaces is achieved if the 
outlet concentration value is less than or 
equal to the applicable emission 
limitation. Compliance with the 
emission limit for the ferronickel ore 
processing operation is achieved if the 
weighted average outlet concentration is 
less than or equal to the emission 
limitation based on the combined mass 
emission rates of all streams divided by 
the total air flow rates of the combined 
streams. 

In addition to satisfying specified test 
conditions, if the emission source is 
controlled with a venturi scrubber, the 
owner or operator shall also establish as 
a site-specific operating parameter the 
average pressure drop across the 
scrubber during the performance test. 
The owner or operator may choose to 


augment the data obtained from the 
initial compliance test by either 
conducting multiple performance tests 
to establish a range of compliant 
operating values or by using historic 
compliance data obtained in a manner 
consistent with the test methods and 
other compliance requirements of the 
subpart to establish the range. In either 
case, the lowest value of the range 
would be selected as the operating 
parameter monitoring value. This value 
will serve as a direct measure of 
compliance with the PM concentration 
limit. 

To demonstrate compliance with the 
opacity standard, the owner or operator 
would be required to conduct initial 
opacity observations for the air 
pollution control devices serving the 
existing calciners and ferronickel 
electric arc melt furnaces and for the 
smelter buildings subject to the 
standards. Compliance would be. 
demonstrated by observations that are 
less than the limit specified in the 
proposed standard. The owner or 
operator would then conduct weekday 
opacity observations for the air 
pollution control devices serving the 
existing calciners and ferronickel 
electric arc melt furnaces to demonstrate 
ongoing compliance with the opacity 
standard. . 

Ongoing compliance with the smelter 
building standard is established through 
the use of parameter monitoring. During 
the period when the initial smelter 


_ building opacity observations are 


conducted, the owner or operator would 
establish the capture system operating 
parameters selected by the owner or 
operator for ongoing monitoring. The 
operating parameters to be established 
are either the control system fan motor 
amperes and damper positions, the total. 
volumetric flow rate to the air pollution 
control device and all damper positions, 
or the volumetric flow rate through each 
separately ducted hood. In order to 
demonstrate ongoing compliance with 
the smelter building opacity standard, 
the owner or operator would monitor 
the selected capture system parameters. 

Compliance with the work practice 
standard would be demonstrated by 
having a fugitive dust control plan. In 
addition, the owner or operator would 
be required to report any deviations in 
operation from the manual and any 
failure to take necessary corrective 
action. Failure to achieve compliance 
would be a violation of the general duty 
to ensure that fugitive dust sources are 
operated and maintained in a manner 
consistent with good air pollution 
control practices that minimize 
emissions per § 63.6(e)(1)(i) of the 
General Provisions. 


Sampling locations for all compliance 
tests would be determined by EPA 
Reference Method 1. Stack gas velocity 
and volumetric flow rate would be 
determined by EPA Reference Method 2. 
Gas analysis would be conducted 
according to EPA Reference Methods 3 - 
and 4. Determination of PM emissions 
would require use of EPA Method 5 
(negative pressure baghouses and 
scrubbers) or Method 5D (positive 
pressure baghouses). The State of 
Oregon Department of Environmental 
Quality Source Sampling Method 8, 
Sampling Particulate Emissions from 
Stationary Sources (High Volume 
Method), may be used instead of 
Method 5 for negative pressure 
baghouses. The use of Oregon Method 8 
would be limited to ferronickel sources 
located in the State of Oregon. The EPA 
Reference Method 9 will be used to 
determine compliance with the opacity 
limits. 


D. Monitoring Requirements 


The proposed standard would 
establish monitoring requirements for 
the air pollution control devices serving 
the affected units subject to the 
emission limitation standard. The 
requirements would vary depending on 
the type of air pollution control device 
and the affected units. For the 
baghouses serving the existing calciners 
and ferronickel electric arc melt 
furnaces, the owner or operator shall 
conduct weekday opacity observations 
in accordance with Method 9 for at least 
one 6-minute period during normal 
operation of the baghouse. Observations 
that exceed the opacity limitation would 
be a violation of the opacity standard, 
unless the owner or operator can 
demonstrate to the Administrator’s 
satisfaction that the exceedance was due 
to an upset condition or malfunction. 

For those remaining units or for any 
new or reconstructed ferronickel electric 
arc furnaces served by baghouses, the 
owner or operator would be required to 
monitor for the presence of visible 
emissions on a daily basis. If any visible 
emissions are observed, the owner or 
operator would be required to take 
corrective action as soon as practicable 
after the occurrence of the visible 
emissions observation. Failure to 
conduct observations or to take 
correction action would be a violation of 
the general duty to operate in a manner 
consistent with good air pollution 
control practices that minimize 
emissions per § 63.6(e)(1)(i) of the 
General Provisions. 

In addition to the weekday opacity 
observations or the visible emissions 
observations, compliance assurance 
would also be achieved for all affected 
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baghouses by monitoring specified 
baghouse parameters. The parameters 
include daily monitoring of pressure 
drop, weekly confirmation that dust is 
being removed from hoppers, daily 
check of compressed air supply for 
pulse-jet baghouses, monitoring 
cleaning cycles, monthly checks of bag 
cleaning mechanisms for proper 
functioning, quarterly confirmation of 
the physical integrity of the baghouse, 
and semiannual inspection of the fans. 
Negative pressure baghouses or positive 
pressure baghouses equipped with a 

~ stack would also be required to be 
equipped with a bag leak detection 
system capable of detecting PM 
emissions at concentrations of 10 
milligrams per actual cubic meter 
(0.0044 grains per actual cubic foot) and 
satisfying other design criteria specified 
in § 63.1625(a)(4). 

For those sources controlled with a 
venturi scrubber, the owner or operator 
would be required to monitor and 
record the pressure drop at the venturi 
at least every 5 minutes and to maintain 
the average hourly pressure drop at or- 
above the average pressure drop 
measured during the compliance 
demonstration. A pressure drop 
measurement lower than this limit 
would be considered a violation of the 
standard, unless the owner or operator 
can demonstrate to the Administrator’s 
satisfaction that a decrease in the 
pressure drop was due to an upset 
condition or malfunction. 

As part of the start-up, shutdown, and 


malfunction plan developed pursuant to 


§ 63.6(e), the owner or operator shall 
develop and implement corrective 
action procedures to be followed in the 
following instances: (1) A bag leak 
detection system.alarm, (2) the 
observation of visible emissions from 
the baghouse, or (3) an indication 
through the periodic baghouse system 
inspections that the system is not 
operating properly. The owner or 
operator shall initiate corrective action 
as soon as practicable after the 
occurrence of the observation or event 
indicating a malfunction. Failure to 
monitor or failure to take corrective _ 
action under the requirements of this 
section would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 
control practices that minimizes 
emissions per § 63.6(e)(1)(i). 

An important element of the proposed 
NESHATP is to ensure that the capture 
system, which means the equipment 
(including hoods, ducts, fans, dampers) 
used to capture or transport PM 
generated by an affected ferronickel 
electric arc furnace, is properly operated 
and maintained. Unless the owner or 


operator uses the provisions of § 63.8(f) 
of the General Provisions to request 
approval to use an alternative 
monitoring method, the owner or 
operator has three options to select from 
in performing this monitoring. First, the 
owner or operator may elect to check 
and record the control system fan motor 
amperes and damper positions on a 
once-per-shift basis. Alternatively, the 
owner or operator may elect to install, 
calibrate, and maintain a monitoring 
device that continuously records the 
volumetric flow rate through each 
separately ducted hood. Finally, the 
owner or operator may choose to 
continuously record the volumetric flow 
rate at the inlet of the air pollution 
control device in addition to checking 
and recording damper positions on a 
once-per shift basis. Operation of the 
control system fan motor amperes at 
values less than the value established 
during the performance test or operation 
at flow rates lower than those 
established during the performance test 
would establish the need to initiate 
corrective action as soon as practicable 
after the monitoring exceedance. Failure 
to monitor or failure to take corrective 
action would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 
control practices that minimizes 
emissions per § 63.6(e)(1)(i) of the 
General Provisions. 


E. Notification, Recordkeeping, and 
Reporting Requirements 

The owner or operator would be 
required to submit notifications 
described in the General Provisions, 
which include initial notification of 
applicability, notifications of 
performance tests and of opacity and 
visible emissions observations, and 
notification of compliance status. 

As required by the General 


Provisions, the owner or operator would . 


be required to submit a report of 
performance test results and opacity or 
visible emissions observations, and 
report semiannually any events where 
the startup, shutdown, and malfunction 
plan was not followed. In addition to 
the information required under § 63.10 
of the General Provisions, the owner or 
operator shall submit semiannual _ 
reports required under the baghouse 
maintenance plan and the fugitive dust 
control plan. The owner or operator 
shall also submit reports of excess 
emissions events such as the 
exceedance of the scrubber pressure 
drop limit or the exceedance of the 
opacity limit on a quarterly basis, unless 
the owner or operator can satisfy the 
requirements in § 63.10(e)(3) of the 
General Provisions. Finally, the owner 


or operator must submit semiannual 
reports on the capture system that 
address any monitoring parameter 
exceedances and the corrective actions 
taken. 

The owner or operator also would be 
required to maintain records required by 
the General Provisions and records 
needed to document compliance with 
the standard. These records would 
include operating parameter 
measurements, a copy of the written 
operation and maintenance plans, and 
air pollution control device inspection 
records. 

All records must be retained for at 
least five years following the date of 
each occurrence, measurement, 
maintenance, corrective action, report, 
or record. The records for the most 
recent two years must be retained on 
site; records for the remaining three 
years may be retained off site, but still 
must be readily available for review. 
The files may be retained on microfilm, 
microfiche, on a computer, or on 
computer or magnetic disks. The owner 
or operator may report required 
information on paper or a labeled 
computer disk using commonly 
available and compatible computer 
software. 


V. Summary of Proposed 
Ferromanganese, Silicomanganese, and 
Ferrochromium Rule 


A. Sources To Be Regulated 


The proposed NESHAP would apply 
to new and existing ferroalloy 
production facilities that manufacture 
ferromanganese, silicomanganese, and 
ferrochromium and are major sources or 
are co-located at major sources. The. 
HAP emission sources at a ferroalloy 
production facility that would be 
affected by the rule are: Open 
submerged arc furnaces, semi-closed 
submerged arc furnaces, metal oxygen 
refining (MOR) process, crushing and 
screening operations, and fugitive dust 
sources. 


B. Emission Limits and Maintenance 
Requirements 


Emission limits are being proposed 
for new and reconstructed open 
submerged arc furnaces and semi-closed 
submerged arc furnaces. The proposed 
requirement is that the combined 
emissions collected from the furnace 
surface (primary emissions) and from 
the tapping operation may not exceed 
0.23 kilograms of PM per hour per 
megawatt (kg/hr/MW) (0.51 pounds of 
PM per hour per megawatt (Ib/hr/MW)). 
In addition, the EPA proposes that 
emission streams from any new or 
reconstructed MOR process or 
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individual equipment associated with 
the crushing and screening operation 
may not exceed 50 mg/dscm (0.022 gr/ 
dscf). Fugitive dust sources at the plant 
would be subject to the applicable work 
~ practice standards for existing sources. 

Standards for existing ferroalloy 
submerged arc furnaces depend on the 
design of the furnace. Elkem Marietta 
has a single semi-closed submerged arc 
furnace, whose design is unique in the 
industry. This furnace is equipped with 
a cover over the furnace surface with 
openings in the cover to accommodate 
the electrodes. Emissions that are not 
ducted to a control device are collected 
above the cover and vented through four 
stacks directly to the atmosphere. 
Emissions from the control device 
containing primary emissions from this 
furnace would be limited to 0.04 kg/hr/ 
MW (0.09 Ib/hr/MW) of PM. Combined 
vent stack emissions may not exceed 
0.67 kg/hr/MW (1.48 lb/hr/MW) of PM. 

The remaining furnaces at Elkem 
Marietta are of the open furnace design, 
which is characterized by the presence 
of a canopy hood above the furnace 
surface that collects primary emissions. 
Combined primary and tapping 
emissions from each of the open 
furnaces would be limited to 0.51 kg/hr/ 
MW (1.13 lb/hr/MW) of PM. 

Other emission sources at the facility 
include the MOR process and crushing 
and screening operations. In addition, 
tapping emissions from the semi-closed 
submerged arc furnace are controlled by 
the baghouse that controls emissions 
from the MOR process. Emissions from 
each air pollution control device serving 
these sources would be limited to 69 
mg/dscm (0.03 gr/dscf) of PM. 

he would 
establish a 20 percent opacity limit on 
the shop buildings housing one or more 
of the open submerged arc furnaces. The 
shop building opacity limit would focus 
on those furnace emissions escaping 
capture by the furnace hood. A different 
limit is proposed for the shop building 
housing the semi-closed submerged arc 
furnace because two of the furnace draft 
stacks exhaust directly into the roof 
monitor. Visible emissions from this 
building may exceed greater than 20 
percent opacity, for not more than one 
distinct 6-minute period in any 60 
minutes, but shall not exceed 60 
percent, as a distinct 6-minute block _ 
average at any time. 

The proposed standard also imposes a 
duty on the owner or operator to 
prepare and at all times operate 
according to a fugitive dust control plan 
that describes the measures that will be 
put in place to control fugitive dust 
sources. Fugitive dust HAP emissions 
can be generated when dust containing 


metallic HAP is released into the 
outdoor air. The entrainment of dust 
containing metallic HAP into the 
outdoor air may be caused by natural 
events (e.g., wind erosion of feed storage 
piles) or by operations conducted by 
facility personnel. Potential fugitive 
dust emission sources at 
ferromanganese facilities include: (1) 
Dust entrained when transporting on 
unpaved roads at the site, HAP- 
containing materials in dump trucks, 
front-end loaders, and other vehicles; (2) 
dust generated when unloading or 
loading HAP-containing materials from 
or into trucks or railcars; (3) wind 
erosion of outdoor storage piles, and (4) 
transferring HAP-containing materials to 
or from conveyor systems. 


This written plan would be prepared ' 


by the owner or operator and would 
describe the specific control measures 
that are used to limit fugitive dust 
emissions from the individual sources at 
the ferromanganese facility. The duty of 
the owner or operator to operate 
according to the fugitive dust control 
plan would be incorporated into the 
operating permit for the ferromanganese 
facility that is issued by the designated 
permitting authority under 40 CFR part 
70 (the actual fugitive dust control plan 
for a facility would not be part of the 
permit itself). Examples of control 
measures that could be included in the 
written fugitive dust control plan 
include, but are not limited to, covering 
conveyor systems and using local 
ventilation hoods vented to a control 
device at the conveyor transfer points; 
placing metallic HAP-containing 
stockpiles below grade or installing 
wind screens or wind fences around the 
stockpiles; and spraying water or 
applying appropriate dust suppression 
agents on roadways or outdoor storage 
piles. 

Proper maintenance of emission 
sources and air pollution control 
devices to minimize HAP emissions is 
an essential component of the proposed 
standard. In addition to satisfying the 
maintenance requirements imposed by 
§ 63.6(e) of the part 63 General 
Provisions, owners and operators would 
be required to develop and implement 
a written maintenance plan for each air 
pollution control device subject to this 
subpart. The procedures specified in the 
maintenance plan shall include, at a 
minimum, a preventive maintenance 
schedule that is consistent with good air 
pollution control practices for 
minimizing emissions. 

Finally, the owner or operator must 
also perform monthly operational status 
inspections of the equipment that is 
important to the performance of the 


capture system (i.e., pressure sensors, 
dampers, and damper switches). 


C. Compliance. Provisions 


Compliance with the standards would 
need to be achieved within 2 years of 
promulgation for existing sources, and 
upon startup for new or reconstructed 
sources. 

The owner or operator would be 
required to conduct an initial. 
compliance test for the air pollution 
control devices and vent stacks subject 
to the standard to demonstrate 
compliance with the applicable 
emission limits. Thereafter, the owner 
or operator must conduct annual 
performance tests for the air pollution 
control devices associated with the 
ferroalloy submerged arc furnaces, with 
the exception of any air pollution 
control devices that also serve non- 
furnace emission sources. 

In addition to satisfying specified test 
conditions, if the emission source is 
controlled with a venturi scrubber, the 
owner or operator shall also establish as 
a site-specific operating parameter the 
average pressure dropacrossthe , 
scrubber during the performance test. 
The owner or operator may choose to 
augment the data obtained from the 
initial compliance test by either 
conducting multiple performance tests 
to establish a range of compliant 
operating values or by using historic 
compliance data obtained in a manner 
consistent with the test methods and 
other compliance requirements of the 
subpart to establish the range. In either 
case, the lowest value of the range 
would be selected as the operating 
parameter monitoring value. This value 
will serve as a direct measure of 
compliance for purposes of monitoring. 

To demonstrate compliance with the 
opacity standard, the owner or operator 
would be required to conduct initial 
opacity observations for the shop 
buildings subject to the standards. 
Compliance would be demonstrated by 
observations that are less than the limit 
specified in the proposed standard. 
Ongoing compliance with the shop 
building standard is established through 
the use of parameter monitoring. During 
the period when the initial shop 
building opacity observations are 
conducted, the owner or operator would 
establish the capture system. operating 
parameters selected by the owner or 
operator for ongoing monitoring. The 
operating parameters to be established 
are either the control system fan motor 
amperes and damper positions, the total 
volumetric flow rate to the air pollution 
control device and all damper positions, 
or the volumetric flow rate through each 
separately ducted hood. In order to 
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demonstrate ongoing compliance with 
the shop building opacity standard, the 
owner or operator would monitor the 
selected capture system parameters. 
Compliance with the work practice 
standard would be demonstrated by 
having a fugitive dust control plan. In 
addition, the owner or operator would 
be required to report any deviations in 
operation from the manual and to take 
necessary corrective action. Failure to 
achieve compliance would be a 
violation of the general duty to ensure 
that fugitive dust sources are operated 
and maintained in a manner consistent 
with good air pollution control practices 
that minimize emissions per 
§ 63.6(e)(1)(i) of the General Provisions. 
Sampling locations for all compliance 
tests would be determined by EPA 
Reference Method 1. Stack gas velocity 
and volumetric flow rate would be 
determined by EPA Reference Method 2. 
Gas analysis would be conducted 
according to EPA Reference Methods 3 
and 4. Determination of PM emissions 
would require use of EPA Method 5 
(negative pressure baghouses and 
scrubbers) or Method 5D (positive 
pressure baghouses). The EPA Reference 
Method 9 will be used to determine 
compliance with the opacity limits. 


D. Monitoring Requirements 


The proposed standard would 
establish monitoring requirements for 
the air pollution control devices serving 
the affected units subject to the 
emission limitation standard. The 
requirements would vary depending on 
the type of air pollution control device 
and the affected units. 

The baghouse monitoring 
requirements for the Ferromanganese 
rule would require the owner or 
operator to monitor on a daily basis for 
the presence of any visible emissions for 
the baghouses serving the ferroalloy 
submerged arc furnaces, the MOR 
process, and the crushing and screening 
operation. If any visible emissions are 
observed, the owner or operator would 
be required to take corrective action as 
soon as practicable after the occurrence 
of the visible emissions observation. 
Failure to conduct observations or to 
take corrective action would be a 
violation of the general duty to operate 
in a manner consistent with good air 
pollution control practices that 
minimize emissions per § 63.6(e)(1)(i) of 
the General Provisions. 

In addition to the visible emissions 
observations, compliance assurance 
would also be achieved for all affected 
baghouses by monitoring specified 
baghouse parameters. The parameters 
include daily monitoring of pressure 
drop, weekly confirmation that dust is 


being removed from hoppers, daily 
check of compressed air supply for 
pulse-jet baghouses, monitoring 
cleaning cycles, monthly checks of bag 
cleaning mechanisms for proper 
functioning, quarterly confirmation of 
the physical integrity of the baghouse, 
and semiannual inspection of the fans. 
Negative pressure baghouses or positive 
pressure baghouses equipped with a 
stack would also be required to be 
equipped with a bag leak detection 
system capable of detecting PM 
emissions at concentrations of 10 
milligrams per actual cubic meter 
(0.0044 grains per actual cubic foot) and 
satisfying other design criteria specified 
in § 63.1625(a)(4). 

For those sources controlled with a 
venturi scrubber, the owner or operator 


- would be required to monitor and 


record the pressure drop at the venturi 
at least every 5 minutes and to maintain 
the average hourly pressure drop at or 
above the average pressure drop 
measured during the compliance 
demonstration. A pressure drop 
measurement lower than this limit 
would be considered a violation of the 
standard, unless the owner or operator 
can demonstrate to the Administrator’s 
satisfaction that a decrease in the 
pressure drop was due to an upset 
condition or malfunction. 

As part of the start-up, shutdown, and 
malfunction plan developed pursuant to 
§ 63.6(e), the owner or operator shall 
develop and implement corrective 
action procedures to be followed in the 
following instances: (1) A bag leak 
detection system alarm, (2) the 
observation of visible emissions from 
the baghouse, or (3) and the indication 
through the periodic baghouse system 
inspections that the system is not 
operating properly. The owner or 
operator shall initiate corrective action 
as soon as practicable after the 
occurrence of the observation or event 
indicating a malfunction. Failure to 
monitor or failure to take corrective 
action under the requirements of this 
section would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 
control practices that minimizes 
emissions per § 63.6(e)(1)(i). 

The owner or operator shall monitor 
the capture system, which means the 
equipment (including hoods, ducts, 
fans, dampers) used to capture or 
transport PM generated by an affected 
ferroalloy electric arc furnace, to ensure 
it is properly operated and maintained. 
Unless the owner or operator uses the 
provisions of § 63.8(f) of the General 
Provisions to request approval to use an 
alternative monitoring method, the 
owner or operator has three options to 


select from in performing this 
monitoring. First, the owner or operator 
may elect to check and record the 
control system fan motor amperes and 
damper positions on a once-per-shift 
basis. Alternatively, the owner or 
operator may elect to install, calibrate, 
and maintain a monitoring device that 
continuously records the volumetric 
flow rate through each separately 
ducted hood. Finally, the owner or 
operator may choose to continuously 
record the volumetric flow rate at the 
inlet of the air pollution control device 
in addition to checking and recording 
damper positions on a once-per-shift 
basis. Operation of the contro] system 
fan motor amperes at values less than 
the value established during the 
performance test or operation at flow 
rates lower than those established 
during the performance test would 
establish the need to initiate corrective 
action as soon as practicable after the 
monitoring exceedance. Failure to 
monitor or failure to take corrective 
action would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 
control practices that minimizes 
emissions per § 63.6(e)(1)(i) of the 
General Provisions. 


E. Notification, Recordkeeping, and 
Reporting Requirements 

The owner or operator would be 
required to submit notifications 
described in the General Provisions, 
which include initial notification of 
applicability, notifications of 
performance tests and of opacity or 
visible emissions observations, and 
notification of compliance status. 

As required by the General 
Provisions, the owner or operator would 
be required to submit a report of 
performance test results and opacity or 
visible emissions observations, and 
report semiannually any events where 
the startup, shutdown, and malfunction 
plan was not followed. In addition to 
the information required under § 63.10 
of the General Provisions, the owner or 
operator shall submit semiannual 
reports required under the baghouse 
maintenance plan and the fugitive dust 
control plan. The owner or operator 
shall also submit reports of excess 
emissions events such as the 
exceedance of the scrubber pressure 
drop limit on a quarterly basis, unless 
the owner or operator can satisfy the 
requirements in § 63.10(e)(3) of the 
General Provisions. Finally, the owner 
or operator must submit semiannual 
reports on the capture system that 
address any monitoring parameter 
exceedances and the corrective actions ~- 
taken. 
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The owner or operator also would be 
required to maintain records required by 
the General Provisions and records 
needed to document compliance with 
the standard: These records would 
include operating parameter 
measurements, a copy of the written 
operation and maintenance plans, and 
air pollution control device inspection 
records. 

All records must be retained for at 
least five years following the date of 
each occurrence, measurement, 
maintenance, corrective action, report, 
or record. The records for the most 
recent two years must be retained on 
site; records for the remaining three 
years may be retained off site, but still 
must be readily available for review. 
The files may be retained on microfilm, 
microfiche, on a computer, or on 
computer or magnetic disks. The owner 
or operator may report required 
information on paper or a labeled 
computer disk using commonly 
available and compatible computer 
software. 


VI. Summary of Environmental, Energy, 
and Economic Impacts 


The following discussion of 
environmental, energy, and economic 
impacts is limited to the only two 
facilities that exist and that will be 
_ subject to these standards if adopted. As 
discussed earlier, it is possible that the 
existing ferronickel facility will be 
permanently shut down, which would 
then limit impacts of this rule to the 
ferromanganese facility. No new 
facilities are currently anticipated. 

If Glenbrook Nickel continues to 
operate, the EPA anticipates that the 
proposed levels of control for the 
Ferronickel rule will have the primary 
effect of codifying existing control 
equipment and practices. Elkem 
Marietta should also be able to comply 
with the proposed standards with 
existing control equipment and 
practices. Therefore, no additional 
emission control equipment would be 
required to comply with the proposed 
standards, and no significant emission 
reduction or other environmental 
impacts are anticipated to result from 
this rulemaking. 

When compared to existing State 
permit conditions, however, apparent 
differences in the levels of allowable 
emissions occur for some of the 
proposed standards. In the case of 
Glenbrook Nickel, the baghouses serving 
the calciners and ferronickel electric arc 
melt furnaces have allowable emissions 
of approximately 1,550 tons per year of 
PM based on the July 1997 test results. 
However, if those baghouses were 
emitting at the level of the proposed 


standard (i.e., 34 mg/dscm or 0.015 gr/ 
dscf) their combined emissions would 
be 350 tons per year of PM, which 
represents a 77-percent reduction in 
allowable PM emissions. Based on 
discussions with plant personnel, the 
EPA believes that a baghouse upgrade 
being planned should substantially 
improve the performance of these 
baghouses, and the baghouses’ actual 
performance will be much closer to the 
proposed standard. If the EPA proceeds 
with the final rule and test results are 
available that demonstrate the 
performance of the upgraded baghouses, 
the EPA will consider thee data in 
Bey» the final standard. 

e case of Elkem Marietta, there 
are apparent differences in the level of 
control required under existing permit 
conditions on the ferroalloy submerged 
arc furnaces compared to the level of 
control proposed in the MACT standard. 
A calculation of permitted, allowable 
emissions reveals that the source could 
emit approximately 70 more tons of PM 
per year than would be allowed under 
the proposed MACT limits. However, 
because the proposed MACT limits were 
established to reflect actual performance 
of the associated air pollution control 
devices, the EPA believes that there 
would be no measurable difference in 
emissions in the absence of the MACT 
standard. 

Cost and economic impacts are 
expected to be minimal. The only costs 
associated with the proposed standards 
are those required to perform 
compliance assurance activities such as 
performance testing, monitoring, 
reporting, and recordkeeping. However, 
these costs are minor compared to costs 
already incurred by the facilities in 
meeting their permit obligations. 
Section VIII.F. of this preamble 
addresses the recordkeeping and 
reporting burden associated with 
Federal rules. 


VII. Rationale for Selecting the 
Proposed Standards 


This section describes the rationale 
for the decisions made by the 
Administrator in selecting the proposed 
standards. 


A. Selection of Source Category and 
Pollutants 


The EPA published an initial list of 
categories of major and area sources of 
HAP selected for regulation in 
accordance with section 112(c) of the 
Act in the Federal Register on July 16, 
1992 (57 FR 31576). Ferroalloys 
production is one of the 174 categories 
of sources listed. The category, as 
initially defined, consisted of any 
facility engaged in producing ferroalloys 


such as ferrosilicon, ferromanganese, 
and ferrochromium and similarly 
produced products such as calcium 
carbide. A preliminary survey of the 
industry revealed the presence of 18 
ferroalloys facilities producing 
ferronickel and related products such as 
silicon metal and calcium carbide in 
addition to the products listed above. 
The 1992 listing was based on the 
Administrator’s determination that 
ferroalloys production facilities may 
reasonably be anticipated to emit 
several of the 188 listed HAP in 
quantities sufficient to designate them 
as major sources. Major sources are 
defined in the Act as those sources that 
emit or have the potential to emit, 
considering controls, greater than 9.1 
Mg/yr (10 tpy) of a single HAP or greater 
than 22.7 Mg/yr (25 tpy) of a 
combination of HAP (section 112(a)(1)). 

Ferroalluys production facilities emit 
several of the HAP listed in section 
112(b) of the Act. For example, the 
Agency has determined that polynuclear 
aromatic hydrocarbons (PAH), which 
are a surrogate for polycylcic organic 
matter (POM), are emitted from 
ferroalloy facilities. However, estimated 
quantities from the entire industry are 
0.26 tons per year to 0.56 tons per year, 
depending on the number of PAH 
compounds included in the estimate. 

Metallic HAP such as arsenic, 
chromium, manganese, nickel, lead, 
antimony, cadmium, mercury, 
selenium, and cobalt are also emitted. 
However, at most ferroalloy facilities 
these emissions are the result of metals 
present in trace quantities in raw 
materials, and the sources do not emit 
major source quantities. For these 
sources, potential HAP emissions per 
facility were estimated to range from 40 
pounds per year up to 11 tons per year, 
which are all below major source 
thresholds. 

However, at facilities that produce 
products containing a metallic HAP as 
a major constituent of the final product, 
HAP emissions approach or exceed 
major source thresholds. One facility, 
the only existing ferrochromium 
producer, has certified in its Title V 
permit application that its potential 
emissions are below major source 
thresholds. Both the State and EPA have 
reviewed the supporting calculations, 
and concur with the facility’s 
conclusion. The only other domestic 
producers of products containing HAP 
as a major constituent (i.e., the 
production of ferronickel at Glenbrook 
Nickel and the production of 
ferromanganese, silicomanganese, and, 
potentially, ferrochromium at Elkem 
Marietta) have a potential to emit, and 
actually do emit, at levels above the 
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major source thresholds. Therefore, the 
proposed standards will limit metallic 
HAP (and PM (most of which are less 
than 1.5 microns in diameter)) 
emissions from existing and new and 
reconstructed ferronickel production 
facilities and ferrormanganese, 
silicomanganese, and ferrochromium 
production facilities. 


B. Selection of Affected Sources 


For the purpose of implementing a 
NESHAP, an affected source is defined 
to mean the stationary source, group of 
stationary sources, or portion of a 
stationary source that is regulated by a 
relevant standard or other requirement 
established under section 112 of the 
Act. Each relevant standard is to 
designate the affected source for the 
purpose of implementing that standard. 
Within a source category, the EPA 
selects the emission sources {i.e., 
emission points or groupings of 
emission points) for which emission 
standards and other requirements are to 
be established according to the statutory 
directives set out in section 112. In 
selecting the specific emission sources 
requiring the development of air 
standards, primary consideration is 
given to the constituent HAP and 
quantity emitted from individual or 
groups of emission points. 

In selecting the affected sources for 
both the Ferronickel rule and the 
Ferromanganese rule, the EPA sought to 
identify the HAP-emitting operations at 
each of the existing facilities. At the 
ferronickel facility, these operations 
consist of ferronickel ore processing, 
calcining and the ferronickel electric arc 
melt furnaces, the ferronickel refining 
furnaces, and fugitive dust sources. 
These operations comprise the 
collection of affected sources for the 
Ferronickel rule. The proposed 
standards for new, reconstructed, and 
existing sources would apply to these 
operations. 

The operations at the Elkem Marietta 
plant can be divided into two areas. One 
area contains operations related to the 
production of silicomanganese and 
ferromanganese alloys in the three 
operating submerged arc furnaces, is 
physically located on the south side of 
the facility, and emits over 99 percent 
of the HAP emissions at the facility. 
These HAP-emitting operations consist 
of the ferroalloy submerged arc 
furnaces, the MOR process, crushing 
and screening operations, and fugitive 
_ dust sources. These operations comprise 
the collection of affected sources for the 
Ferromanganese rule. The proposed 
standards for new, reconstructed, and 
existing sources would apply to these 
operations. 


Under the proposed Ferronickel rule, 
new or reconstructed sources are subject 
to the same emission limits as existing 
sources. This is because new source and 
existing source MACT are the same. 
However, under the proposed 
Ferromanganese rule, new or 
reconstructed open submerged arc 
furnaces, semi-closed submerged arc 
furnaces, MOR processes, and crushing 
and screening operations would be 
subject to more stringent standards (e.g., 
new source MACT) than existing 
sources. As described in the proposed 
emission standards, the construction or 
reconstruction of any one of these 
operations would trigger the 
applicability of new source MACT on 
that emission unit. The remaining 
affected sources at the facility would 
continue to be subject to existing source 
MACT. 

Other operations at Elkem Marietta, 


which are all located on the north side 


of the plant, include a Simplex® 
process, which uses a low-pressure 
vacuum furnace to remove impurities 
from briquettes to produce low carbon 
ferrochrome, high chromium 
ferrochrome, and nitrided 
ferromanganese products. Elkem 
Marietta also operates a briquetting 
operation that produces several types of 
specialty products including low carbon 
ferrochrome, vacuum grade electrolytic 
chromium, manganese nitride, and 
aluminum alloy briquettes. Finally, 
Elkem Marietta also operates two 
electrolytic processes, manganese metal 
and chromium metal, along with their 
associated acid waste treatment system. 
While these other operations emit some 
HAP, their combined emissions are only 
0.19 percent of total actual emissions, 
which represents fewer than 800 
pounds per year. Another way 
viewing the relative impact of the other 
operations’ emission potential is that 
they only represent 4 percent of the 
ferroalloy submerged arc furnace mass 
production capacity. The limited HAP 
emitting potential of these sources has 
led the EPA to exclude them from the 
proposed affected source definition for 
the Ferromanganese rule. 


C. Selection of Basis and Level for the 
Proposed Standards for Existing and 
New Sources 


1. Background 


In general terms, ferroalloys 
production consists of charging the 
electric arc furnace (EAF) with raw 
materials, smelting the ores, and tapping 
or pouring the molten product. Other 
emission sources relate to raw material 
and product handling (e.g., crushing 
and screening operations). However, 


there are three operations that occur 
enly at the ferronickel production 
facility. The first operation consists of 
an ore dryer followed by rotary kiln 
calciners to remove water from the ore 
and increase the nickel and carbon 
content of the ore. The second operation 
is that of hot ore transfer. After 
calcining, the hot ore is transferred by 
inclined hoists to hot ore bins, from 
which it is batch fed to the open arc 
melt EAF. Finally, ladle treatment, 
which is where the ferronickel reaction 
occurs, is the third operation that is 
unique to ferronickel production. 
Because of these process differences, 
and the impact they have on control 
equipment configurations at the two 
facilities, the EPA proposes to regulate 
emissions from ferronickel processing 
separately from emissions from 
ferromanganese, silicomanganese, and 
ferrochromium processing. 


2. Selection of MACT 


Because there are only two existing 
major sources in the source category, 
and the EPA has determined that it is 
appropriate to distinguish between 
them, the MACT floor for existing 
sources for each facility type is based on 
current emissions control practices at 
each individual facility. 

There are no viable, cost-effective 
beyond-the-floor options for the control 
devices already employed at Glenbrook 
Nickel. Therefore, the existing emission 
controls represent MACT for both new 
and existing sources. 

With the exception of fugitive dust 
sources, all of the emission units at 
Glenbrook Nickel are currently 
controlled with baghouses or a scrubber 
(in the case of the ore dryer). These 
emission units can be further grouped as 
(1) the baghouses controlling emissions 
from the combined calciners and 
ferronickel electric arc melt furnaces, (2) 
ferronickel ore processing, which 
consists of the ore dryer, crushing and 
screening operations, ore storage bins, 
and hot ore transfer, and (3) the 
ferronickel refining furnaces. The 
baghouses serving the combined 
calciners and ferronickel electric arc 
melt furnaces emit over 90 percent of 
the stationary source PM emissions 
within the affected facility. The 
remaining 8 percent of emissions are 
spread over 14 individual stationary 
sources and comprise fewer than 32 Ib/ 
hour of PM and 0.8 Ib/hour of nickel 
compounds on average. 

In the case of Elkem Marietta, the 
controls (e.g., scrubbers) in place on the 
furnaces represent good air pollution 
control practices. While the installation 
of new baghouses represents a beyond- 
the-floor option, the costs of the 
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wholesale replacement of functioning 
control devices is not justified. For 
example, the cost effectiveness of 
replacing both of the scrubbers 
controlling open furnace emissions at 
the Elkem Marietta facility is $29 
thousand per ton of HAP emissions 
reduced, based on the annualized cost 
of the new baghouses. Therefore, the 
MACT floor for existing sources is 
selected as the MACT for the 
Ferromanganese rule. However, the 
owner or operator of a new or 
reconstructed ferromanganese, 
silicomanganese, or ferrochromium 
electric arc furnace would be expected 
to install a baghouse, which represents 
the MACT level of technology for new 
sources, because it is technically and 
economically feasible for new sources. 

The EPA has considerable experience 
in developing new source performance 
standards (NSPS) for similar sources 
(part 60, subpart N Standards of 
Performance for Primary Emissions from 
Basic Oxygen Process Furnaces for 
which Construction or Reconstruction 
Commenced after June 11, 1973 and part 
60, subpart LL Standards of 
Performance for Metallic Mineral 
Processing Plants.) As a result of this 
experience, the EPA believes that new, 
state-of-the-art baghouses are capable of 
achieving greater levels of emissions 
reductions than are currently permitted 
for the Elkem Marietta MOR process and 
the crushing and screening operations. 
Therefore, new source MACT for these 
emission units is represented by the 
performance that should be achievable 
by new baghouses. 

Fugitive dust emissions at existing 
ferroalloy facilities (including 
Glenbrook Nickel and Elkem Marietta) 
are controlled by using a variety of 
different methods. Not all facilities 
control the same sources or use the 
same type of control. The fugitive dust 
control measures used at a given facility 
vary depending on the dust controls 
required by the facility’s State air permit 
and the facility owner’s preferences and 
policies regarding fugitive dust control. 
These controls can range from daily 
water spraying of plant roads and 
outdoor storage piles to enclosure and 
venting of the source to a control device. 
No specific group of fugitive dust 
control measures could be identified 
that reflected an average emission 
limitation for the existing facilities. The 
EPA decided to propose that the MACT 
floor for fugitive dust sources is to 
develop and implement a site-specific 
set of fugitive dust control measures to 
be implemented according to a written 
plan. No best-controlled fugitive dust 
sources could be identified by the EPA. 
Therefore, the proposed new source 


MACT floor is the same as the existing 
source MACT floor for fugitive dust 
sources. For these reasons, the EPA 
proposes that the MACT floor should 
equal MACT. 


D. Selection of Format 


Section 112 of the Act requires the 
Administrator to prescribe emission 
control standards for HAP control 
unless, in the Administrator’s 
judgement, it is not feasible to prescribe 
or enforce emission standards. Section 
112(h) defines two conditions under 
which it is not feasible to prescribe or 
enforce emission standards: (1) If the 
HAP cannot be emitted through a 
conveyance device designed and 
constructed to emit or capture the HAP, 
and (2) if the application of a 
measurement methodology to a 
particular class of sources in not 
practicable because of technological or 
economic limitations. If it is not feasible 
to prescribe or enforce emission 
standards, then the Administrator may 
instead promulgate equipment, work 
practice, design, or operational 
standards, or a combination thereof. 

For the Ferronickel rule, an emission 
standard is feasible for the controlled 
emission sources at the facility. The 
EPA considered both a mass 
concentration (mg/dscm (gr/dscf)) 
format and various process emission 
rate formats. Although the process 
emission rate formats had the advantage 
of being consistent with the source’s 
existing permit conditions, this 
approach seemed unnecessarily 
complex for purposes of the MACT 
standards. Instead, the EPA selected an 
outlet concentration format because it 
represents a direct measure of 
compliance and is consistent with other 
similar standards in the metallurgical 
industry. 

The EPA chose to establish the 
emission limitation using PM emissions 
as a surrogate for the primary HAP, 
which is nickel. The main reason is that 
the facility faces differences in the 
incoming grades of nickel, and 
emissions can vary depending on the 
nickel content of the ore. A PM standard 
overcomes this variability. In addition, 
the metallic HAP to be controlled by the 
proposed standards, i.e., nickel, is a 
component of the total PM released by 
the emission sources at the facility. 
Control of PM results in control of 
nickel. 

The EPA selected an opacity standard 
for the air pollution control devices 
serving the existing calciners and 
ferronickel electric arc melt furnaces. 
The need for this limit was driven by 
the fact that an opacity limit represents 
the best means for allowing ongoing 


compliance determinations from these 
air pollution control devices. As they 
are presently configured, these devices 
are known to consistently emit visible 
emissions, so a monitoring requirement 
based on the baseline assumption of no 
visible emissions is not appropriate. The 
proposed opacity standard is also 
consistent with the facility’s Title V 
operating permit conditions for these 
sources. 

The EPA also proposes to establish an 
opacity standard for the smelter 
building housing the ferronickel EAF. 
The limit on smelter building opacity is 
a means of ensuring that the facility 
operates and maintains good capture 
systems on the furnaces to reduce 
fugitive HAP emissions. 

he third standard proposed is a work 
practice standard on fugitive dust 
sources within the plant, which include 
plant roadways, yard areas, and outdoor 
material storage and transfer operations. 
Work practices are required because it is 
not feasible to prescribe or enforce 
emission standards for these sources. 
The inherent mechanisms by which 
pollutants are emitted from fugitive dust 
sources prevents the application of 
batch stack sampling methods to 
measure the level of the emissions from 
these sources. It is not feasible to 
capture the emissions and subsequently 
discharge these emissions through a 
duct or other conveyance to a control 
device. Therefore, as allowed under 
section 112(h) of the Act, the EPA 
decided to use a work practice format 
for the proposed standards for fugitive 
sources. 

The proposed standards would 
require the owner or operator to 
implement appropriate work practice 
control measures specific to the types of 
fugitive dust sources at a facility. For 
many fugitive dust sources there are 
several equivalent control measures 
available for controlling fugitive dust 
emissions from a particular type of 
source. Therefore, the standard for each 
affected owner or operator to develop 
and implement a site-specific fugitive 
dust control plan is being proposed 
rather than the EPA establishing the 
specific individual work practices that 
all owners and operators must use. The 
EPA believes that flexibility provided to 
the owner and operator by the site- 
specific approach is needed because the 
best fugitive dust control options for a 
given facility are determined by the 
physical layout of the facility, the types 
of fugitive dust sources, and the control 
measures that are already being 
implemented. These factors vary 
significantly from facility to facility. 

An emission standard is feasible for 
the controlled emission sources at 
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ferromanganese, silicomanganese, 
ferrochromium production facilities. 
The selection of specific formats was 
driven in part by the body of data 
available to establish the standard and 
existing permit conditions. As discussed 
in section VILE. of this preamble, there 
are numerous emission tests on the 
control devices serving the three 
existing furnaces at the Elkem Marietta 
facility. Because these tests were 
conducted to demonstrate compliance 
with State PM limits, most of the tests 
do not provide HAP emissions data. 
This lack of HAP data combined with 
the fact that variations in ore grade can ~ 
affect HAP emissions, has led EPA to 
propose PM standards as a surrogate for 
HAP. In addition, the metallic HAP to 
be controlled by the proposed standard, 
i.e., manganese and chromium, is a 
component of the total PM released by . 
the emission sources at the facility. 
Therefore, control of PM results in 


control of metallic HAP. 


- An analysis of these test data has led 
EPA to propose a standard for the 
control devices serving the ferroalloy 
submerged arc furnaces in units of kg/ 
hr/MW. An advantage of this format is 
that it allows the source to determine 
compliance on the basis of combined 
emission streams from the affected 
furnaces. For example, the semi-closed 
submerged arc furnace is equipped with 
four draft stacks. The EPA is proposing 
a standard for the combined emissions 
from these stacks, which offers some 
flexibility in the compliance 
determination, because higher than 
“normal” emissions from one stack 
could be offset by lower emissions in 
another stack. Similarly, the open 
submerged arc furnaces would be 
subject to a standard for combined 
primary emissions from the furnace 
surface and tapping emissions. The 
other advantage of this format is that 
power consumption is a function of 
production and is related to emission 


. rates. The plant continuously monitors 


power consumption, so this data should 
be readily available. Another advantage . 
to this format is that it is consistent with 
the ferroalloys NSPS (part 60, subpart 
Z), and is widely accepted by the 
industry. 

An emission limit in mg/dscm (gr/ 
dscf) is proposed for the MOR process 
and the crushing and screening 
operation air pollution control devices. 
As discussed in section VILE. of this 
preamble, there are only limited data 
available on the actual performance of 
these control devices. This selected 
format reflects existing permit 
conditions and engineering judgement 
that well operated and maintained 


sources are capable of achieving these 
limits on a continuous basis. 

The EPA also proposes to establish 
opacity standards for the shop buildings 
housing the ferroalloy submerged arc 
furnaces. The limits on shop building 
opacity will ensure that the facility 
operates and maintains good capture 
systems on the furnaces to reduce 
fugitive HAP emissions. 

The third standard proposed for the 
Ferromanganese rule is a work practice 
standard on fugitive dust sources within 
the plant, which include plant 
roadways, yard areas, and outdoor 
material storage and transfer operations. 
Work practices are required because it is 
not feasible to prescribe or enforce 
emission standards for these sources. 
The inherent mechanisms by which 
pollutants are emitted from fugitive dust 
sources prevents the application of 
batch stack sampling methods to 
measure the level of the emissions from 
these sources. It is not feasible to 
capture the emissions and subsequently 
discharge these emissions through a 
duct or other conveyance to a control 
device. Therefore, as allowed under 
section 112(h) of the Act, the EPA 
decided to use a work practice format 
for the proposed standards for fugitive 
sources. 

The proposed standards would 
require the owner or operator to 
implement appropriate work practice 
control measures specific to the types of 
fugitive dust sources at a facility. For 
many fugitive dust sources there are 
several equivalent control measures 
available for controlling fugitive dust 
emissions from a particular type of 
source. Therefore, the standard for each 
affected owner or operator to develop 
and implement a site-specific fugitive 
dust control plan is being proposed 
rather than the EPA establishing the 
specific individual work practices that 
all owners and operators must use. The 
EPA believes that flexibility provided to 
the owner and operator by the site- 
specific approach is needed because the 
best fugitive dust control options for a 
given facility are determined by the 
physical layout of the facility, the types 
of fugitive dust sources, and the control 
measures that are already being 
implemented. These factors vary 
significantly from facility to facility. 


E. Selection of Emission Limits 


As discussed, each plant’s existing 
emission controls represent the MACT 
floor for each of the facility types. 
Therefore, the EPA reviewed the test 
data available on the emission control 
devices at each of the plants. In most 
cases, the performance measured in the 
body of emission tests showed that the 


sources were routinely achieving levels 
of performance better than their 
currently permitted emission limits for 
PM. The EPA determined that the HAP 
emission limits should reflect these 
actual performance capabilities, and is 
proposing standards on this basis. 


1. Ferronickel Rule Emission Limits 


At Glenbrook Nickel, the body of test 
data is clouded by two factors. One 
factor is that control device 
configurations have changed 
significantly over the years, and the 
majority of the historical test data are 
not representative of current operating 
conditions, Another factor is that, 
except for the two most recent tests, the 
outlet air flow rates on the positive 
pressure baghouses were improperly 
calculated, leading to erroneously low 
emission rates. Therefore, the plant 
agreed to undertake a comprehensive 
test program of all of the control devices 
serving affected emission units to obtain 
up-to-date measures of performance. 
The test program occurred in July 1997. 
Since that time, the plant has upgraded 
both of the baghouses serving the 
combined calciner and ferronickel 
electric arc melt furnaces by replacing 
the fabric filter bags. Both the plant and 
the EPA would expect the performance 
of the baghouses to improve after the 
upgrade, perhaps substantially. 
However, confirming test data are not 
available at this time and may not be 
available prior to promulgation of the 
final rule. 

The July 1997 test results revealed 
good overall performance of the control 
devices associated with the ferronickel 
ore processing operation. The EPA 
intends to base the proposed emission 
limit for ferronickel ore processing at a 
level that reflects the overall 
performance of these sources, which is 
69 mg/dscm (0.03 gr/dscf). The 
proposed emission limit would be 
calculated as a weighted average based 
cn the combined mass emission rates of 
all streams divided by the total air flow 
rates of the combined streams. The 
emission limit would result in the same 
level of control that would be achieved 
by applying individual emission limits 
on each piece of equipment without 
resulting in unnecessary replacement of 
individual controls with no additional 
environmental benefit. In addition, the 
emission characteristics of the group of 
sources are similar, if not identical, 
because all of the units are handling 
similar materials, i.e., nickel ore. 
Finally, the proposed level of control is 
consistent with the proposed level of 
control for similar ore handling 
equipment at Elkem Marietta. 


41520 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/Proposed Rules 


The EPA also considered the July 
1997 test results in establishing the 
proposed emission limit for the 
ferronickel refining furnaces. The EPA 
proposes to set the emission limit at 2.3° 
mg/dscm (0.001 gr/dscf), which reflects 
the highest outlet concentration 
recorded on the six test runs (3 runs for 
each control device). These units are 
unique in the industry and their actual 
performance reflects MACT. Because of 
the limited test data available, (data 
from 1996 was determined to reflect less 
optimal operation and maintenance of 
the control devices), the EPA is 

roposing to base the standards on the 
reported concentration to 
address the possibility of variability in 
performance. 

The July 1997 test results on the 
baghouses controlling the combined 
calciner and ferronickel electric arc melt 
furnace emissions indicated a level of 
performance that is not an acceptable 
basis for the MACT standard (outlet 
concentrations of 120 to 180 mg/dscm 
(0.052 -to 0.080 gr/dscf)). Therefore, the 
EPA proposes to set an emission limit 
on each baghouse that reflects the 
anticipated performance achievable by 
MACT level performance on other 
similar units. The EPA considered 
several sources of information to 
establish the proposed limit. For the 
calciners, the EPA looked to the 
performance required by the NSPS for 
calciners and dryers, subpart UUU in 40 
CFR part 60, which is 92 mg/dscm 
(0.040 gr/dscf). For the furnaces, the 
EPA considered the NSPS for electric 
arc furnaces, subpart AA in 40 CFR part 
60, which establishes furnace outlet 
concentration limits at 12 mg/dscm 
(0.0052 gr/dscf), and the NSPS for basic 
oxygen process furnaces, subpart N in 
40 CFR part 60, which establishes 
furnace outlet concentration limits at 50 
mg/dscm (0.022 gr/dscf). Also, the EPA 
considered the performance of other 
large positive pressure baghouses 
serving electric arc furnaces producing 
ferrosilicon and silicon metal, which 
use many of the same raw materials 
(coal, woodchips, silicon, metallic ore) 
as do the ferronickel furnaces. Based on 
data gathered during a 1993-1994 test 
program conducted by the industry, the 
top five performing baghouses are 
capable of achieving performance levels 
of 5 to 14 mg/dscm (0.0022 to 0.006 gr/ 
dscf). (A summary of these test results 
are in the project docket number A-92-— 
59.) 

When these emission rates are 
weighted by the relative air flows 
between the calciners (15 percent) and 
the ferronickel electric arc melt furnaces 
(85 percent) at Glenbrook Nickel, an 
overall performance level of 57 mg/ 


dscm (0.025 gr/dscf) is indicated if the 
furnace factor analogous to the NSPS for 
basic oxygen furnaces is selected. 
However, if a furnace factor represented 
by the performance of air pollution 
control devices on electric arc furnaces 
subject to the NSPS or to other 
ferroalloy furnaces is selected (14 mg/ 
dscm (0.006 gr/dscf)) is selected, then 
an overall level of performance of 25 
mg/dscm (0.011 gr/dscf) is indicated. 
The EPA believes that the MACT level 
of performance lies between these two 
values, and is probably better 
represented by the data from existing 
ferroalloy furnaces. Therefore, the EPA 
proposes an emission limit of 34 mg/ 
dscm (0.015 gr/dscf). 

As noted above, the plant has 
upgraded the affected baghouses by 
replacing the fabric filter bags. Should 
test data confirming the performance of 
these bags become available prior to 
promulgation of the final rule, the EPA 
would consider these data in setting the 
final standard. 

The EPA selected 20 percent opacity 
as the standard for the smelter building. 
This limit is based on the limit required 
in the source’s Title V permit and is 
representative of good performance. 

ecause of the unique nature of the 
ferronickel production process, there are 
no data on which to base a MACT 
determination for new sources that 
differs from the existing source 
determination. Therefore, MACT for 
existing sources is equivalent to MACT 
for new sources. 


2. Ferromanganese, Silicomanganese, 
and Ferrochromium Standard Emission 
Limits 

As discussed in the previous section, 
the majority of available test data from 
the Elkem Marietta facility is for the 
control devices serving the three 
submerged arc furnaces. These data 
were used to establish the emission 
limits for these sources. Because of its 
unique configuration, the data from the 
semi-closed submerged arc furnace were 
evaluated separately. The data from four 


- compliance tests on this furnace were 


considered. Data from four additional 
tests were excluded from consideration. 
One test was excluded because the 
pressure drops measured during the test 
indicated abnormal operation of the 
control device (a scrubber). Three other 
tests were excluded because they were 
not conducted using certified EPA 
methods. 

In order to monitor performance of 
the scrubber serving the semi-closed 
submerged arc furnace, the EPA decided 
to separate the emission limit on the 
scrubber from the limit on the 
uncontrolled vent stacks. The maximum 


scrubber emissions from the test data 
was 0.04 kg/hr/MW (0.09 Ib/hr/MW). 
The maximum total emissions from the 
four vent stacks were 0.67 kg/hr/MW 
(1.48 lb/hr/MW). The EPA believes 
these data represent the expected 
variability of the emission sources. 
These limits are the proposed MACT for 
the semi-closed submerged arc furnace, 

The remaining two open submerged 
arc furnaces are similar in design, and 
both primary and tapping emissions are 
controlled. Fourteen compliance tests 
comprise the body of available test data 
over the last seven years. The maximum 
combined primary and tapping 
emissions from either of the furnaces 
was determined to be 0.51 kg/hr/MW 
(1.13 lb/hr/MW), which the EPA . 
selected as the MACT emission limit. 
This value represents the normal 
variability in emissions from these 
sources. 

The EPA also considered whether 
new source MACT for an affected open 
submerged arc furnace should be more 
stringent (no new or reconstructed semi- 
closed submerged arc furnaces are 
currently anticipated). In the absence of 
recent test data on new, state-of-the-art 
ferromanganese, silicomanganese, or 
ferrochromium submerged arc furnaces, 
the EPA chose to draw on the fact that 
the existing NSPS for ferroalloy 
production facilities would require a 
new ferroalloy submerged arc ace 
producing these products to meet an 
emission limit on the combined primary 
emissions and tapping emissions stream 
of 0.23 kg/hr/MW (0.51 lb/hr/MW). This 
limit is proposed as new source MACT. 

There are no reliable data on the MOR 
process baghouse and the crushing and 
screening baghouses, because the 
facility is not required to test them in 
order to satisfy existing permit 
conditions. In the absence of these data, 
the EPA selected the existing permit 
requirements limiting emissions to 69 
mg/dscm (0.03 gr/dscf) on several of the 
existing control devices as 
representative of MACT performance. 
Permit requirements also included 
process weight rate limitations, but 
because of the extremely generic nature 
of these limitations and the lack of an 
equipment specific correlation to actual 
performance, the EPA did not consider 
these in selecting the MACT floor. 

For new or reconstructed MOR 
processes or the equipment associated 
with the crushing and screening 
operation, the EPA believes that new 
source MACT is represented by the 
NSPS for similar sources. For example, 
the part 60, subpart N Standards of 
Performance for Primary Emissions from 
Basic Oxygen Process Furnaces for 
which Construction or Reconstruction 
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Commenced after June 11, 1973, limits 
PM emissions to the equivalent of 50 
mg/dscm (0.022 gr/dscf). A basic oxygen 
process furnaces melts metallic 
materials in a vessel where oxygen rich 
gas is introduced. The EPA believes that 
a new or reconstructed MOR process 
should be capable of meeting this level 
of emissions reduction as well. : 
Similarly, the EPA believes that new 
source MACT emission limits for 
equipment associated with the crushing 
and screening operation should be 
capable of meeting the limits specified 
in the part 60, subpart LL Standards of 
Performance for Metallic Mineral 
Processing Plants. The NSPS limits 
crusher PM emissions to the equivalent 
of 50 mg/dscm (0.022 gr/dscf). 
Therefore, new source MACT limits of 
50 mg/dscm (0.022 gr/dscf) are 
proposed for the MOR process and for 
individual equipment associated with 
the crushing and screening operation. — 

The EPA selected 20 percent opacity 
as the standard for the shop buildings 
housing the open submerged arc 
furnaces. For the shop building housing 
the semi-closed submerged arc furnace, 
the EPA selected a 20 percent opacity 
limit, with the allowance for 
“excursions” of up to 60 percent opacity 
for not more than one distinct six- 
minute period in any sixty minutes. The 
shop opacity limits are based on the 
limits required in the source’s existing 
operating permits, are representative of 
good performance for existing sources, 
and address the unique configuration of 
the semi-closed furnace. 


F. Selection of Monitoring Requirements 


1. Ferronickel Rule Monitoring 
Requirements 

The proposed monitoring 
requirements for the emission limit 
standard are dependent on the type of 
air pollution control device used. For 
the majority of baghouses, the EPA 
proposes to require the owner or 
operator to monitor for the presence of 
visible emissions on a daily basis 
combined with regular monitoring and 
maintenance of the baghouse operation. 
This approach is consistent with the 
source’s overall monitoring 
requirements established in the Title V 
permit and will provide sufficient 
information for enforcement and 
compliance assurance. 

As discussed earlier, the EPA also 
proposes the application of weekday 
opacity observations for the baghouses 
serving the existing calciners and 
ferronickel electric arc melt furnaces 
based on the presence of frequent 
visible emissions. The use of continuous 
opacity monitors requires an outlet 


stack to function and are not feasible for 
the positive pressure baghouses 
controlling these sources. At Glenbrook 
Nickel, as in many other applications of 
the positive pressure baghouse 
technology, emissions are discharged 
through roof monitors rather than 
through discrete stacks. 

Finally, new baghouses meeting the 
criteria for implementation of bag leak 
detection systems (i.e., negative 
pressure baghouses or positive pressure 
baghouses equipped with a stack), 
would be required to be equipped with 
such systems. Bag leak detection is a 
cost-effective option that results in real 
time monitoring to detect changes in 
particle mass loading to identify upset 
conditions within the baghouse (e.g., 
torn bags). In combination with the 
required maintenance and corrective 
action plan for the baghouse, the EPA 
believes that this technology will ensure 
—— compliance with the standard. 

e Glenbrook Nickel facility also 
operates a scrubber on the ore dryer. 
The correlation between scrubber 
performance and pressure drop has been 
well established by EPA inthe past. 
This, combined with the fact that 
pressure monitors can easily be 
installed on the scrubber, means this 
monitoring option is viable for the 
source and is proposed as a monitoring 
in the rule. 

e smelter building opacity 
monitoring requirements would allow 
the source to either (1) check and record 
the control system fan motor amperes 
and damper positions on a once-per- 
shift basis, (2) install, calibrate, and 
maintain a monitoring device that 
continuously records the volumetric 
flow rate through each separately 
ducted hood, or (3) install, calibrafe, 
and maintain a monitoring device that 
continuously records the total 
volumetric flow rate at the inlet to the 
air pollution control device and check 
and record damper positions on a once- 
per-shift basis. These options would 
require the source to have established 
the appropriate monitoring parameter 
envelope during the compliance test 


showing that the overall system is in 


compliance with the emission limits 
prescribed by the standards. These 
options represent valid monitoring 
parameters, and have been used in a 
variety of Federal rules, including the 
NSPS for Steel Mills (40 CFR part 60, 
subpart AA and subpart AAa). 


2. Ferromanganese Rule Monitoring 
Requirements 


The proposed monitoring 
requirements for the Ferromanganese 
rule emission limits are dependent on 
the type of air pollution control device 


used. For existing baghouses, the EPA 
proposes to require the owner or 
operator to monitor for the presence of 
visible emissions on a daily basis 
combined with regular monitoring and 
maintenance of the baghouse operation. 
Elkem Marietta personnel have 
indicated that their baghouses routinely 
emit zero visible emissions. Therefore, a 
monitoring requirement based on an 
assumption of no routine visible 
emissions is appropriate for all of the 
affected baghouses. 


New baghouses meeting the criteria 
for implementation of bag leak detection 
systems (i.e., negative pressure 
baghouses or positive pressure 
baghouses equipped with a stack), 
would be required to be equipped with 
such systems. Bag leak detection is a 
cost-effective option that results in real 
time monitoring to detect changes in 
particle mass loading to identify upset 
conditions within the baghouse (e.g., 
torn bags). In combination with the 
required maintenance and corrective 
action plan for the baghouse, the EPA 
believes that this technology will ensure 
ongoing compliance with the standard. 


Elkem Marietta operates scrubbers on 
the ferroalloy electric arc furnaces. The 
correlation between scrubber 
performance and pressure drop has been 
well established by EPA in the past. 
This, combined with the fact that 
pressure monitors can easily be 
installed, means this monitoring option 
is viable for the source and is proposed 
as a monitoring requirement in the 
proposed rule. 

The shop building opacity monitoring 
requirements would allow the source to 
either (1) check and record the control 
system fan motor amperes and damper 
positions on a once-per-shift basis, (2) 
install, calibrate, and maintain a 
monitoring device that continuously 
records the volumetric flow rate through 
each separately ducted hood, or (3) 
install, calibrate, and maintain a 
monitoring device that continuously 
records the total volumetric flow rate at. 
the inlet to the air pollution control 
device and check and record damper 
positions on a once-per-shift basis. 
These options would require the source 
to have established the appropriate 
monitoring parameter envelope during 
the compliance test showing that the 
overall system is in compliance with the 
emission limits prescribed by the 
standards. These options represent valid 
monitoring parameters, and have been 
used in a variety of Federai rules, 
including the NSPS for Steel Mills (40 
CFR part 60, subpart AA and subpart 
AAa). 


41522 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/Proposed Rules 


G. Selection of Test Methods’ 


The proposed NESHAP would require 
an initial performance test to determine 
compliance. The initial test would ~ 
consist of emission testing of exhaust 
gases from air pollution control devices 
and vent stacks serving the affected 
emission units. In addition, at 
Glenbrook Nickel, these tests should be 
repeated at least once per permit term, 
i.e., every 5 years. Annual performance 
testing at both facilities would be 
limited to the emissions sources that 
result in the largest quantity of HAP 
emissions, that is the ferroalloy 
submerged arc furnaces at Elkem 
Marietta and the combined ferronickel 
electric arc melt furnace/calciners at 
Glenbrook Nickel. This testing 
frequency is consistent with each 
facility’s current permit requirements 
and ensures that the performance of air 
pollution control devices on the 
’ significant HAP sources remains high. 

Standard EPA particulate test 
methods, as described in section IV.C. of 
this preamble, would be used to obtain 
the needed methods. Opacity 

_observations would be conducted using 
Method 9. 

The EPA also proposes to incorporate 
the State of Oregon Department of 
Environmental Quality Source Sampling 
Method 8, Sampling Particulate 
Emissions from Stationary Sources 
(High Volume Method), as an optional 
alternative in the Ferronickel rule to the 
use of EPA Method 5 on negative 
pressure baghouses. The use of this 
method would be consistent with 
Glenbrook Nickel’s Title V permit and 
offers advantages in reduced sampling 
time for sources with low grain loadings 
and better sampling access in sonte 
cases. The use of this rule would be 
limited to ferronickel sources located in 
the State of Oregon. 

In a recent separate rulemaking 
(published in the Federal Register on 
August 27, 1997 at page 45369), the EPA 
proposed changes to Method 5D for 
positive pressure baghouses that are not 
equipped with outlet stacks. The 
proposed amendment would change the 
outlet volumetric flow rate calculation 
procedure to be used in those cases 
where the outlet measurement site(s) 
velocity is too low to accurately 
measure using a type S pitot. Originally 
the method instructed testers to close up 
all leaks, measure the inlet volume, and 
assume that the outlet volume was the 
same as the inlet. Many people have 
told EPA that this was not practical. The 
proposed change is based on the 
assumption that differences between the 
average fabric filter gas inlet and outlet 
temperatures are due to cooling with 


ambient air. This information on 
temperature differences can be used to 
calculate the outlet volume. 

A copy of the proposed Method 5D is 
available on the Emission Measurement 
Center (EMC) home page (http:// 
www.epa.gov/oar/oaqps/emc) by 
choosing “‘test methods”, then 
“proposed”, then ‘EPA Methods (New 
EMMC Format)”’. For those already 
familiar with the EMTIC home page 
under the TTN electronic umbrella, the 
files can be similarly obtained via that 
electronic route. (http://www.epa.gov/ 
ttn), then choose “‘Directory of TTN 
Sites”, then “EMTIC”, then ‘“‘Proposed 
Methods”, then “EPA Methods (New 
EMMC Format)’. 


H. Selection of Notification, Reporting 
and Recordkeeping Requirements 


The proposed rules require the owner 
or operator to comply with the 
notification, recordkeeping, and 
reporting requirements in the General 
Provisions. 

In addition, the rules establish 
subpart-specific reporting and 
recordkeeping requirements needed to 
ensure compliance with rule-specific 
requirements. For example, sources 
must submit baghouse monitoring 
reports, fugitive dust control reports, 
and capture system monitoring reports. 
Similarly, the sources must also retain 
a copy of the written maintenance plan 
for each emission control device, a copy 
of the fugitive dust control plan, and 
records of each maintenance inspection 
and repair, replacement, or other 
corrective action. 


I. Solicitation of Comments 


The EPA seeks fuil public 
participation in arriving at its final 
decisions, and strongly encourages 
comments on all aspects of this proposal 
from all interested parties. Whenever 
applicable, full supporting data and 
detailed analyses should be submitted 
to allow the EPA to make maximum use 
of the comments. All comments should 
be directed to the Air and Radiation 
Docket and Information Center, Docket 
No. A-—92-59 (see ADDRESSES). 
Comments on this notice must be 
submitted on or before the date 
specified in DATES. 

Commenters wishing to submit 
proprietary information for 
consideration should clearly distinguish 
such information from other comments, 
and clearly label it “‘Confidential 
Business Information”’ (CBI). Send 
submissions containing such 
proprietary information directly to the 
following address to ensure that 
proprietary information is not 
inadvertently placed in the docket: 


Attention: Conrad Chin, c/o Ms. Melva 
Toomer, U.S. EPA Confidential Business 
Information Manager, OAQPS (MD-13); 
Research Triangle Park, North Carolina, 
27711. Do not send CBI to the public 
docket or through e-mail. The EPA will 
disclose information covered by a claim 
of confidentiality only to the extent 
allowed and by the procedures set forth 
in 40 CFR part 2. If no claim of 
confidentiality accompanies the 
submission when it is received by the 
EPA, it may be made available to the 
public without further notice to the 
commenter. 


Administrative Requirements 
A. Docket 


The docket is an organized and 
complete file of all the information 
considered by the EPA in the 
development of this rulemaking. The 
docket is a dynamic file, because 
material is added throughout the 
rulemaking development. The docketing 
system is intended to allow members of 
the public and industries involved to 
readily identify and locate documents 
so that they can effectively participate 
in the rulemaking process. Along with 
the proposed and promulgated 
standards and their preambles, the 
contents of the docket will serve as the 
record in the case of judicial review. 
(See section 307(d)(7)(A) of the Act.) 


B. Executive Order 12866 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), the EPA must 
submit to OMB for review significant 
regulatory actions. The Executive Order 
defines ‘‘significant regulatory action” 
as one that OMB determines is likely to 
result in a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or Tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs, or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 


arising out of legal mandates, the 


President’s priorities, or the principles 
set forth in the Executive Order. _ 
Because the proposed rules will only 
affect two existing facilities, the 
projected nationwide economic impacts 
are estimated to be far less than $100 
million. Furthermore, because the 
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proposed rules result i in the codification 
of existing controls and practices, no 
significant adverse effects to the 
facilities are anticipated. Under 
Executive Order 12866, this action is 
not a significant regulatory action, and 
is, therefore, not subject to review by 
OMB. 


C. Enhancing the Intergovernmental 


- Partnership Under Executive Order 


12875 


In compliance with Executive Order 
12875, EPA has involved State 
governments in the development of the 
proposed rule. Although this proposal 
does not impose requirements on State, 


- local, or tribal governments, these 


entities will be required to implement 
the rule by incorporating the rule into 
permits and enforcing the rule upon 
delegation. They will collect permit fees 
that will be used to offset the resource 
burden of implementing the rule. 
Comments have been solicited from 
State partners and have been carefully 
considered in the rule development 
process. In addition, all State, local, and 
tribal governments and other 
representatives are encouraged to 
comment on this proposed rule during 
the public comment period, and the 
EPA intends to fully consider these 
comments in the development of the 


. final rule. 


D. Unfunded Mandates Reform Act 


Section 202 of the Unfunded 
Mandates Reform Act of 1995 (UMRA),. 
requires that the Agency prepare a 
budgetary impact statement before 
promulgating a rule that includes a 
Federal mandate that may result in 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of more than $100 
million in any one year. Section 203 
requires the Agency to establish a plan 
for obtaining input from and informing, 
educating, and advising any small 
governments that may be significantly 
or uniquely affected by the rule. 

Because this proposed rule, if 
promulgated, does not include a Federal 
mandate and is estimated to result in 
the expenditure by State, local, and 
tribal governments or the private sector 
of significantly less than $100 million in 
any One year, the Agency has not 
prepared a budgetary impact statement 
or specifically addressed the selection of 
the least costly, most cost-effective, or 
least burdensome alternative. In 
addition, because small governments 
will not be significantly or uniquely 
affected by this rule, the Agency is not 
required to develop a plan with regard 
to small governments. Therefore, the 


requirements of the UMRA do not apply 
to this action. 


E. Regulatory Flexibility 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small business, 
small not-for-profit enterprises, and 
small governmental jurisdictions. This 
proposed rule would not have a 
significant impact on a substantial 
number of small entities because it only 
applies currently to two sources, neither 
of which is a small business. Therefore, 
I certify that this action will not have a 
significant economic impact on a 
substantial number of small entities. 


F. Paperwork Reduction Act 


Information collection requirements 
associated with the proposed standards 
(those included in 40 CFR part 63, 
subpart A and subpart XXX) have been 
submitted to the OMB for approval 
under the provisions of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 
et seq. An Information Collection 
Request (ICR) document has been 
prepared by EPA (ICR No. 1831), and a 
copy may be obtained from Sandy 
Farmer, OPPE, Regulatory Information 
Division, U.S, Environmental! Protection 
Agency (2136), 401 M Street, SW, 
Washington, DC 20460, or by calling 
(202)260~-2740. 

The total 3-year monitoring, 
recordkeeping, and reporting burden for 
this collection is estimated at 5,052 
labor hours at a total cost of $140,626 
for the two facilities, and the annual 
average burden is 1,684 labor hours and 
$46,875 for the two facilities. This 
estimate includes a one-time 
performance test and report; subsequent 
performance tests and reports for some 
sources; semiannual reports when the 
procedures in a startup, shutdown, and 
malfunction plan were not followed; 
quarterly and semiannual excess 
emissions reports; maintenance 
inspections; notifications; and 
recordkeeping. There are no separate 
capital/startup costs associated with the 
proposed rules. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose, 
or provide information to or for a 
Federal Agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purpose of 
collecting, validating, and verifying 


information; processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to 
respond to a collection of information; 
search existing data sources; complete 
and review the collection of 
information; and transmit or otherwise 
disclose the information. 


An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information - 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR part 9 and 48 CFR chapter 15. 


Send comments on the Agency’s need 
for this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, including through 
the use of automated collection ” 
techniques, to the Director, OPPE 
Regulatory Information Division, U.S. 
Environmental Protection Agency 
(2137), 401 M Street SW, Washington, 
DC 20460, and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 725 
17th Street NW, Washington, DC 20503, 
marked “Attention: Desk Office for 
EPA.” Include the EPA ICR number in 
any correspondence. The final rule will 
respond to any OMB or public 
comments on the information collection 
requirements contained in this proposal. 


G. Protection of Children From 
Environmental Health Risks and Safety 
Risk Under Executive Order 13045 


The Executive Order 13045 applies to 
any rule that (1) OMB determines is 
“economically significant” as defined 
under Executive Order 12866, and (2) 
EPA determines the environmental 
health or safety risk addressed by the 
rule has a disproportionate effect on 
children. If the regulatory action meets 
both criteria, the Agency must evaluate 
the environmental health or safety 
aspects of the planned rule on children; 
and explain why the planned regulation 
is preferable to other potentially 
effective and reasonably feasible 
alternatives considered by the Agency. 


The proposed rule is not subject to 
Executive Order 13045, entitled 
Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997), 
because it does not involve decisions on 
environmental health risks or safety 
risks that may disproportionately affect 
children. 
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H. National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA) directs all Federal 
agencies to use voluntary consensus 
standards instead of government-unique 
standards in their regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
material specifications, test methods, 
sampling and analytical procedures, 
business practices, etc.) that are 
developed or adopted by one or more 
voluntary consensus standards bodies. 
Examples of organizations generally 
regarded as voluntary consensus 
standards bodies include the American 
Society for Testing and Materials 
(ASTM), the National Fire Protection 
Association (NFPA), and the Society of 
Automotive Engineers (SAE). The 
NTTAA requires Federal agencies like 
EPA to provide Congress, through OMB, 
with explanations when an agency ~ 
decides not to use available and 
applicable voluntary consensus 
standards. 

This action does not involve the 
proposal of any new technical 
standards. It does, however, incorporate 
by reference existing technical 
standards. Incorporated are 
longstanding EPA Reference test 
methods and procedures for 
demonstrating compliance with 
particulate standards and opacity 
standards, specifically EPA test methods 
1 through 5 and 9, as codified under 40 
CFR 60, Appendix A. Consequently, the 
Agency searched for voluntary 
consensus standards that might be. 
applicable. The search was conducted 
through the National Standards System 
Network (NSSN), an automated service 
provided by the American National 
Standards Institute (ANSI) for 
identifying available national and 
international standards. The search 
identified no applicable standards. 
Therefore, the EPA proposes to use the 
government-unique technical standards 
cited above for determining compliance. 
The EPA welcomes comments on this 
aspect of the proposed rulemaking and, 
specifically, invites the public to 
identify potentially-applicable 
voluntary consensus standards and to 
explain why such standards should be 
used in this regulation. 

As part of a larger effort, the EPA is 
undertaking a project to cross-reference 
existing voluntary consensus standards 
on testing, sampling, and analysis, with 
current and future EPA test methods. 
When completed, this project will assist 


the EPA in identifying potentially- 
applicable voluntary consensus 
standards which can then be evaluated 
for equivalency and applicability in 
determining compliance with future 
regulations. 


IX. Statutory Authority 


The statutory authority for this 
proposal is provided by sections 101, 
112, 114, 116, and 301 of the Clean Air 
Act as amended (42 U.S.C. 7401, 7412, 
7414, 7416, and 7601). 


List of Subjects in 40 CFR Part 63 


Environmental protection, Air 
pollution control, Hazardous 
substances, Ferroalloys production, 
Ferromanganese, silicomanganese, and 
ferrochromium production, Ferronickel 
production, Reporting and 
recordkeeping requirements. 

Dated: July 23, 1998. 

Carol M. Browner, 
Administrator. 


For the reasons set out in the 
preamble, the U.S. Environmental 
Protection Agency proposes to amend 
40 CFR part 63 as follows: 


PART 63—NATIONAL EMISSION 
STANDARDS FOR HAZARDOUS AIR 
POLLUTANTS FOR SOURCE 
CATEGORIES 


-1. The authority citation for part 63 
continues to read as follows: 


Authority: 42 U.S.C. 7401, et seq. 


2. Part 63 is amended by adding 
subpart XXX to read as follows: 


Subpart XXX—National Emission Standards 
for Hazardous Air Pollutants for Ferroalloys 
Production 


Sec. 


Ferronickel Production Rule 


63.1620 Applicability and compliance — 
dates. 

63.1621 Definitions, 

63.1622 Standards for new and existing 
sources. 

63.1623 Maintenance requirements. 

63.1624 Compliance demonstrations, 

performance testing, and test methods. 

63.1625 Monitoring requirements. 

63.1626 Notification requirements. 

63.1627 Reporting requirements. 

63.1628 Recordkeeping requirements. 

63.1629 Delegation of authorities. 

63.1630-63.1649 [Reserved]. 


Ferromanganese, Silicomanganese, 
Ferrochromium Production Rule 


63.1650 Applicability and compliance 
dates. 

63.1651 Definitions. 

63.1652 Emission standards for new and 

existing sources. 

63.1653 Maintenance requirements. 

63.1654 Compliance demonstrations, 

performance testing, and test methods. 


63.1655 
63.1656 
63.1657 


Monitoring requirements. 
Notification requirements. 
Reporting requirements. 
63.1658 Recordkeeping requirements. 
63.1659 Delegation of authorities. 
63.1660-63.1679 [Reserved]. 


Table 1 to Subpart XXX—General Provisions 
Applicability te Subpart XXX 


Subpart XXX—National Emission 
Standards for Hazardous Air Pollutants 
for Ferroalloys Production 


Ferronickel Production Rule 


§ 63.1620 Applicability and compliance 
dates. 


(a) The provisions of this subpart 
apply to all new and existing ferronickel 
production facilities that are major 
sources or are co-located at major 
sources. 

(b) For the purpose of implementing 
this subpart, the affected sources at a 
ferronickel production facility subject to 
this subpart are the sources listed in 
paragraphs (b)(1) through (b)(4) of this 
section: 

(1) Ferronickel ore processing, 

(2) Calcining and ferronickel electric 
arc melt furnaces, 

(3) Ferronickel refining furnaces, and 

(4) Fugitive dust sources. 

(c) A new affected source is an 
affected source for which construction 
or reconstruction commences after 
August 4, 1998. 

(a) Table 1 of this subpart specifies 
the provisions of subpart A of this part 
that apply and those that do not apply 
to owners and operators of ferronickel 
production facilities subject to this 
subpart. 

(e) Compliance dates: (1) Each owner 
or operator of an existing affected source 
shall achieve compliance with the 
requirements of this subpart no later 
than [Insert date 2 years from 
publication of final rule in Federal 
Register.| 

(2) Each owner or operator of a new 
or reconstructed affected source subject 
to this subpart that commences 
construction or reconstruction after 
August 4, 1998 shall achieve 
compliance with the requirements of 
this subpart by [Insert date of 
publication of final rule in Federal 
Register] or upon startup of operations, 
whichever is later. 


§ 63.1621 Definitions. 


Terms in this subpart are defined in 
the Clean Air Act (the Act), in subpart 
A of this part, or in this section as 
follows: 

Bag leak detection system means an 
instrument that is capable of monitoring 
relative particulate matter (dust) 
loadings in the exhaust of a baghouse in 


| 
| 


3 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/ Proposed. Rules 


41525 


order to detect bag failures. A bag leak 
detection system includes, but is not 
limited to, an instrument that operates 
on triboelectric light scattering, 
transmittance or other effect to monitor 
relative particulate matter loadings. 

Calcining means the use of calciners 
to reduce the dried and sized ore to less 
than 4 percent total moisture. 

Capture system means the equipment 
(including hoods, ducts, fans, dampers, 
etc.) used to capture or transport 
particulate matter generated by an 
affected ferronickel electric arc furnace. 

Ferronickel means an alloy consisting 
of iron and nickel. 

Ferronickel electric arc furnace means 
any furnace that produces molten 
materials and heats the charge materials 
with electric arcs from carbon 
electrodes. These furnaces include those 
used to melt the nickel ore (ferronickel 
electric arc melt furnaces) or to refine 
the ferronickel product (ferronickel 
refining furnaces). 

Ferronickel ore processing means the 
following group of emissions sources: 
Ore dryer, raw material crushing and 
screening operation, ore storage bins, 
and hot ore transfer. 

Fugitive dust source means a 
stationary source from which nickel- 
bearing particles are discharged to the 
atmosphere due to wind or mechanical 

,inducement such as vehicle traffic. 
Fugitive dust sources include plant 
roadways, yard areas, and outdoor | 
material storage and transfer operations. 

Hot ore transfer means the system of 
skip hoists and skip cars or other means 
that carry the calcined ore to hoppers 
above the ferronickel electric arc melt 
furnaces. 

Ore dryer means a rotary kiln used to 
dry mined ore up to 10 percent free 
moisture. 

Ore storage bins means the bins used 
to store the dried ore prior to being 
calcined. i 

Plant roadway means any area at a 
ferronickel production facility that is 
subject to plant mobile equipment, such 
as fork lifts, front end loaders, or trucks, 
carrying nickel-bearing materials. 

Excluded from this definition are 
employee and visitor parking areas, 
provided they are not subject to traffic 
by plant mobile equipment. 

Raw material crushing and screening 
means the hoppers, crushers, grinders, 
mills and/or screens used to crush, size, 
and prepare ferronickel raw materials 
for calcining. 

Smelter building means the building 
which houses one or more ferronickel 
electric arc furnaces. 

Weekday opacity observations means 
observations conducted using EPA 
Method 9 once each weekday (Monday 


through Friday) of operation, excluding 
company work hclidays. 


§ 63.1622 Standards for new and existing 
sources. 


(a) On and after the date on which the 
performance test required to be 


- conducted in § 63.7(a) is completed, no 


owner or operator subject to the 
provisions of this subpart shall cause: 

(1)(i) The emissions of particulate 
matter from an air pollution control 
device serving the calciners and 
ferronickel electric arc melt furnaces to 
exceed 34 milligrams per dry standard 
cubic meter (mg/dscm) (0.015 grains per 
dry standard cubic foot (gr/dscf)). 

(ii) The emissions of particulate 
matter from an air pollution control 
device serving the ferronickel refining. 
furnaces to exceed 2.3 mg/dscm (0.001 
gr/dscf). 

(iii) The weighted average emissions 
of particulate matter from air pollution 
control devices serving the ferronickel 
ore processing operation to exceed 69 
mg/dscm (0.03 gr/dscf). 

(iv) In addition, no owner or operator 
shall cause the emissions of particulate 
matter from the air pollution control 
devices serving existing calciners and 
ferronickel electric arc melt furnaces to 
exhibit more than 20 percent opacity. 

(2) No owner or operator shall cause 
the emissions of particulate matter that 
exit from a smelter building to exhibit 
more than 20 percent opacity. 

(b) Each owner or operator of an 
affected ferronickel production facility 
shall prepare and at all times operate 
according to a fugitive dust control plan 
in accordance with the requirements 
specified in paragraphs (b)(1) through 
(b)(4) of this section. 

(1) The fugitive dust control plan 
shall describe the specific control 
measures that are used to reduce 
emissions from the individual fugitive 
dust sources at the facility. Examples of 
control measures that may be used 
include, but are not limited to: Installing 
an enclosure, installing and operating a 
local hood capture system vented to a 
control device, placing stockpiles below 
grade, Installing wind screens or wind 
fences, using water sprays, applying 
appropriate dust suppression agents, or 
any combination of these control _ 
measures as appropriate for a given 
fugitive dust source. 

2) The fugitive dust control plan 
shall include, at a minimum, a 
description, of the control measures 
implemented for each of the fugitive 
dust sources listed in paragraphs 
(b)(2){i) through (b)(2)(v) of this section. 

(i) Roads or other areas within the 
plant property boundary used by trucks 
or other motor vehicles (e.g., front-end 


loaders) transporting bulk quantities of 
fugitive dust materials. Paved roads and 
areas of the facility that are not used by 
these vehicles are not required to be 
included in the plan (e.g., employee and 
visitor parking lots); 

(ii) Operations to unload or load 
fugitive dust materials from or into 
trucks or railcars; 

(iii) Outdoor piles used to store 
fugitive dust materials; | 

fiv) Transfer points in conveying 
systems used to convey fugitive dust 
materials. These points include, but are 
not limited to, those points where the 
material is transferred from a conveyor 
belt to a second conveyor belt or 
discharged from a conveyor to a hopper 
or bin; and 

(v) Other fugitive dust sources at a 
facility as designated by the 
Administrator or delegated permitting 
authority. 

(3) The owner or operator shall 
submit a copy of the fugitive dust 
control plan to the designated 
permitting authority on or before the 
applicable compliance date for the 
affected source as specified in 
§ 63.1620(e). The requirement for the 
owner or operator to operate the facility 
according to a written fugitive dust 
control plan shall be incorporated in the | 
operating permit for the facility that is 
issued by the designated permitting 
authority under part 70 of this chapter. 

(4) To satisfy the requirements of this 
paragraph to develop a fugitive dust 
control plan, the owner or operator may 
use the affected source’s standard 
operating procedures (SOP) manual or 
other plan, provided the alternative plan 
meets the requirements of this 
paragraph and is made available for 
inspection when requested by the 
Administrator. 


§ 63.1623 Maintenance requirements. 

(a) The owner or operator of an 
affected source shall comply with the 
requirements of § 63.6(e). 

)(1) In addition to the requirements 
specified in paragraph (a) of this 
section, the owner or operator shall 
develop and implement a written 
maintenance plan for each air pollution 
control device subject to the provisions 
of this part. The owner or operator shall 
keep the maintenance plan on record 
after it is developed to be made 
available for inspection, upon request, 
by the Administrator for the life of the 
air pollution control device or until the 
affected source is no longer subject to 
the provisions of this part. 

(4 To satisfy the requirements of this 
paragraph to develop an air pollution 
control device maintenance plan, the 
owner or operator may use the affected 
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source’s standard operating procedures 

(SOP) manual or other plan, provided 

the alternative plan meets the 

requirements of this paragraph and is 

made available for inspection when 
ested by the Administrator. 

c) The procedures specified in the 
maintenance plan shall, at a minimum, 
include a preventive maintenance 
schedule that is consistent with good air 
pollution control practices for 
minimizing emissions and, for 
baghouses, ensure that the requirements 
specified in § 63.1625(a) are met. 

(d) The owner or operator shail 
perform monthly operational status 
inspections of the equipment that is 
important to the performance of the 
total capture system (i.e., pressure 
sensors, dampers, and damper 
switches). This inspection shall include 
observations of the physical appearance 
of the equipment (e.g., presence of holes 
in ductwork or hoods, flow 
constrictions caused by dents or 
accumulated dust in ductwork, and fan 
erosion). Any deficiencies shall be 
noted and proper maintenance 
performed. 


§ 63.1624 Compliance demonstrations, 
performance testing, and test methods. 

(a) Compliance demonstration with 
emission limit standard. All 
performance tests shall be conducted 
according to the requirements in § 63.7. 

(1) The owner or operator shall 
conduct both an initial performance test 
as well as subsequent performance tests 
at each renewal of the source’s Title V 
operating permit for all of the air 
pollution control devices subject to the 
standards specified in § 63.1622(a)(1) to 
demonstrate compliance with the 
applicable emission limit. 

2) The owner or operator shall 
conduct annual performance tests for 
the air pollution control devices subject 
to the standards specified in 
§ 63.1622(a)(1)(i), i.e., those serving the 
calciners and the ferronickel electric arc 
melt furnaces. 

(3) Following development, and 
approval, if required, of the site-specific 
test plan, the owner or operator shall 
conduct an emission test for each air 
pollution control device to measure the 
outlet of the control device to determine 
compliance with the applicable 
standard. 

(i) Compliance is achieved with the 
emission limitation specified in 
§ 63.1622(a)(1)(i) and (a)(1)(ii) if the 
outlet concentration is less than or equal 
to the applicable emission limitation. 

(ii) Compliance is achieved with the 
emission limitation specified in 
§ 63.1622(a)(1)(iii) for ferronickel ore 
processing, if the weighted average 


outlet concentration from the air 
pollution control devices serving the 
ferronickel ore processing operation is 
less than or equal to 69 mg/dscm (0.03 
gr/dscf), using the following equation: 


c= 


i=l 

Where: 

C=concentration of particulate matter, 
mg/dscm (gr/dscf). 

N=total number of exhaust streams at 
which emissions are quantified. 

Mj=mass rate of each emission source, 
kg/hr (lb/hr). 

Q=volumetric flow rate of each 
emission source, dscm (dscf). 

k = a constant. 

(5) [Reserved] 

(6) If a venturi scrubber is being used 
to achieve compliance with the 
emission limits, the owner or operator 
shall establish as a site-specific 
operating parameter the average hourly 
pressure drop across the venturi during 
the performance test. The pressure drop 
shall be monitored and recorded at least 
every 5 minutes during the test. 

(i) The owner or operator shall 
determine the operating parameter 
monitoring value as the average of the 
values recorded during each of the three 
runs constituting the test. 

(ii) The owner or operator may 
augment the data obtained under 
paragraph (a)(6)(i) of this section by 
conducting multiple performance tests 
to establish a range of compliant 
operating parameter values. The lowest 
value of this range would be selected as 
the operating parameter monitoring 
value. The use of historic compliance 
data may be used to establish the 
compliant operating parameter value if 
the previous values were recorded 
during the performance tests using the 
test methods specified in this subpart 
and established in the manner required 
in paragraphs (a)(6) and (a)(6)(i) of this 
section. 

(7)(i) Compliance with the applicable 
emission limit shall be determined by 
the average of three runs. Each run shall 
be conducted under conditions that are 
representative of normal process 
operations. 

(ii) The minimum sampling volume 
shall be 0.9 dscm (30 dscf), unless 
Oregon Method 8 (high volume sampler) 
is used. When Oregon Method 8 is used, 
the minimum sampling volume shall be 
4.2 dscm (150 dscf). Sample times shall 
be a minimum of 15 minutes for Oregon 
Method 8 and 60 minutes for all other 
methods. 

(b) Compliance demonstration with 
the opacity standard. (1)(i) The owner 
or operator shall conduct initial opacity 


observations for the air pollution control 
devices serving the calciners and the 
ferronickel electric arc melt furnaces 
subject to the standards specified in 

§ 63.1622(a)(1)(iv) and the smelter 
building subject to the standards 
specified in § 63.1622(a)(2) to 
demonstrate compliance with the 
applicable opacity limitations according 
to the requirements in § 63.6(h)(5), 
conduct of opacity or visible emissions 
observations. 

(ii) In conducting the opacity 
observations for the smelter building, 
the observer shall limit his or her field 
of view to the area of the smelter 
building roof monitor that corresponds 
to the placement of the affected 
ferronickel electric arc furnaces. 

(2)(i) When the smelter building 
opacity observations required by 
paragraph (b)(1)(i) of this section are 
conducted, the owner or operator shall 
establish either the control system fan 
motor amperes and all damper 
positions, the total volumetric flow rate 
to the air pollution control device and 
all damper positions, or the volumetric 
flow rate through each separately 
ducted hood during all periods in which 
a hood is operated for the purpose of 
capturing emissions from the ferronickel 
electric arc furnaces, depending on the 
parameter to be monitored under the 
requirements established in 
§ 63.1625(c)(1) or (c)(2). 

(ii) The owner or operator may 
petition the Administrator for 
reestablishment of these parameters 
whenever the owner or operator can 
demonstrate to the Administrator’s 
satisfaction that the ferronickel electric 
arc furnace operating conditions upon 
which.the parameters were previously 
established are no longer applicable. 
The values of these parameters as 
determined during the most recent 
demonstration of compliance shall be 
maintained at the appropriate level for 
each applicable period. 

(3) The owner or operator shall 
conduct weekday opacity observations 
for air pollution control devices serving 
the calciners and ferronickel electric arc 
melt furnaces subject to the standards 
specified in § 63.1622(a)(1)(iv) to 
demonstrate compliance with the 
applicable opacity limitations according 
to the requirements in § 63.1625(a)(1). 

(c) Compliance demonstration with 
the work practice standard. Failure to 
have a fugitive dust control plan or 
failure to report deviations from the 
plan and take necessary corrective 
action would be a violation of the 
general duty to ensure that fugitive dust 
sources are operated and maintained in 
a manner consistent with good air 
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pollution control practices for 
minimizing emissions per § 63.6(e)(1)(i). 

(d) Test methods. The following test 
methods in Appendix A of part 60 of 
this chapter shall be used to determine 
compliance with the emission 
standards. 

(1) Method 1 shall be used to select 
the sampling port location and the 
number of traverse points. 

(2) Method 2 shall be used to measure 
volumetric flow rate. 

(3) Method 3 shall be used for gas 
analysis to determine the dry molecular 
weight of the stack gas. 

(4) Method 4 shall be used to 
determine moisture content of the stack 


as. 
. (5) Method 5 shall be used for 
particulate matter emissions from 
control devices such as negative 
pressure baghouses and scrubbers with 
suction pressure. 

(6) Method 5D shall be used for 
positive pressure baghouses. 

(7) Method 9 shall be used to 
determine compliance with opacity 
limits. 

(8) State of Oregon Department of 
Environmental Quality Source Sampling 
Method 8, Sampling Particulate 
Emissions from Stationary Sources 
(High Volume Method) may be used 
instead of Method 5 for negative 
pressure baghouses. Use of this test 
method is limited to ferronickel 
facilities located in the State of Oregon. 

(9) The owner or operator may use 
equivalent alternative measurement 
methods approved by the Administrator 
following the procedures described in 


§ 63.7(f). 


§ 63.1625 Monitoring requirements. 

(a) Baghouses. (1)(i) The owner or 
operator shall conduct weekday opacity 
observations of the baghouses serving 
the existing calciners and ferronickel 
electric arc melt furnaces in. accordance 
with Method 9 for at least one 6-minute 
period during normal operation of the 
applicable emission units. 

ii) Observations that exceed the 
opacity limitation would be a violation 
of the opacity standard, unless the 
owner or operator can demonstrate to 
the Administrator’s satisfaction that the 
exceedance was due to an upset 
condition or malfunction. 

(iii) As part of the start-up, shutdown, 
and malfunction plan developed 
pursuant to § 63.6(e), the owner or 
operator shall develop and implement 
corrective action procedures tobe. 
followed in the case of a violation of the 
opacity requirement. The owner or 
operator shall initiate corrective action 
as soon as practicable after the | 
exceedance. 


(2) For the baghouses serving the 
emission units defined in 
§ 63.1622(a)(1)(ii) and (a)(1)(iii), the 
owner or operator shall monitor on a 
daily basis for the presence of any 
visible emissions. 

(3) In addition to the daily visible 
emissions observation, the owner or 
operator shall conduct the following 
activities specified in paragraphs 
(a)(3)(i) through (a)(3)(viii) of this 
section for all baghouses serving 
emissions units defined in | 
§ 63.1622(a)(1). 

(i) Daily monitoring of pressure drop 
across each baghouse cell. 

(ii) Weekly confirmation that dust is 
being removed from hoppers through 
visual inspection, or equivalent means 
of ensuring the proper functioning of 
removal mechanisms. 

(iii) Daily check of compressed air 
supply for pulse-jet baghouses. 

liv) An appropriate methodology for 
monitoring cleaning cycles to ensure 
proper operation. 

(v) Monthly check of bag cleaning 
mechanisms for proper functioning 
through visual inspection or equivalent 
means. 

(vi) Monthly check of bag tension on © 
reverse air and shaker-type baghouses. 
Such checks are not required for shaker- 
type baghouses using self-tensioning 
(spring loaded) devices. 

(vii) Quarterly confirmation of the 
physical integrity of the baghouse 
through visual ry of the 
interior for air leaks. 

viii) Semiannual inspection of fans 
for wear, material buildup, and 
corrosion through visual inspection, 
vibration detectors, or equivalent 
means. 

(4) In addition to the meeting the 
requirements of paragraphs (a)(2) and 
(a)(3) of this section, the owner or 
operator of a new or reconstructed 
ferronickel electric arc furnace shall 
install and continuously operate a bag 
leak detection system if the furnace 
primary and/or tapping emissions are 
ducted to a negative pressure baghouse 
or to a positive pressure baghouse 
equipped with a stack. The bag leak 
detection system must meet the 
following requirements: 

(i) The bag leak detection system must 
be certified by the manufacturer to be 
capable of detecting particulate matter 
emissions at concentrations of 10 
milligrams per actual cubic meter 
(0.0044 grains per actual cubic foot) or 


less. 

(ii) The bag leak detection system 
sensor must provide output of relative 
particulate matter loadings. 

(iii) The bag leak detection system 
must be equipped with an alarm system 


that will alarm when an increase in 
relative particulate loadings is detected 
over a preset level. 

(iv) The bag leak detection system - 
shall be installed and operated in a 
manner consistent with available 
written guidance from the U.S. 
Environmental Protection Agency or, in 
the absence of such written guidance, 
the manufacturer’s written 
specifications and recommendations for 
installation, operation, and adjustment - 
of the system. 

(v) The initial adjustment of the 
system shall, at a minimum, consist of 
establishing the baseline output by 
adjusting the sensitivity (range) and the 
averaging period of the device, and 
establishing the alarm set points and the 
alarm delay time. 

(vi) Following initial adjustment, the 
owner or operator shall not adjust the 
sensitivity or range, averaging period, . 
alarm set points, or alarm delay time, 
except as detailed in the maintenance 
plan required under § 63.1623(b). In no 
event shall the sensitivity be increased 
by more than 100 percent or decreased 
more than 50 percent over a 365-day 
period unless such adjustment follows a 
complete baghouse inspection which 
demonstrates the baghouse is in good 
operating condition. 

(vii) Where multiple detectors are 
required, the system’s instrumentation 
and alarm may be shared among . 
detectors. 

(5) As part of the start-up, shutdown, 
and malfunction plan developed 
pursuant to § 63.6(e), the owner or 
operator shall develop and implement 
corrective action procedures to be 
followed in the case of a bag leak 
detection system alarm for baghouses 
equipped with such a system, the 
observation of visible emissions from - 
the baghouse, or the indication through 
the periodic baghouse system 
inspections that the system is not 
operating properly. The owner or 
operator shall initiate corrective action 
as soon as practicable after the 
occurrence of the observation or event 
indicating a malfunction. 

(6) Failure to monitor or failure to 
take corrective action under the 
requirements of paragraph (a) of this 
section would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 
control practices that minimizes 
emissions per § 63.6{e)(1)(i). 

(b) Venturi scrubbers. (1) The owner 
or operator shall monitor the pressure 
drop at the venturi at least every 5 
minutes and record the average hourly 
pressure drop. Measurement of an 
average hourly pressure drop below the 
limit established during the most recent 
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compliance demonstration would be a 
violation of the emission limitation 
standard, unless the owner or operator 
can demonstrate to the Administrator’s 
satisfaction that a decrease in the 
pressure drop was due to an upset 
condition or malfunction. 

(2) As part of the start-up, shutdown, 
and malfunction plan developed 
pursuant to § 63.6(e), the owner or 
operator shall develop and implement 
. corrective action procedures to be 
followed in the case of a violation of the 
pressure drop requirement. The owner 
or operator shall initiate corrective 
action as soon as practicable after the 
exceedance. 

(3) Failure to monitor or failure to 
take corrective action under the 
requirements of paragraph (b) of this 
section would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 
control practices that minimizes 
emissions per § 63.6(e)(1)(i). 

(c) Smelter building opacity. The 
owner or operator subject to 
§ 63.1622(a)(2) shall monitor the capture 
system as specified by paragraphs (c)(1), 
(c)(2), or (c)(3) of this section, 
depending on the parameters monitored 
during the compliance test in 
§ 63.1624(b)(2). Alternatively, the owner 
or operator may use the provisions of 
§ 63.8(f) to request approval to use an 
alternative monitoring method. 

(1) The owner or operator shall check 
and record the control system fan motor 
amperes and damper positions on a 
once- basis; 

(2) The owner or operator shall 
install, calibrate, and maintain a 
monitoring device that continuously 
records the volumetric flow rate through 
each separately ducted hood. The 
monitoring device(s) may be installed in 
any appropriate location in the exhaust 
duct such that reproducible flow rate 
monitoring will result. The flow rate 
monitoring device(s) shall have an 
accuracy +10 percent over its normal 
operating range and shall be calibrated 
according to the manufacturer’s 
instructions. The Administrator may 
require the owner or operator to 
demonstrate the accuracy of the 
monitoring device(s) relative to Methods 
1 and 2 of Appendix A of part 60 of this 
chapter; or 

(3) The owner or operator shall 
install, calibrate, and maintain a 
monitoring device that continuously 
records the volumetric flow rate at the 
inlet of the air pollution control device 
and shall check and record the control 
system damper positions on a once-per- 
shift basis. The monitoring device may 
be installed in any appropriate location 
in the exhaust duct such that 


reproducible flow rate monitoring will 
result. The flow rate monitoring device 
shall have an accuracy +10 percent over 
its normal operating range and shall be 
calibrated according to the 
manufacturer’s instructions. The 
Administrator may require the owner or 
operator to demonstrate the accuracy of 
the monitoring device(s) relative to 
Methods 1 and 2 of Appendix A of part 
60 of this chapter. 

(4) Operation of control system fan 
motor amperes less than the value 
established under § 63.1624(b)(2) or 
operation at flow rates lower than those 
established under § 63.1624(b)(2) would 
establish the need to initiate corrective 
action as soon as practicable after the 
monitoring exceedance in order to 
minimize excess emissions. 

(5) Failure to monitor or failure to 
take corrective action under the 
requirements of paragraph (c) of this 
section would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 


' control practices that minimizes 


emissions per § 63.6(e)(1)(i). 

(6) Where the capture system is 
designed and operated such that all 
emissions are captured and ducted to a 
control device, the owner or operator 
shall not be subject to the requirements 
of this section. 


§ 63.1626 Notification requirements. 

(a) As required by § 63.9(b), unless 
otherwise specified in this subpart, the 
owner or operator shall submit the 
following written notifications to the 
Administrator: 

(1) The owner or operator of an area 
source that subsequently becomes 
subject to the requirements of the 
standard shall provide notification to 
the applicable permitting authority as 

required by § 63.9(b)(1). 

ae 2) As required by § 63.9(b)(2), the 
owner or operator of an affected source 
that has an initial startup before the 
effective date of the standard shall 
notify the Administrator that the source 
is subject to the requirements of the 
standard. The notification shall be 
submitted not later than 120 calendar 
days after the effective date of this 
standard (or within 120 calendar days 
after the source becomes subject to this 
standard) and shall contain the 
information ge in § 63.9(b)(2)(i) 
through (b)(2)(v 

(3) As by § 63.9(b)(3), the 
owner or operator of a new or 
reconstructed affected source, or a 
source that has been reconstructed such 
that it is an affected source, that has an 
initial startup after the effective date 
and for which an application for 
approval of construction or 


reconstruction is not required under 

§ 63.5(d), shall notify the Administrator 
in writing that the source is subject to 
the standards no later than 120 days 
after initial startup. The notification 
shall contain the information specified 
in § 63.9(b)(2)(i) through (b)(2)(v), 
delivered or postmarked with the 
notification required in § 63.9(b)(5). 

(4) As required by § 63.9(b)(4), the 
owner or operator of a new or 
reconstructed major affected source that 
has an initial startup after the effective 
date of this standard and for which an 
application for approval of construction 
or reconstruction is required under 
§ 63.5(d) shall provide the information 
specified in § 63.9(b)(4)(i) through 
(b)(4)(v). 

(5) As required by § 63.9(b)(5), the 
owner or operator who, after the 
effective date of this standard, intends 
to construct a new affected source or 
reconstruct an affected source subject to 
this standard, or reconstruct a source 
such that it becomes an affected source 
subject to this standard, shall notify the 
Administrator, in writing, of the 
intended construction or reconstruction. 

(b) Request for extension of 
compliance. As required by § 63.9(c), if 
the owner or operator of an affected 
source cannot comply with this 
standard by the applicable compliance 
date for that source, or if the owner or 
operator has installed BACT or 
technology to meet LAER consistent 
with § 63.6(i)(5), he/she may submit to 
the Administrator (or the State with an 
approved permit program) a request for 
an extension of compliance as specified 
in § 63.6(i)(4) through (i)(6). 

(c) Notification that source is subject 
to special compliance requirements. As 
required by § 63.9(d), an owner or 
operator of a new source that is subject 
to special compliance requirements as 
specified in § 63.6(b)(3) and (b)(4) shall 
notify the Administrator of his/her 
compliance obligations not later than 
the notification dates established in 
7 we 9(b) for new sources that are not 

bject to the special provisions. 

(d) Notification of performance test. 
As required by § 63.9(e), the owner or 
operator of an affected source shall 
notify the Administrator in writing of 
his or her intention to conduct a 
performance test at least 15 calendar 
days before the performance test is 
scheduled to begin to allow the 
Administrator to review and approve 
the site-specific test plan required under 
§ 63.7(c), if requested by the 
Administrator, and to have an observer 
present during the test. 

(e) Notification of opacity 
observations. As required by § 63.9(f), 
the owner or operator of an affected 
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source shall notify the Administrator in 
writing of the anticipated date for 
conducting the opacity observations 
specified in § 63.6(h)(5). The 
notification shall be submitted with the 
notification of the performance test date, 
as specified in paragraph (d) of this 
section, or if visibility or other 
conditions prevent the opacity 
observations from being conducted 
concurrently with the initial 
performance test required under § 63.7 
the owner or operator shall deliver or 
postmark the notification not less than 
15 days before the opacity observations 
are scheduled to take place. 

(f) Notification of compliance status. 
The owner or operator of an affected 
source shall submit a notification of 
compliance status as required by 
§ 63.9(h). The notification shall be sent 
before the close of business on the 60th 
day following completion of the 
relevant compliance demonstration. 


§63.1627 Reporting requirements. 

(a) General reporting requirements. 
The owner or operator of a ferronickel 
production facility shall comply with all 
of the reporting requirements under 
§ 63.10, unless otherwise specified in 
this subpart. 

(1) Frequency of reports. As provided 
by § 63.10(a)(5), if the owner or operator 
is required to submit periodic reports to 
a State on an established timeline, the 
owner or operator may change the dates 
by which periodic reports submitted 
under this part may be submitted 
(without changing the frequency of 
reporting) to. be consistent with the 
State’s schedule by mutual agreement 
between the owner or operator and the 
State. This provision may be applied at 
any point after the source’s compliance 
date. 

(2) Reporting results of performance 
tests. As required by § 63.10({d)(2), the 
owner or operator of an affected source 
shall report the results of the initial 
performance test as part of the 
notification of compliance status 
required in § 63.1626(f). 

3) Reporting results of opacity 
observations. As required by 
§ 63.10(d)}(3), the owner or operator 
shall report the opacity results 
(produced using Test Method 9 or an 
approved alternative to these methods) 
along with the results of the 
performance test required under § 63.7. 
If visibility or other conditions prevent 
the opacity observations from being 
conducted concurrently with the 
performance test required under § 63.7, 
the owner or operator shall report the 
opacity results before the close of 
business on the 30th day following the 
completion of the opacity observations. 


(4) Periodic startup, shutdown, and 
malfunction reports. (i) As required by 
§ 63.10(d)(5)(i), if actions taken by an 
owner or operator during a startup, 
shutdown, or malfunction of an affected 
source (including actions taken to 
correct a malfunction) are consistent 
with the procedures specified in the 
startup, shutdown, and malfunction 
plan, the owner or operator shall state 
such information in a semiannual 
report. The report, to be certified by the 
owner or operator or other responsible 
official, shall be submitted 
semiannually and delivered or 
postmarked by the 30th day following 
the end of each calendar half; and 

(ii) Any time an action taken by an 
owner or operator during a startup, 
shutdown, or malfunction (including 
actions taken to correct a malfunction) 
is not consistent with the procedures in 
the startup, shutdown, and malfunction 
plan, the owner or operator shall 
comply with all requirements of 
§ 63.10(d)(5)(ii). 

(b) Specific reporting requirements. In 
addition to the information required 
under § 63.10, reports required under 
paragraph (a) of this section shall 
include the information specified in 
paragraphs (b)(1) through (b)(4) of this 
section. As allowed by § 63.10(a)(3), if 
any State requires a report that contains 
all of the information required in a 
report listed in this section, an owner or 
operator may send the Administrator a 
copy of the report sent to the State to 
satisfy the requirements of this section 
for that report. 

(1) Air pollution control devices. The 
owner or operator shall submit reports 
that summarize the records maintained 


as part of the practices described in the 


maintenance plan for air pollution 
control devices required under 

§ 63.1623(b), including an explanation 
of the periods when the procedures 
were not followed and the corrective 
actions taken. 

(i) Venturi scrubbers. In addition to 
the information required to be 
submitted in paragraph (b)(1) of this 
section, the owner or operator shall 
submit reports that identify the periods 
when the average hourly pressure drop 
of venturi scrubbers used to control 
particulate emissions dropped below 
the levels established in § 63.1624(a)(5), 
and an explanation of the corrective 
actions taken. 

(ii) Baghouses serving the existing 
ferronickel electric arc melt furnaces 
and calciners. In addition to the 
information required to be submitted in 
paragraph (b)(1) of this section, the 
owner or operator shall submit reports 
that identify the periods when the 
weekday opacity observations taken in 


accordance with the requirements in 

§ 63.1625(a)(1) exceeded the opacity 
limitation specified in 

§ 63.1622(a)(1)(iv), and an explanation 
of the corrective actions taken. 

(2) Fugitive dust. The owner or 
operator shall submit reports that 
explain the periods when the 
procedures outlined in the fugitive dust 
control plan pursuant to § 63.1622(b) 
were not followed and the corrective 
actions taken. 

(3) Capture system. The owner or 
operator shall submit reports that 
summarize the monitoring parameter 
exceedances measured pursuant to 
§ 63.1625(c)(3) and the corrective 
actions taken. 

(4)(i) The owner or operator shall 
submit reports pursuant to § 63.10(e)(3) 
that are associated with excess 
emissions events such as the 
exceedance of the scrubber pressure 
drop limit per paragraph (b)(1)(i) of this 
section or the exceedance of the opacity 
limit per paragraph (b)(1)(ii) of this 
section. These reports are to be 
submitted on a quarterly basis, unless 
the owner or operator can satisfy the 
requirements in § 63.10(e)(3) to reduce 
the uency to a semiannual basis. 

(ii) All other reports specified in 
paragraphs (b)(1) through (b)(3) of this 
section shall be submitted 
semiannually. 


§ 63.1628 Recordkeeping requirements. 

(a) General recordkeeping 
requirements. (1) The owner or operator 
of a ferronickel production facility shall 
comply with all of the recordkeeping 
requirements under § 63.10. 

(2) As required by § 63.10(b), the 
owner or operator shall maintain 
records for five years from the date of 
each record of: 

(i) The occurrence and duration of 
each startup, shutdown, or malfunction 
of operation (i. e., process equipment 
and control devices); 

(ii) The occurrence and duration of 
each malfunction of the source or air 
pollution control equipment; 

(iii) All maintenance performed on 
the air pollution control equipment; 

(iv) Actions taken during periods of 
startup, shutdown, and malfunction 
(including corrective actions to restore 
malfunctioning process and air 
pollution control equipment to its 
normal or usual manner of operation) 
when such actions are different from the 
procedures specified in the startup, 
shutdown, and malfunction plan; 

(v) All information necessary to 
demonstrate conformance with the 
startup, shutdown, and malfunction 
plan when all actions taken during 
periods of startup, shutdown, and 
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malfunction (including corrective 
actions) are consistent with the 
procedures specified in such plan. This 
information can be recorded in a 
checklist or similar form (see 

§ 63.10(b)(2)(v).); 

(vi) All required measurements 
needed to demonstrate compliance with 
the standard and to support data that 
the source is required to report, 
including, but not limited to, 
performance test measurements 
(including initial and any subsequent 
performance tests) and measurements as 
may be necessary to determine the 
conditions of the initial test or 
subsequent tests; 

(vii) All results of initial or 
subsequent performance tests and 
opacity and visible emissions 
observations; 


(viii) If the owner or operator has been © 


granted a waiver from recordkeeping or 
reporting requirements under § 63.10(f), 
any information demonstrating whether 
a source is meeting the requirements for 
a waiver of recordkeeping or reporting 
requirements; 

(ix) If the owner or operator has been 
granted a waiver from the initial 
performance test under § 63.7(h), a copy 
of the full request and the 
Administrator’s approval or 
disapproval; 

(x) All documentation supporting 
initial notifications and notifications of 
ne status required by § 63.9; 
an 

(xi) As required by § 63.10((b)(3), 
records of any applicability 
determination, including supporting 
analyses. 

(b) Specific recordkeeping 
requirements. (1) In addition to the 
general records required by paragraph | 

.(a) of this section, the owner or operator 
shall maintain records for five years 
from the date of each record of: 

(i) Records of pressure drop across the 
venturi if a venturi scrubber is used; 

(ii) Records of results of weekday 
opacity observations; 

(iii) Records of manufacturer 
certification that monitoring devices are 
accurate to within 5 percent and of 
semiannual calibration; 

(iv) Copy of the written maintenance 
plan for each air pollution control 
device; 

(v) Copy of the fugitive dust control 
plan; and 

(vi) Records of each maintenance 
inspection and repair, replacement, or 
other corrective action. 

(c) All records for the most recent two 
years of operation must be maintained 
on site. Records for the previous three 
years may be maintained off site. 


§ 63.1629 Delegation of authorities. 

(a) In delegating implementation and 
enforcement authority to a State under 
subpart E of this part, the authorities 
contained in paragraph (b) of this 
section shall be retained by the 
Administrator and not transferred to a 
State. 

(b) No authorities are retained by the 
Administrator. 


§ 63.1630—§ 63.1649 [Reserved] 


Ferromanganese, Silicomanganese, and 
Ferrochromium Production Rule 


§ 63.1650 Applicability and compliance 
dates. 


(a) The provisions of this subpart 
apply to all new and existing ferroalloy 
production facilities that manufacture 
ferromanganese, silicomanganese, or 
ferrochromium and are major sources or 
are co-located at major sources. 

(b) For the purpose of implementing 
this subpart, the affected sources at a 
ferroalloy production facility subject to 
this subpart are the sources listed in 
paragraphs (b)(1) through (b)(5) of this 
section: 

(1) Open submerged arc furnaces, 

(2) Semi-closed submerged arc 
furnaces, 

(3) Metal oxygen refining (MOR) 


rocess, 

(4) Crushing and screening 
operations, and 

(5) Fugitive dust sources. 

(c) A new affected source is an 
affected source for which construction 
or reconstruction commences after 
August 4, 1998. 

(d) Table 2 of this subpart specifies 
the provisions of subpart A of this part 
that apply and those that do not apply 
to owners and operators of ferroalloy 
production facilities subject to this 
subpart. 

(e) Compliance dates: 

(1) Each owner or operator of an 
existing affected source shall achieve 
compliance with the requirements of 
this subpart no later than [Insert date 2 
years from publication of final rule in 
Federal Register. 

(2) Each owner or operator of a new 


or reconstructed affected source subject ~ 


to this subpart that commences 
construction or reconstruction after 
August 4, 1998 shall achieve 
compliance with the requirements of 
this subpart by [Insert date of 
publication of final rule in Federal 


Register] or upon startup of operations, 


whichever is later. 


§ 63.1651 Definitions. 

Terms in this subpart are defined in 
the Clean Air Act (the Act), in subpart 
A of this part, or in this section as 
follows: 


Bag leak detection system means an 
instrument that is capable of monitoring 
relative particulate matter (dust) 
loadings in the exhaust of a baghouse in 
order to detect bag failures. A bag leak 
detection system includes, but is not 
limited to, an instrument that operates 
on triboelectric light scattering, 
transmittance or other effect to monitor 
relative particulate matter loadings. 

Capture system means the equipment 
(including hoods, ducts, fans, dampers, 
etc.) used to capture or transport 
particulate matter generated by an 
affected ferroalloy submerged arc 
furnace. 

Casting means the period of time from 
when molten ferroalloy falls from the 
furnace tapping runner into the ladle 
until pouring into molds is completed. 
This includes the following operations: 
Ladle filling, pouring alloy from one 
ladle to another, slag separation, slag 
removal, and ladle transfer by crane or 


Crushing and screening means the 
feed hoppers, jaw crushers, gyro 
crushers, grinders, mills, and rotary 
screens used to crush, size, and prepare 
for packing manganese-or chromium- 
containing materials, including raw 
materials, intermediate products, or 
final products, associated with 
submerged arc furnace operations. 

Ferroalloy submerged arc furnace 
means any electric submerged arc 
furnace that produces molten 
ferromanganese, silicomanganese, or 
ferrochromium. 

Fugitive dust source means a 
stationary source from which 
manganese-or chromium-bearing 
particles are discharged to the 
atmosphere due to wind or mechanical 
inducement such as vehicle traffic. 
Fugitive dust sources include plant 
roadways, yard areas, and outdoor 
material storage and transfer operations. 

Furnace power input means the 
resistive electrical power consumption 
of a ferroalloy submerged arc furnace. 

Metal oxygen refining (MOR) process 
means the reduction of the carbon 
content of ferromanganese through the 
use of oxygen. 

Open submerged arc furnace means 
an electric submerged arc furnace that is 
equipped with a canopy hood above the 
furnace to collect primary emissions. 

Plant roadway means any area at a 
ferroalloy production facility that is 
subject to plant mobile equipment, such 
as fork lifts, front end loaders, or trucks, 
carrying manganese- or chromium- 
bearing materials. Excluded from this 
definition are employee and visitor 
parking areas, provided they are not 
subject to traffic by plant mobile 
equipment. 
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Primary emissions are composed of 
reaction gases from the furnace surface. 
They are collected by hoods and 
ductwork located above the furnace or — 
under the cover of a semi-closed 
surface. 

Semi-closed submerged arc furnace 
means an electric submerged arc furnace 
equipped with a partially sealed cover 
over the furnace. This cover is equipped 
with openings to allow penetration of 
the electrodes into the furnace. Mix is 
introduced into the furnace around the 
electrode holes forming a partial seal 
between the electrodes and the cover. 
Furnace emissions generated under the 
cover are ducted to an emission control 
device. Emissions that escape the cover 
are collected and vented through stacks 
directly to the atmosphere. 

Shop means the building which 
houses one or more ferroalloy 
submerged arc furnaces. 

Tapping emissions means a source of 
air pollutant emissions that occur 
during the process of removing the 
molten product from the furnace. 

Tapping period means the time 
duration from initiation of the process 
of opening the tap hole until the 
plugging of the tap hole is complete. 


§ 63.1652 Emission standards for new and 
existing sources. 

(a)(1) On and after the date on which 
the performance test required to be 
conducted in § 63.7(a) is completed, no 
owner or operator subject to the 
provisions of this subpart shall cause to 
be discharged into the atmosphere from 
any new or reconstructed ferroalloy 
submerged arc furnace any gases which 
exit from an air pollution control device 
containing primary and/or tapping 
emissions streams and contain 
particulate matter in excess of 0.23 
kilograms per hour per megawatt (kg/hr/ 
MW) (0.51 pounds per hour per 
megawatt (lb/hr/MW)) for the combined 
primary and tapping emissions for each 
open submerged arc furnace or semi- 
closed submerged arc furnace. 

(2) On and after the date on which the 
performance test required to be 
conducted in § 63.7(a) is completed, no 
owner or operator subject to the 
provisions of this subpart shall cause to 
be discharged into the atmosphere from 
any new or reconstructed MOR process 
or from individual equipment 
associated with the crushing and 
screening operation any gases which 
contain particulate matter in excess of 
50 milligrams per dry standard cubic 
meter (mg/dscm) (0.022 grains per oF 
standard cubic foot (gr/dscf)). 

(3) All other new or reconstructed 
operations at the ferroalloy production 
facility, as defined in § 63.1650(b), will 


be regulated under the applicable 
existing source requirements specified 
in paragraphs (b) and (c) of this section. 

by On and after the date on which the 
performance test required to be 
conducted in § 63.7(a) is completed, no- 
owner or operator subject to the 
provisions of this subpart shall cause to 
be discharged into the atmosphere from 
any existing affected source any gases 
which: 

(1) Exit from an air pollution control 
device containing primary and/or 
tapping emissions streams from any 
open submerged arc furnace and contain 
particulate matter in excess of 0.51 kg/ 
hr/MW (1.13 lb/hr/MW) for the 
combined primary and tapping 
emissions for each affected furnace. 

(2)(i) Exit from an air pollution 
control device containing primary 
emissions streams from a semi-closed 
submerged arc furnace and contain 
particulate matter in excess of 0.04 kg/ 
hr/MW (0.09 Ib/hr/MW). 

(ii) Exit from vent stacks containing 
primary emissions streams from a semi- 
closed submerged arc furnace and 
contain particulate matter emissions in 
excess of 0.67 kg/hr/MW (1.48 Ib/hr/ 
MW) for the combined vent stacks. 

(3) Exit from an air pollution control 
device containing emissions streams 
from MOR processes or crushing and 
screening operations and contain 
particulate matter in excess of 69 mg/ 
dscm (0.03 gr/dscf). 

(4)(i) Exit from a shop and, due solely 
to operations of any affected open 
submerged arc furnace, exhibit greater 
than 20 percent opacity for more than 
one distinct six-minute block average. 

(ii) Visible particulate emissions that 
exit from a shop and, due solely to 
operation of a semi-closed submerged 
arc furnace, may exceed greater than 20 
percent opacity, for not more than one 
distinct six-minute period in any sixty 
minutes, but they shall not exceed 60 
percent opacity, as a distinct six-minute 
block average, at any time. 

(iii) Blowing taps, poling and oxygen 
lancing of the tap hole, burndowns 
associated with electrode measurements 
and maintenance activities, and casting 
operations associated with ferroalloy 
submerged arc furnaces are exempt from 
the opacity limit specified in paragraphs 
(b)(4)(i) and (b)(4)(ii) of this section. 

(c) Each owner or operator of an 
affected ferroalloy production facility 
shall prepare and at all times operate 
according to a fugitive dust control plan 
in accordance with the requirements 
specified in paragraphs (c)(1) through 
(c)(4) of this section. 

(1) The fugitive dust control plan 
shall describe the specific control 
measures that are used to reduce 


emissions from the individual fugitive 
dust sources at the facility. Examples of 
control measures that may be- used 
include, but are not limited to: Installing 
an enclosure, installing and operating a 
local hood capture system vented to a 
control device, placing stockpiles below 
grade, installing wind screens or wind 
fences, using water sprays, applying 
appropriate dust suppression agents, or 
any combination of these control 
measures as appropriate for a given 
fugitive dust source. 

(2) The fugitive dust control plan 
shall include, at a minimum, a 
description of the control measures 
implemented for each of the fugitive 
dust sources listed in paragraphs 
(c)(2)(i) through (c)(2)(v) of this section. 

(i) Roads or other areas within the 
plant property boundary used by trucks 
or other motor vehicles (e.g., front-end 
loaders) transporting bulk quantities of 
fugitive dust materials. Paved roads and 
areas of the facility that are not used by 
these vehicles are not required to be 
included in the plan (e.g., employee and 
visitor parking lots); 

(ii) Operations to unload or load 
fugitive dust materials from or into 
trucks or railcars; 

(iii) Outdoor piles used to store 
fugitive dust materials; 

(iv) Transfer points in conveying 
systems used to convey fugitive dust 
materials. These points include, but are - 
not limited to, those_points where the 
material is transferred from a conveyor 
belt to a second conveyor belt or 
discharged from a conveyor to a hopper 
or bin; and 

(v) Other fugitive dust sources at a 
facility as designated by the 
Administrator or delegated permitting 
authority. 

(3) The owner or operator shall 
submit a copy of the fugitive dust 
control plan to the designated 
permitting authority on or before the 
applicable compliance date for the 
affected source as specified in 
§ 63.1650(e). The requirement for the 
owner or operator to operate the facility 
according to a written fugitive dust 
control plan shall be incorporated in the 
operating permit for the facility that is 
issued by the designated permitting 
authority under part 70 of this chapter. 

(4)-To satisfy the requirements of this 
paragraph to develop a fugitive dust 
control plan, the owner or operator may 
use the affected source’s standard 
operating procedures (SOP) manual or 
other plan, provided the alternative plan 
meets the requirements of this 
paragraph and is made available for 
inspection when requested by the 
Administrator. 
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§ 63.1653 Maintenance requirements. 


(a) The owner or operator of an 
affected source shall comply with the 
requirements of § 63.6(e). 
~ (b)(1) In addition to the requirements 
specified in paragraph (a) of this 
section, the owner or operator shall 
develop and implement a written 
maintenance plan which includes each 
air pollution control device associated 
with ferroalloy submerged arc furnaces, 
metal oxygen refining processes, and 
crushing and screening operations 
subject to the provisions of this part. 
The owner or operator shall keep the 
maintenance plan on record after it is 
developed to be made available for 
inspection, upon request, by the 
Administrator for the life of the air 
pollution control device or until the 
affected source is no longer subject to 
the provisions of this part. 

(2) To satisfy the requirements of this 
paragraph to develop an air pollution 
control device maintenance plan, the 
owner or operator may use the affected 
source’s standard operating procedures 
(SOP) manual or other plan, provided 
the alternative plan meets the 
requirements of this paragraph and is 
made available for inspection when 
requested by the Administrator. 

(c) The procedures specified in the 
maintenance plan shall, at a minimum, 
include a preventive maintenance 
schedule that is consistent with good air 
pollution control practices for 
minimizing emissions and, for 
baghouses, ensure that the requirements 
specified in §63.1655(a) are met. 

(d) The owner or operator shall 
perform monthly operational status 
inspections of the equipment that is 
important to the performance of the 
total capture system (i.e., pressure 
sensors, dampers, and damper 
switches). This inspection shall include 
observations of the physical appearance 
of the equipment (e.g., presence of holes 
in ductwork or hoods, flow 
constrictions caused by dents or 
accumulated dust in ductwork, and fan 
erosion). Any deficiencies shall be 
noted and proper maintenance 
performed. 


§ 63.1654 Compliance demonstrations, 
performance testing, and test methods. 

(a) Compliance demonstration with 
emission limit standard. All 
performance tests shall be conducted 
according to the requirements in § 63.7. 

(1) The owner or operator shall 

conduct an initial performance test for 
air pollution control devices or vent 
stacks subject to the standard specified 
in § 63.1652(a)(1) and § 63.1652(b)(1) 
through (b)(3) to demonstrate 


compliance with the applicable 
emission limits. 

(2) The owner or operator shall 
conduct annual performance tests for 
the air pollution control devices and 
vent stacks associated with the 
ferroalloy submerged arc furnaces, with 
the exception of any air pollution 
control devices that also serve non- 
furnace emission sources. The results of 
these annual tests will be used to 
demonstrate compliance with the 
emission limit specified in 
§ 63.1652(a)(1) and § 63.1652(b)(1) and 
(b)(2), as applicable. 

(3) Following development, and 
approval, if required, of the site-specific 
test plan, the owner or operator shall 
conduct an emission test for each air 
pollution control device or vent stack to 
measure the outlet of the control device 
or vent to determine compliance with 
the applicable standard. Compliance is 
achieved if the measured, or calculated 
value as described in paragraph (a)(3)(ii) 
of this section, is less than or equal to 
the applicable emission limitation. 

(i) For those sources subject to the 
requirements of § 63.1652(a)(3), the 
measurements shall be recorded in mg/ 
dscm (gr/dscf). 

(ii) For those sources subject to the 
requirements of § 63.1652(a)(1) and 
§ 63.1652(b)(1) and (b)(2), the 
measurements shall be recorded in kg/ 
hr (lb/hr) and the emission rate (E) shall 
be computed for the average emissions 
from the performance test using the 
following equation: 


N 
E= c,| IP 
i=l 
Where: 


E=emission rate of particulate matter, 
kg/hr/MW (lb/hr/MW). 

N=total number of exhaust streams at 
which emissions are quantified. 

C,= concentration of particulate matter 
from exhaust stream “i”, kg/hr (Ib/ 
hr). 

P=average furnace power input, MW. 

(4) If a venturi scrubber is being used 
to achieve compliance with the 
emission limits, the owner or operator 
shall establish as a site-specific 
operating parameter the average hourly 
pressure drop across the venturi during 
the performance test. The pressure drop 
shall be monitored and recorded at least 
every 5 minutes during the test. 

(i) The owner or operator shall 
determine the operating parameter 
monitoring value as the average of the 
values recorded during each of the three 
runs constituting the test. 

(ii) The owner or operator may 
augment the data obtained under 


paragraph (a)(4)(i) of this section by 
conducting multiple performance tests 
to establish a range of compliant 
operating parameter values. The lowest 
value of this range would be selected as 
the operating parameter monitoring 
value. The use of historic compliance 
data may be used to establish the 
compliant operating parameter value if 
the previous values were recorded 
during the performance tests using the 
test methods specified in this subpart 
and established in the manner required 
in paragraphs (a)(4) and (a)(4)(i) of this 
section. 

(5) Compliance with the applicable 
emission limit shall be determined by 
the average of three runs. Each run shall 
be conducted under conditions that are 
representative of normal process 
operations. Emissions tests conducted 
on air pollution control devices serving 
ferroalloy submerged arc furnaces shall 
be conducted such that at least one 
tapping cycle is included per run. The 
sampling time for each test run shall be 
at least as long as three times the 
average tapping period of the tested 
furnace, but no less than 60 minutes. 
The sample volume for each test run 
shall be at least 0.9 dscm (30 dscf). 

(b) Compliance demonstration with 
opacity standards. (1)(i) The owner or 
operator shall conduct initial opacity 
observations for the shop building 
subject to the standards specified in 
§ 63.1652(a)(4) to demonstrate 
compliance with the applicable opacity 
limitations according to the 
requirements in § 63.6(h)(5), conduct of 
opacity or visible emission observations. 

(ii) In conducting the opacity 
observations for the shop building, the 
observer shall limit his or her field of 
view to the area of the shop building 
roof monitor that corresponds to the 
placement of the affected ferroalloy 
submerged arc furnaces. 

(2)(i) When the initial shop building 
opacity observations required by 
paragraph (b)(1) of this section are 
conducted, the owner or operator shall 
establish either the control system fan 
motor amperes and all damper 
positions, the total volumetric flow rate 
to the air pollution control device and 
all damper positions, or the volumetric 
flow rate through each separately 
ducted hood during all periods in which 
a hood is operated for the purpose of 
capturing emission from the ferroalloy 
submerged arc furnaces, depending on 
which parameter to be monitored under 
the requirements established in 


~ §63.1655(c)(1) or (c)(2). 


(ii) The owner or operator may 
petition the Administrator for 
reestablishment of these parameters 
whenever the owner or operator can 
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demonstrate to the Administrator’s 
satisfaction that the ferroalloy 
submerged arc furnace operating 
conditions upon which the parameters 
were previously established are no 
longer applicable. The values of these 
parameters as determined during the 
most recent demonstration of 
compliance shall be maintained at the 
appropriate level for each applicable ~ 
period. 

(c) Compliance demonstration with 
the work practice standard. Failure to 
have a fugitive dust control plan or 
failure to report deviations from the 
plan and take necessary corrective 
action would be a violation of the 
general duty to ensure that fugitive dust 
sources are operated and maintained in 
a manner consistent with good air 
pollution control practices for 
minimizing emissions per § 63.6(e)(1)(i). 

(d) Test methods. The following test 
methods in Appendix A of part 60 of 
this chapter shall be used to determine 
compliance with the emission 
standards. 

_ (1) Method 1 shall be used to select 
the sampling port location and the 
number of traverse points. 

(2) Method 2 shall be used to measure 
volumetric flow rate. 

(3) Method 3 shall be used for gas 
analysis to determine the dry molecular 
weight of the stack gas. 

(4) Method 4 shall be used to 
determine moisture content of the stack 


as. 

. (5) Method 5 shall be used for 
particulate matter emissions from 
control devices such as negative 
pressure baghouses and scrubbers with 
suction pressure. 

(6) Method 5D shall be used for 
positive pressure baghouses. 

_ (7) Method 9 shall be used to 
determine compliance with opacity 
limits. 

(8) The owner or operator may use 
equivalent alternative measurement 
methods approved by the Administrator 
’ following the procedures described in 
§ 63.7(f). 


§ 63.1655 Monitoring requirements. 

(a) Baghouses. (1) For the baghouses 
serving the ferroalloy submerged arc 
furnaces, the metal oxygen refining 
process, and crushing and screening 
operations, the owner or operator shall 
monitor on a daily basis for the presence 
of any visible emissions. 

(2) In addition to the daily visible 
emissions observation, the owner or 
operator shall conduct the following 
activities specified in paragraphs 
(a)(2)(i) through (a)(2)(viii) of this 
section. 

(i) Daily monitoring of pressure drop 
across each baghouse cell. 


(ii) Weekly confirmation that dust is 
being removed from hoppers through 
visual inspection, or equivalent means 
of ensuring the proper functioning of 
removal mechanisms. 

(iii) Daily check of compressed air 
supply for pulse-jet baghouses. 

fie) An appropriate methodology for 
monitoring cleaning cycles to ensure 
proper operation. 

(v) Monthly check of bag cleaning 
mechanisms for proper functioning 
through visual inspection or equivalent 
means. 

(vi) Monthly check of bag tension on 
reverse air and shaker-type baghouses. 
Such checks are not required for shaker- 
type baghouses using self-tensioning 
(spring loaded) devices. 

(vii) Quarterly confirmation of the 
physical integrity of the baghouse 
through visual inspection of the 
baghouse interior for air leaks. 

viii) Semiannual inspection of fans 
for wear, material buildup, and 
corrosion through visual inspection, 
vibration detectors, or equivalent 
means. 

(3) In addition to the meeting the 
requirements of paragraphs (a)(1) and 


-(a)(2) of this section, the owner or 


operator of a new or reconstructed 
ferroalloy submerged arc furnace shall 
install and continuously operate a bag 
leak detection system if the furnace 

primary and/or tapping emissions are 
ducted to a negative pressure baghouse 
or to a positive pressure baghouse 
equipped with a stack. The bag leak 
detection system must meet the 
following requirements: 

(i) The bag leak detection system must 
be certified by the manufacturer to be 
capable of detecting particulate matter 
emissions at concentrations of 10 
milligrams per actual cubic meter 
(0.0044 grains per actual cubic foot) or 


less. 

(ii) The bag leak detection system 
sensor must provide output of relative 
particulate matter loadings. 

(iii) The bag leak detection system 
must be equipped with an alarm system 
that will alarm when an increase in 
relative particulate loadings is detected 
over a preset level. 

(iv) The bag leak detection system 
shall be installed and operated in a 
manner consistent with available 
written guidance from the U.S. 
Environmental Protection Agency or, in 
the absence of such written guidance, 
the manufacturer’s written 
specifications and recommendations for 
installation, operation, and adjustment 
of the system. 

(v) The initial adjustment of the 
system shall, at a minimum, consist of 
establishing the baseline output by 


adjusting the sensitivity (range) and the 
averaging period of the device, and 
establishing the alarm set points and the 
alarm delay time. 

(vi) Following initial adjustment, the 
owner or operator shall not adjust the 
sensitivity or range, averaging period, 
alarm set points, or alarm delay time, 
except as detailed in the maintenance 
plan required under § 63.1653(b). In no 
event shall the sensitivity be increased 
by more than 100 percent or decreased 
more than 50 percent over a 365-day 
period unless such adjustment follows a 
complete baghouse inspection which 
demonstrates the baghouse is in good 
operating condition. 

(vii) Where multiple detectors are 
required, the system’s instrumentation 
and alarm may be shared among 
detectors. 

(4) As part of the start-up, shutdown, 
and malfunction plan developed 
pursuant to § 63.6(e), the owner or 
operator shall develop and implement 
corrective action procedures to be 
followed in the case of a bag leak 
detection system alarm for baghouses 
equipped with such a system, the 
observation of visible emissions from 
the baghouse, or the indication through 
the periodic baghouse system 
inspections that the system is not 
operatihg properly. The owner or 
operator shall initiate corrective action 
as soon as practicable after the 
occurrence of the observation or event 
indicating a malfunction. 

(5) Failure to monitor or failure to 
take corrective action under the 
requirements of paragraph (a) of this 
section would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 
control practices that minimizes 
emissions per § 63.6(e)(1)(i). 

(b) Venturi scrubbers. (1) The owner 
or operator shall monitor the pressure 
drop at the venturi at least every 5 
minutes and record the average hourly 
pressure drop. Measurement of an 
average hourly pressure drop below the 
limit established during the most recent 
compliance demonstration would be a 
violation of the emission limitation 
standard, unless the owner or operator 
can demonstrate to the Administrator’s 
satisfaction that a decrease in the 
pressure drop was due to an upset 
condition or malfunction. 

(2) As part of the start-up, shutdown, 
and malfunction plan developed 
pursuant to § 63.6(e), the owner or 
operator shall develop and implement 
corrective action procedures to be 
followed in the case of a violation of the 
pressure drop requirement. The owner 
or operator shall initiate corrective 
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action as soon as practicable after the 
exceedance. 

(3) Failure to monitor or failure to 
take corrective action under the 
- requirements of paragraph (b) of this 
section would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 
control practices that minimizes 
emissions per § 63.6(e)(1)(i). 

(c) Shop opacity. The owner or 
operator subject to § 63.1652(a)(4) shall 
monitor the capture system as specified 
by paragraphs (c)(1), (c)(2) or (c)(3) of 
this section, depending on the 
parameters monitored during the 
compliance test in § 63.1654(b)(2). 
Alternatively, the owner or operator 
may use the provisions of § 63.8(f) to 
request approval to use an alternative 
monitoring method. 

(1) The owner or operator shall check 
and record the control system fan motor 
amperes and damper positions on a 
basis; 

(2) The owner or operator shall 
install, calibrate, and maintain a 
monitoring device that continuously 
records the volumetric flow rate through 
each separately ducted hood. The 
monitoring device(s) may be installed in 
any appropriate location in the exhaust 
duct such that reproducible flow rate 
monitoring will result. The flow yate 
monitoring device(s) shall have an 
accuracy +10 percent over its normal 
operating range and shall be calibrated 
according to the manufacturer’s 
instructions. The Administrator may 
require the owner or operator to 
demonstrate the accuracy of the 
monitoring device(s) relative to Methods 
1 and 2 of Appendix A of part 60 of this 
chapter; or 

(3) The owner or operator shall 
install, calibrate, and maintain a 
monitoring device that continuously 
records the volumetric flow rate at the 
inlet of the air pollution control device 
and shall check and record the control 
system damper positions on a once-per- 
shift basis. The monitoring device may 
be installed in any appropriate location 
in the exhaust duct such that 
reproducible flow rate monitoring will 
result. The flow rate monitoring device 
shall have an accuracy +10 percent over 
its normal operating range and shall be 
calibrated according to the 
manufacturer’s instructions. The 
Administrator may require the owner or 
operator to demonstrate the accuracy of 
the monitoring device(s) relative to 
Methods 1 and 2 of Appendix A of part 
60 of this chapter. 

(4) Operation of control system fan 
motor amperes at values less than the 
value established under § 63.1654(b)(2) 
or operation at flow rates lower than 


those established under § 63.1654(b)(2) 
would establish the need to initiate 
corrective action as soon as practicable 
after the monitoring exceedance in order 
to minimize excess emissions. 

(5) Failure to monitor or failure to 
take corrective action under the 


' requirements of paragraph (c) of this 


section would be a violation of the 
general duty to operate in a manner 
consistent with good air pollution 
control practices that minimizes 
emissions per § 63.6(e)(1)(i). 

(6) Where the capture system is 
designed and operated such that all 
emissions are captured and ducted to a 
control device, the owner or operator 
shall not be subject to the requirements 
of this section. 


§ 63.1656 Notification requirements. | 

(a) As required by § 63.9(b), unless 
otherwise specified in this subpart, the 
owner or operator shall submit the 
following written notifications to the 
Administrator: 

(1) The owner or operator of an area 
source that subsequently becomes 
subject to the requirements of the 
standard shall provide notification to 
the applicable permitting authority as 
required by § 63.9(b)(1). 

2) As required by § 63.9(b)(2), the 
owner or operator of an affected source 
that has an initial startup before the 
effective date of the standard shall 
notify the Administrator that the source 
is subject to the requirements of the 
standard. The notification shall be’ 
submitted not later than 120 calendar 
days after the effective date of this 
standard (or within 120 calendar days 
after the source becomes subject to this 
standard) and shall contain the 
information specified in § 63.9(b)(2)(i) 
through (b)(2)(v). 

(3) As required by § 63.9(b)(3), the 
owner or operator of a new or 
reconstructed affected source, or a 
source that has been reconstructed such 
that it is an affected source, that has an 
initial startup after the effective date 
and for which an application for 
approval of construction or 
reconstruction is not required under 
§ 63.5(d), shall notify the Administrator 
in writing that the source is subject to 
the standards no later than 120 days 
after initial startup. The notification 
shall contain the information specified 
in § 63.9(b)(2)(i) through (b)(2)(v), 
delivered or postmarked with the 
notification required in § 63.9(b)(5). 

(4) As required by § 63.9(b)(4), the 
owner or operator of a new or 
reconstructed major affected source that 
has an initial startup after the effective 
date of this standard and for which an 
application for approval of construction 


or reconstruction is required under 
§ 63.5(d) shall provide the information 
specified in § 63.9(b)(4)(i) through 
(b)(4){v). 

(5) As required by § 63.9(b)(5), the 


“owner or operator who, after the 


effective date of this standard, intends 
to construct a new affected source or 
reconstruct an affected source subject to 
this standard, or reconstruct a source 
such that it becomes an affected source 
subject to this standard, shall notify the 
Administrator, in writing, of the 
intended construction or reconstruction. 

(b) Request for extension of 
compliance. As required by § 63.9(c), if 
the owner or operator of an affected 
source cannot comply with this 
standard by the applicable compliance. 
date for that source, or if the owner or 
operator has installed BACT or 
technology to meet LAER consistent 
with § 63.6(i)(5), he/she may submit to 
the Administrator (or the State with an - 
approved permit program) a request for 
an extension of compliance as specified 
in § 63.6(i)(4) through (i)(6). 

(c) Notification that source is subject 
to special compliance requirements. As 
required by § 63.9(d), an owner or 
operator of a new source that is subject 
to special compliance requirements as 
specified in § 63.6(b)(3) and (b)(4) shal! 
notify the Administrator of his/her 
compliance obligations not later than 
the notification dates established in 
§ 63.9(b) for new sources that are not 
subject to the special provisions. 

(d) Notification of performance test. 
As required by § 63.9(e), the owner or 
operator of an affected source shall 


- notify the Administrator in writing of 


his or her intention to conduct a 
erformance test at least 30 calendar 

days before the performance test is 
scheduled to begin to allow the 
Administrator to review and approve 
the site-specific test plan required under 
§ 63.7(c), if requested by the 
Administrator, and to have an observer 
present during the test. 

(e) Notification of opacity and visible 
emission observations. As required by 
§ 63.9(f), the owner or operator of an 
affected source shall notify the 
Administrator in writing of the 
anticipated date for conducting the 
opacity or visible emission observations 
specified in § 63.6(h)(5). The 
notification shall be submitted with the 
notification of the performance test date, 
as specified in paragraph (d) of this 
section, or if visibility or other 
conditions prevent the opacity or visible 
emission observations from being 
conducted concurrently with the initial 
performance test required under § 63.7, 
the owner or operator shall deliver or 
postmark the notification not less than 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/ Proposed Rules. 


41535 


30 days before the opacity or visible 
emission observations are scheduled to 
take place. 

(f) Notification of compliance siatus. 
The owner or operator of an affected 
source shall submit a notification of 
compliance status as required by 
§ 63.9{h). The notification shall be sent 
before the close of business on the 60th 
day following completion of the 
relevant compliance demonstration. 


§ 63.1657 Reporting requirements. 

(a) General reporting requirements. 
The owner or operator of a ferroalloy 
production facility shall comply with all 
of the reporting requirements under 
§ 63.10, unless otherwise specified in 
this subpart. 

(1) Frequency of reports. As provided 
by § 63.10(a)(5), if the owner or operator 
is required to submit periodic reports to 
a State on an established timeline, the 
owner or operator may change the dates 
by which periodic reports submitted 
under this part may be submitted 
(without changing the frequency of 
reporting) to be consistent with the 
State’s schedule by mutual agreement 
between the owner or operator and the 
State. This provision may be applied at 
any point after the source’s compliance 
date. 

(2) Reporting results of performance 
tests. As required by §63.10(d)(2), the _ 
owner or operator of an affected source 
shall report the results of the initial 
performance test as part of the 
notification of compliance status 
required in § 63.1656(f). 

3) Reporting results of opacity 
observations. As required by 
§ 63.10(d)(3), the owner or operator 
shall report the opacity results 
(produced using Test Method 9 or an 
approved alternative to these methods) 
along with the results of the 
performance test required under § 63.7. 
If visibility or other conditions prevent 
the opacity observations from being 
conducted concurrently with the 
performance test required under § 63.7, 
the owner or operator shall report the 
opacity results before the close of 
business on the 30th day following the 
completion of the opacity observations. 

(4) Periodic startup, shutdown, and 
malfunction reports. (i) As required by 
§ 63.10(d)(5)(i), if actions taken by an 
owner or operator during a startup, 
shutdown, or malfunction of an affected 
source (including actions taken to 
correct a malfunction) are consistent 
with the procedures specified in the 
startup, shutdown, and malfunction 
plan, the owner or operator shall state 
such information in a semiannual 
report. The report, to be certified by the 
owner or operator or other responsible 


official, shall be submitted 
semiannually and delivered or 
postmarked by the 30th day following 
the end of each calendar half; and 

(ii) Any time an action taken by an 
owner or operator during a startup, 
shutdown, or malfunction (including 
actions taken to correct a malfunction) 
is not consistent with the procedures in 
the startup, shutdown, and malfunction 
plan, the owner or operator shall 
comply with all requirements of 
§ 63.10(d)(5)(ii). 

(b) Specific reporting requirements. In 
addition to the information required 
under § 63.10, reports required under 
paragraph (a) of this section shall 
include the information specified in 
paragraphs (b)(1) through (b)(5) of this 
section. As allowed by § 63.10(a)(3), if 
any State requires a report that contains 
all of the information required in a 
report listed in this section, an owner or 
operator may send the Administrator a 
copy of the report sent to the State to 
satisfy the requirements of this section 
for that report. 

(1) Air pollution control devices. The 
owner or operator shall submit reports 
that summarize the records maintained 
as part of the practices described in the 
maintenance plan for air pollution 
control devices required under 
§ 63.1653(b), including an explanation 
of the periods when the procedures 
were not followed and the corrective 
actions taken. 

(2) Venturi scrubbers. In addition to 
the information required to be 
submitted in paragraph (b)(1) of this 
section, the owner or operator shall 
submit reports that identify the periods 
when the average hourly pressure drop 
of venturi scrubbers used to control 
particulate emissions dropped below 
the levels established in § 63.1654(a)(4), 
and an explanation of the corrective 
actions taken. 

(3) Fugitive dust. The owner or 
operator shall submit reports that 
explain the periods when the 
procedures outlined in the fugitive dust 
control plan pursuant to § 63.1652(c) 
were not followed and the corrective 
actions taken. 

(4) Capture system. The owner or 
operator shall submit reports that 
summarize the monitoring parameter 
exceedances measured pursuant to 
§ 63.1655(c)(3) and the corrective 
actions taken. 

(5)(i) The owner or operator shall 
submit reports pursuant to § 63.10(e)(3) 
that are associated with excess 
emissions events such as the 
exceedance of the scrubber pressure 
drop limit per paragraph (b)(2) of this 
section. These reports are tobe ~ 
submitted on a quarterly basis, unless 


the owner or operator can satisfy the 
requirements in § 63.10(e)(3) to reduce 
the es to a semiannual basis. 

(ii) All other reports specified in 
paragraphs (b)(1) through (b)(4) of this 
section shall be submitted 
semiannually. 


§ 63.1658 Recordkeeping requirements. 

(a) General recordkeeping 
requirements: 

1) The owner or operator of a 
ferroalloy production facility shall 
comply with all of the recordkeeping 

uirements under § 63.10. 

“) As required by § 63.10(b)(2), the 
owner or operator shall maintain 
records for five years from the date of 
each record of: 

(i) The occurrence and duration of 
each startup, shutdown, or malfunction 
of operation (i.e., process equipment 
and control devices); 

(ii) The occurrence and duration of 
each malfunction of the source or air 
pollution control equipment; 

(iii) All maintenance performed on 
the air pollution control equipment; 

(iv) Actions taken during periods of 
startup, shutdown, and malfunction 
(including corrective actions to restore 
malfunctioning process and air 
pollution control equipment to its 
normal or usual manner of operation) 
when such actions are different from the 
procedures specified in the startup, 
shutdown, and malfunction plan; 

(v) All information necessary to 
demonstrate conformance with the 
startup, shutdown, and malfunction 
plan when all actions taken during 
periods of startup, shutdown, and 
malfunction (including corrective 
actions) are consistent with the 
procedures specified in such plan. This 
information can be recorded in a 
checklist or similar form (see 
§ 63.10(b)(2)(v).); 

(vi) All required measurements 
needed to demonstrate compliance with 
the standard and to support data that 
the source is required to report, 
including, but not limited to, 
performance test measurements 
(including initial and any subsequent 
performance tests) and measurements as 
may be necessary to determine the 
conditions of the initial test or 
subsequent tests; 

(vii) All results of in#tial or 
subsequent performance tests; 
(viii) If the owner or operator has been 
granted a waiver from recordkeeping or 
reporting requirements under § 63.10(f), 
any information demonstrating whether 
a source is meeting the requirements for 
a waiver of recordkeeping or reporting 

uirements; 

ix) If the owner or operator has been 
granted a waiver from the initial 


4 
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performance test under § 63.7(h), a copy 
of the full request and the 
Administrator’s approval or 
disapproval; 

(x) All documentation supporting 
initial notifications and notifications of 
compliance status required by § 63.9; 
and 

(xi) As required by § 63.10(b)(3), 
records of any applicability 
determination, including supporting 
analyses. 

(b) Specific recordkeeping 
requirements: 

(1) In addition to the general records 
required by paragraph (a) of this section, 


the owner or operator shall maintain 
records for five years from the date of 
each record of: 

(i) Records of pressure drop across the 
venturi if a venturi scrubber is used; 

(ii) Records of manufacturer 
certification that monitoring devices are 
accurate to within 5 percent and of 
semiannual calibration; 

(iii) Copy of the written maintenance 
plan for each air pollution control 
device; 

(iv) Copy of the fugitive dust control 
plan; and 

(v) Records of each maintenance 
inspection and repair, replacement, or 
other corrective action. 


(c) All records for the most recent two 
years of operation must be maintained 
on site. Records for the previous three 
years may be maintained off site. 


§ 63.1659 Delegation of authorities. 

(a) In delegating implementation and 
enforcement authority to a State under 
subpart E of this part, the authorities 
contained in paragraph (b) of this 
section shall be retained by the 
Administrator and not transferred to a 
State. 

(b) No authorities are retained by the 
Administrator. 


§ 63.1660—§ 63.1679 [Reserved] 


TABLE 1 OF SUBPART XXX.—GENERAL PROVISIONS APPLICABILITY TO SUBPART XXX 


Reference, subpart A general provisions 


Applies to 
subpart XXX, 
§§ 63.1620— 
63.1679 


Comment 


63.1-63.5 


Yes. . 


Yes. 


63.6(a)—(g), (i)—(j) 


63.6(h)(1)-(h)(6), (h)(8)—-(h)(9) 
63.7(h)(7) 


Yes. 
No 


63.7 


applicable. 
Yes. 


63.8 


Yes. 


63.9 


Yes 


63.10 


63.11 


ance date. 


63.12-63.15 


Yes. 


§ 63.6(h)(7), use of continuous opacity monitoring system, not 


Notification of performance test results changed to a 30-day 
notification period. 

Allow changes in dates by which periodic reports are submit- 
ted by mutual agreement between the owner or operator 
and the State to occur any time after the source’s compli- 


Flares will not be used to comply with the emission limits. 


aComment applies to §§ 63.1650-63.1679. For §§ 
ions changed to a 15-day notification period.” 


observation 


[FR Doc. 98-20511 Filed 8—3—98; 8:45 am] 
BILLING CODE 6560-60-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 268 


[FRL-6133-9] 
RIN 2050 AD38 


Land Disposal Restrictions— 
Treatment Standards for Spent 
Potliners From Primary Aluminum 
Reduction (K088); Notice of Data 
Availability 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of data availability. 


SUMMARY: EPA has received a number of 
data sets from which Land Disposal 
Restrictions (LDR) may be derived for 
EPA Hazardous Waste: K088—Spent 
potliners from primary aluminum 
reduction. In today’s document, the 


Agency is presenting these data sets for 
comment in the context of developing a 
treatment standard for total arsenic (mg/ 
kg) in K088 waste. 

The public has 10 days from 
publication of this document to 


comment on these data sets and their 


utility in the development of K088 
treatment standards. This document 
does not reopen for comment any other 
LDR Phase III or Phase IV issue. 

DATES: Comments on this document 
must be submitted by August 14, 1998. 
ADDRESSES: To submit comments, the 
public must send an original and two 
copies to Docket Number F-98—K88A-— 
FFFFF, located at the RCRA Docket. The 
mailing address is: RCRA Information 
Center, U.S. Environmental Protection 
Agency (5305W), 401 M. Street, SW, 
Washington, D.C. 20460. RCRA 
Information Center is located at 1235 
Jefferson Davis Highway, First Floor, 
Arlington, Virginia. The RCRA 
Information Center is open for public 
inspection and copying of supporting 
information for RCRA rules from 9 a.m. 


63.1620-63. 1649, comment reads “Notification of performance test results and of opacity 


to 4 p.m. Monday through Friday, 
except for Federal holidays. The public 
must make an appointment to review 
docket materials by calling (703) 603— 
9230. A maximum of 100 pages may be 
copied from any regulatory document at 
no cost. Additional copies cost $0.15 
per page. 

FOR FURTHER INFORMATION CONTACT: For 
general information or to order paper 
copies of this Federal Register 
document, call the RCRA Hotline. 
Callers within the Washington, 
Metropolitan Area must dial 703-412- 
9810 or TDD 703-412-3323 (hearing 
impaired). Long-distance callers may 
call 1-800-424-9346 or TDD 1-800- 
553-7672. The RCRA Hotline is open 
Monday-Friday, 9 a.m. to 6 p.m., 
Eastern Standard Time. For other 
information on this document, contact 
Elaine Eby (703) 308-8449 or Katrin | 
Kral at (703) 308-6120, Office of Solid 
Waste, Mail Code 5302W, 401 M Street, 
SW, Washington, DC 20460. 
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SUPPLEMENTARY INFORMATION: 


A. Paperless Office Effort 

EPA is asking prospective 
commenters to voluntarily submit one 
additional copy of their comments on 
labeled personal computer diskettes in 
ASCII (TEXT) format or a word 
processing format that can be converted 
to ASCII (TEXT). It is essential to 
specify on the disk label the word 
processing software and version/edition 
as well as the commenter’s name. This 
will allow EPA to convert the comments 
into one of the word processing formats 
utilized by the Agency. Please use 
mailing envelopes designed to 
physically protect the submitted 
diskettes. EPA emphasizes that 
submission of comments on diskettes is 
not mandatory, nor will it result in any 
advantage or disadvantage to any 
commenter. This expedited procedure is 
in conjunction with the Agency 
“Paperless Office’ campaign. For 
further information on the submission 
of diskettes, contact Elaine Eby of the 
Waste Treatment Branch at (703) 308- 


8449. 

Availability of Rule on the Internet: 
Please follow these instructions to 
access the rule: 

From the World Wide Web (WWW), 
type http://www.epa.gov/fedrgstr. For 

e text of the document, choose: Year/ 
Month/Day. 


B. Notice of Data Availability 


I. Background 


K088 (spent potliner from primary 
aluminum production)(40 CFR 261.32) 
is generated by the aluminum 
manufacturing industry. Aluminum 
production occurs in four distinct steps: 
(1) mining of bauxite ores; (2) refining 
of bauxite to produce alumina; (3) 
reduction of alumina to aluminum 
metal; and (4) casting of the molten 
aluminum. Bauxite is refined by 
dissolving alumina (aluminum oxide) in 
a molten cryolite bath. Next, alumina is 
reduced to aluminum metal. This 
reduction process requires high purity 
aluminum oxide, carbon, electrical 
power, and an electrolytic cell. An 
electric current reduces the alumina to 
aluminum metal in electrolytic cells, 
called pots. These pots consist of a steel 
shell lined with brick with an inner 
lining of carbon. During the pot’s 
service the liner is degraded and broken 
down. Upon failure of a liner in a pot, 
the cell is emptied, cooled, and the 
lining is removed. 

In 1980, EPA listed spent potliners as 
a RCRA hazardous waste and assigned 
the hazardous waste code K088. See 45 
FR 47832 (1980). 

The Phase Disposal 
Restrictions Rule (61 FR 15566, April 8, 


1996) prohibited the land disposal of 
untreated spent potliner unless the 
waste satisfied the section 3004(m) 
treatment standard established in the 
same rulemaking. Phase III established 
treatment standards, expressed as 
numerical concentration limits, for 
various constituents in the waste. These 
constituents included arsenic, cyanide, 
fluoride, toxic metals, and a group of 
organic compounds called polycyclic 
aromatic hydrocarbons (PAHs). 

With the exception of fluoride, the 
treatment standard limits established for 
K088 were equivalent to the universal 
treatment standards, developed “by 
evaluating all existing Agency data from 
various technologies.” See 61 FR 15585; 
see also 40 CFR 268.48 (“Universal 
Treatment Standards” Table). The 
fluoride standard, however, was based 
on data submitted in a delisting petition 
from the Reynolds Metal Company. In 
the Phase III rule, the Agency granted a 
nine-month national capacity variance 
pursuant to section 3004 (h)(2) “to allow 
facilities generating K088 adequate time 
to work out logistics.” See 61 FR 15589. 

Unexpected performance problems in 
the Reynolds treatment process resulted 
in the generation of leachate exhibiting 
characteristics of hazardous waste. 
Consequently, the Agency postponed 
implementing the land disposal 
prohibition for an additional six months 
on January 14, 1997 to be able to study 
the efficacy of the Reynolds treatment 
process and the leachate that was 
generated. See 62 FR 1992, January 14, 
1997. (At the time, Reynolds was the 
only operational commercial treatment 
facility for KO88.) In July 1997, EPA 
announced that, “‘Reynolds” treatment 
(albeit imperfect) does reduce the 
overall toxicity associated with the 
waste” and consequently was an 
improvement over the disposal of 
untreated spent potliner. See 62 FR 
37696, July 14, 1997. On October 8, 
1997, the extension ended and the 
prohibition on land disposal of 
untreated spent potliner took effect. 

Petitions for judicial review of the 
Phase III rule and the January 1997 and 
July 1997 rules were filed by Columbia 
Falls Aluminum Company, et al. The 
petitioners argued that the use of the 
Toxicity Characteristic Leaching 
Procedure (TCLP) does not accurately 
predict the leaching of toxic 
constituents, particularly arsenic, to the 
environment. The United States Court of 
Appeals for the District of Columbia 
Circuit decided, on April 3, 1998, that 
EPA’s use of the TCLP as a basis for 
setting treatment standards for K088 
was arbitrary and capricious. The court 
consequently vacated the treatment 
standards for fluoride and the metals, 
including arsenic, which are expressed 


only in terms of the TCLP. The Court 
also vacated the prohibition on land 
disposal. (See Columbia Falls 
Aluminum Company, et.al., Petitioners 
v. Environmental Protection Agency, 
No. 96-1234, D.C. Cir.) In its decision, 
the Court expressly invited EPA to file 
a motion to delay issuance of the 
mandate in this case for a reasonable 
time in order to develop a replacement 
standard (slip op. p. 21). 

On May 18, 1998, EPA filed a motion 
with the D.C. Circuit Court to stay the 
decision while the Agency promulgated 
interim treatment standards under its 
Land Disposal Restrictions (LDR) 
program. The Court subsequently 
granted the Agency until September 24, 
1998 to promulgate the aforementioned 
interim standards. This Notice of Data 
Availability is part of the Agency’s effort 
to meet the court deadline of September 
24. 


II. Description of Data Sets for Total 
Arsenic Concentrations in Treated 
Potliner 


Because the Reynolds treatment 
represents virtually all of the available 
capacity for potliner treatment and the 
actual leachate concentrations of arsenic 
as a result of the Reynolds treatment are 
not accurately predicted by the test 
conditions of the TCLP, the Agency is 
developing an alternative treatment 
standard for arsenic in K088 waste 
based on the total arsenic present. In 
this manner, the addition of arsenic- 
containing additives during treatment 
would be prohibited. The Agency has 
examined a number of data sets, with 
adequate analytical sensitivity, from 
which such a standard may be 
developed. In this section, the Agency 
presents for comment these data sets. 


a. Reynolds Performance Data 


In April 1998, the Agency received 
process performance data from 
Reynolds Metals Company. Total 
arsenic concentration data (mg/kg) were 
generated from grab samples collected 
from the kiln residue at Reynolds’ Gum 
Springs, Arkansas plant from November 
27, 1997 through December 26, 1997. 
These data consist of 30 measurements 
for total arsenic in treated residue. Total 
arsenic concentrations range from 8.77 
to 27.6 mg/kg. Quality assurance/quality 
control (QA/QC) documentation is 
provided with the data. The source(s) of 
tha potliner is not identified. 


The Agency also received a one-page 
“Special Laboratory Report” (December 
6, 1996) showing total arsenic 
concentrations (mg/kg) for K088 
potliner in both the untreated and 
treated forms. The reported total arsenic 
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concentrations (mg/kg) for these six data 
sets are as follows: untreated 5.17, 
treated 10.2; untreated 17.9, treated 
11.0; untreated 7.89, treated 10.1; 
untreated 3.40, treated 8.90; untreated 
4.82; treated 10.3; and untreated 8.14, 
treated 9.61. No quality assurance/ 
quality control documentation is 
provided with this data. The source(s) of 
the potliner is not identified. 


b. Ormet Delisting Petition 


Data from the Ormet Primary 
Aluminum Corporation facility in 
Hannibal, Ohio was submitted to EPA in 
April 1994. The report, titled Petition 
for Exclusion for Vitrified Product From 
Spent Potliner, requested a delisting of 
their residues from their vitrification 
treatment process. The data in the report 
include arsenic concentrations found in 
five samples, taken from a pilot-scale 
combustion melting system (CMS) 
vitrification process to treat KO88 
wastes. Total arsenic concentrations 
(mg/kg) in the five treated waste 
samples are reported as: <2, <5, <5, <5, 
and 4.2. Quality assurance/quality 
control documentation for this data set 
consists of duplicate samples and 
matrix spike recoveries reported for 
three of the five samples. 


c. Correspondence From Vortec 
Corporation 

Pursuant to a request by the Agency 
for “totals” data from residuals 
produced from the vitrification of K088 
in Vortec Corporation’s vitrification 
process, data was received by the 
Agency in a letter from R. Sarah 
Compton, Kilpatrick Stockton LLP to 
Ms. Marilyn Goode, U.S. Environmental 
Protection Agency, dated February 26, 
1997. In this letter, total arsenic 
concentrations are reported from two 
pilot-scale treatability studies 
conducted on K088 waste. The first data 
set concerned tests conducted on waste 
generated by Ravenswood Aluminum. 
This data consists of only one datum 
point for total arsenic, which was 
measured as “not detected” (less than 3 
mg/kg total arsenic). The second data set 
shows the results of a pilot-scale 
treatability study of KO088 wastes 
generated by Alumax Corporation. Total 
arsenic concentrations (mg/kg) for this 
data set consist of seven data points: 4, 
5, <3, <3, <3, <3, and <3. No quality 
assurance/ quality control (QA/QC) 
documentation is provided for either of 
the data sets. 


III. Development of Total Arsenic 
Treatment Standard 


As noted, the Agency is noticing for 
comment five data sets, one or more of 
which will likely be used to develop a 


total arsenic treatment standard for 
K088 waste that will be promulgated by 
September 24, 1998. The Agency’s Land 
Disposal Restrictions Program (LDR) has 
specific requirements for any data set 
evaluated for possible Best 
Demonstrated Available Technology 
(BDAT) analysis. A full range of 
information is necessary to determine 
whether a treatment and its 
corresponding performance data 
warrants further evaluation for possible 
development of the treatment standard. 
For example, waste characterization; 
treatment design and operating 
conditions; and quality assurance/ 
quality control (QA/QC) documentation 
are all necessary components of a 
“BDAT quality” data set. See USEPA 
“Final Best Demonstrated Available 
Technology (BDAT) Background 
Document for Quality Assurance/ 
Quality Control Procedures and 
Methodology,” Office of Solid Waste, 
October 23, 1991. 

The Agency is currently conducting a 
thorough evaluation of the 
aforementioned data sets with regard to 
the BDAT protocols. If, however, the 
Agency were to calculate a treatment 
standard from one of these data sets as 
they are presented today, a total arsenic 
treatment standard for K088 would 
range between 5 and 26 mg/kg total 
arsenic, depending on the data set. 


IV. Documents Supporting This NODA 


The documents being placed in the 
docket for this NODA include: 

1. USEPA, Preliminary Calculation of 
Nonwastewater Treatment Standard for 
Total Arsenic Found in Spent Potliners 
From Primary Aluminum Reduction, 
July 1998. 

2. Spent Potliner Analytical Data, 
Partial Petition for Exclusion, Ormet 
Corporations, Hannabil, Ohio. (To view 
entire petition, refer to (F-95—-PH3P- 
$0108 and F-95—PH3P-S0108.a)) 

3. “Special Laboratory Report,” 
December 6, 1996. Reynolds Metals 
Company. 

4. Letter from R. Sarah Compton, 
Kilpatrick Stockton LLP to Ms. Marilyn 
Goode, U.S. EPA, February 26, 1997. 

5: Reynolds Lab Reports, Reynolds 
Metals Company, November 27, 1997 
through December 26, 1997. 


List of Subjects in 40 CFR Part 268 


Environmental protection, Hazardous 
waste, Reporting and recordkeeping 
requirements. 

Dated: July 23, 1998. 

Elizabeth A. Cotsworth, 

Acting Director, Office of Solid Waste. 

[FR Doc. 98-20607 Filed 8—3—98; 8:45 am] 
BILLING CODE 6560-50-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Parts 1, 43 and 63 
[IB Docket No. 98-118, FCC 98-149] 


Biennial Review of International 
Common Carrier Reguiations; 
Correction 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule; correction. 


SUMMARY: This document corrects the 
dates that comments and reply 
comments are to be filed on a proposed 
rule published in the Federal Register 
on July 24, 1998, regarding Biennial 
Review of International Common Carrier 
Regulations. 

FOR FURTHER INFORMATION CONTACT: 
Douglas Klein, Attorney-Advisor, Policy 
and Facilities Branch, 
Telecommunications Division, 
International Bureau, (202) 418-1470. 
Correction: In proposed rule FR Doc. 
98-43, beginning on page 39793 in the 
Federal Register issue of July 24, 1998, 
the DATES section is corrected to read: 
DATES: Comments are due on or before 
August 13, 1998; and reply comments 
are due on or before August 28. Written 
comments by the public on the 
proposed information collections are. 
due September 22, 1998. 


Dated: July 29, 1998. 
Federal Communications Commission. 
Magalie Roman Salas, 
Secretary. 
[FR Doc. 98-20748 Filed 8—3-98; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 575 
[Docket No. 98-3866; Notice 2] 


Consumer Information Regulations; 
Uniform Tire Quality Grading 
Standards 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation (DOT). 


ACTION: Extension of comment period. 


SUMMARY: This notice grants a request to 
extend the comment period on an 
agency proposal to amend the Uniform 
Tire Quality Grading Standards 
(UTQGS) to change the treadwear 
grading procedures. Subsequent to 
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publication of the proposal, the agency 
received a request for extension of the 
comment period for 60 days in order to 
prepare a consolidated comment to 
submit in response thereto. Thus, 
NHTSA is extending the comment 
period from August 4, 1998 to October 
5, 1998. 

DATES: Extended comment closing date: 
Comments on the June 5, 1998 proposal, 
63 FR 30695, Docket No. 98-3866, must 
be received by the agency on or before 
close of business on October 5, 1998. 


ADDRESSES: Comments should refer to 
Docket No. 98-3866 and be submitted 
to: Docket Management, Room PL-401, 
400 Seventh Street, SW, Washington, 
DC 20590. Docket room hours are from 
10:00 a.m. to 5:00 p.m., Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: For 
technical issues: Mr. Orron Kee, Chief, 
Consumer Programs Division, Office of 
Planning and Consumer Programs, 
National Highway Traffic Safety 
Administration, 400 Seventh Street, SW, 
Room 5320, Washington, DC 20590; 
telephone (202) 366-0846; fax (202) 
493-2739. 

For legal issues: Mr. Walter Myers, 
Attorney-Advisor, Office of the Chief 
Counsel, National Highway Traffic 
Safety Administration, 400 Seventh 
Street, SW, Room 5219, Washington, DC 
20590; telephone (202) 366-2992; fax 
(202) 366-3820. 


SUPPLEMENTARY INFORMATION: On June 5, 
1998 NHTSA published a NPRM 
proposing to amend 49 CFR 575.104 by 
changing the treadwear grading 
procedures in UTQGS. Briefly stated, 
the agency proposed to use a direct 
comparison of the wear rates of course 
monitoring tires (CMT) used as the 
control standard with the candidate 
tires, that is, the tires being tested for 
the purpose of grading. Further, NHTSA 
proposed to measure the wear rates of 
CMTs 4 times per year and use the 
average wear rate from the last 4 
quarterly CMT tests as a basis for the 
base course wear rate (BCWR) from 
which tire grades are determined. The 
agency further proposed that CMTs used 
to determine wear rate would be no 
more than 6 months old at the 
commencement of the test and that the 
difference in production dates of those 
tires would be no greater than 3 months. 


The NPRM specified a comment 
closing date of August 4, 1998 (60 days 
after date of publication). However, the 
agency received a request for an 
extension of the comment closing date 
from the Rubber Manufacturers 
Association (RMA). The RMA stated 
that it is reviewing the NPRM and 


supporting data that are in a document 


entitled Critical Evaluation of UTQG 
Treadwear Testing & Methodology. 
Because of the quantity and complexity 
of the data, RMA stated that it will not 


be able to complete its review and 
prepare consolidated comments of its 
members prior to the closing date of 
August 4, 1998. Therefore, RMA 
requested an additional 60 days for 
submission of its comments. 

Since the RMA is the primary 
national trade association for the 
finished rubber products industry in the 
United States, the agency is interested 
in its comments. Thus, in order to 
provide the RMA and other interested 
parties ample time and opportunity to 
express their views on the UTQGS 
proposals, NHTSA believes that there is 
good cause for the extension of the 
comment period and that such 
extension is consistent with the public 
interest. Accordingly, the RMA request 
to extend the comment period for an 
additional 60 days is granted. 

The agency notes that the 60th day 
falls on a Saturday. Therefore, in order 
to close the comment period on a 
business day, the extended comment 
closing date will now be October 5, 
1998. 


Authority: 49 U.S.C. §§ 322, 30111, 30115, 
30117, and 30166; delegation of authority is 
at 49 CR 1.50. 

Issued on: July 28, 1998. 

L. Robert Shelton, 

Associate Administrator for Safety 
Performance Standards. 

[FR Doc. 98-20686 Filed 7-29-98; 4:10 pm] 
BILLING CODE 4910-59-P 
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DEPARTMENT OF AGRICULTURE 
Agricultural Research Service 


Notice of National Genetic Resources 
Advisory Council Meeting 


AGENCY: Agricultural Research Service, 
USDA. 


ACTION: Notice of meeting. 


SUMMARY: The Agricultural Research 
Service, USDA, announces a meeting of 
the National Genetic Resources 
Advisory Council. 


SUPPLEMENTARY INFORMATION: The 
National Genetic Resources Advisory 
Council consists of 16 members to 
provide advice to the Secretary and 
Director regarding the advancement of 
the USDA’s National Genetic Resources 
Program. The meeting will discuss 
matters concerning the germplasm 
banks and the food genome initiative 
among other matters. 


TIMES AND DATES: September 29, 1998, 
8:30 a.m.—5:00 p.m.; September 30, 
1998, 8:30 a.m.—4:00 p.m. 


PLACE: Room 3109, USDA South 
Building, 14th and Independence 
Avenue, SW, Washington, DC 20250. 


TYPE OF MEETING: Open to the public. 
Persons may participate in the meeting 
as time and space permit. 


COMMENTS: The public may file written 
comments before or after the meeting 
with the contact person listed below. 


FOR FURTHER INFORMATION CONTACT: 
Henry L. Shands, Director, National 
Genetic Resources Program, Room 323-- 
A Jamie L. Whitten Federal Building, 
USDA, 1400 Independence Avenue SW, 
Washington, DC 20250-0300. 
Telephone 202-205-7835, Fax 202- 
690-1434. 


Done at Washington, DC on this 17th Day 
of July 1998. ; 


Henry L. Shands, 


Assistant Administrator for Genetic 
Resources, USDA-ARS. 


{FR Doc. 98-20663 Filed 8—3-98; 8:45 am] 
BILLING CODE 3410-03-P 


DEPARTMENT OF AGRICULTURE 


Food Safety and Inspection Service 
[Docket No. 98-044N] 


Exemption for Retail Stores; 
Adjustment for Dollar Limitations 


AGENCY: Food Safety and Inspection 
Service, USDA. 


ACTION: Notice. 


SUMMARY: The Food Safety and 
Inspection Service (FSIS) has increased 
the limitation on annual sales of meat 
and poultry products by retail stores 
whose operations are exempt from 
Federal inspection. The dollar 
limitation for poultry products has been 
increased from $37,900 to $39,000 for 
calendar year 1998. The dollar 
limitation for meat products has been 
increased from $40,300 to $41,000 for 
calendar year 1998. These increases 
conform with price changes for meat 
and poultry products indicated by the 
Consumer Price Index. 

EFFECTIVE DATE: August 4, 1998. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Patricia F. Stolfa, Assistant Deputy 
Administrator, Office of Policy, Program 
Development, and Evaluation, FSIS, at 
(202) 205-0699. 


SUPPLEMENTARY INFORMATION: 


Background 


Under the regulations in 9 CFR 
303.1(d) and 381.10(d), FSIS exempts 
certain operations of types traditionally 
and usually conducted at retail stores 
from routine Federal inspection of meat 
and poultry products. Whether a retail 
store operation qualifies for an 
exemption depends, in part, on the 
percentage and volume of trade in meat 
and poultry products that a retail store 
conducts with non-household 
consumers (hotels, restaurants, or 
similar institutions). The regulations 
state in dollars the annual maximum 
amount of meat and poultry products 
that a retail store may sell to non- 
household consumers if that store’s 


operations are to remain exempt from 
inspection. 

FSIS adjusts the dollar limitation 
during the first quarter of each calendar 
year if the Consumer Price Index, 
published by the Bureau of Labor 
Statistics, indicates at least a $500 
increase or decrease in the price of the 
same volume of product during the 
previous year. FSIS publishes a notice 
of the adjusted dollar limitation in the 
Federal Register. 

The*‘Consumer Price Index for 1997 
indicates an average annual price 
increase in meat products of 1.7 percent 
and an average annual price increase in 
poultry products of 2.8 percent. When 
rounded off to the nearest $100, the 
price increase for meat products 
amounts to $700 and the price increase 
for poultry products amounts to $1,100. 
Prices of meat and poultry, therefore, 
have changed in excess of $500. In 
accordance with §§ 303.1(d)(2)(iii)(b) 
and 381.10(d)(2)(iii)(b) of the 
regulations, FSIS has increased the 
dollar limitation of permitted sales of 
meat products from $40,300 to $41,000 
and raised the dollar limitation of 
permitted sales for poultry products 
from $37,900 to $39,000. 


Done in Washington, DC, on: July 28, 1998. 
Thomas J. Billy, 
Administrator. 


- [FR Doc. 98-20694 Filed 8—3—98; 8:45 am] 


BILLING CODE 3410-DM-P 


DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 


[Docket No. 98-042N] 


Meeting on Surviving in a HACCP 
World 


AGENCY: Food Safety and Inspection 
Service, USDA. 


ACTION: Notice. 


_SUMMARY: The Food Safety and 


Inspection Service (FSIS) is co- - 
sponsoring, with the Cooperative State 
Research, Education, and Extension 
Service (CSREES) and the Livestock 
Conservation Institute’s Education Fund 
for Animal Agriculture (LCI), three one- 
day workshops on ‘“‘Surviving in a 
HACCP World.” This notice provides 
information of the dates and locations of 
these workshops. 
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FOR FURTHER INFORMATION CONTACT: Mr. 
Dan Vitiello, Domestic Program 
Manager, U.S. Department of 
Agriculture, Food Safety and Inspection 
Service, Room 0002 South Building, 
1400 Independence Avenue, SW., 
Washington, DC 20250-3700. 
Telephone: (202) 690-2683. 
SUPPLEMENTARY INFORMATION: FSIS and 
the CSREES are cosponsoring a series of 
one-day workshops with the Livestock 
Conservation Institute’s Education Fund 
for Animal Agriculture (LCI), entitled 
“Surviving in a HACCP World.” These 
workshops will assist those involved in 
livestock production to better 
understand the complex issues 
associated with the implementation of 
the FSIS Hazard Analysis and Critical 
Control Point Systems (HACCP)/ 
Pathogen Reduction final rule in 
slaughter establishments and its 
potential effects on the animal 
production community. The intended 
audience includes animal producers 
and those who communicate regularly 
with producers, especially small 
producers, to provide information 
regarding the potential effects of the 
FSIS HACCP/Pathogen Reduction rule 
on the marketing of livestock. 

The one-day workshops will include 
discussions on: the Advent of HACCP 
and its Impact on Food Animal 
Production; an Overview of HACCP 
Implementation; Interpreting the 
Consumer Response to Food Safety; 
Achieving Buyer Expectation; Creating 
State-Level Partnerships for Producer 
Food Safety Programs; and Applying 
Good Management Practices in Food 
Animal Production. A registration fee 
will be charged—$125.00 pre- 
registration and $150.00 on site. 

To pre-register contact the LCI at: LCI 
Food Safety Workshops, 1910 Lyda 
Drive, Bowling Green, KY 42104, 
Telephone: (502) 782-9798, FAX: (502) 
782-0188, E-mail: lci@premiernet.net. 

The one-day workshops will be held 
as follows: 

August 25, 1998 
Columbus, Ohio, Radisson Airport 
Hotel & Conference Center, 1375 N. 
Cassady Avenue, Phone (614) 475-— 
7551. 
August 26, 1998 
~ Omaha, Nebraska, Embassy Suites 
Downtown/Old Market, 555 10th 
Street, (402) 346-9000. 
August 27, 1998 
Denver, Colorado, Doubletree Hotel 
Denver, 3203 Quebec Street, (303) 
321-3333. 

LCI has reserved rooms for the 
workshop. The cutoff for room 
reservations is August 10, 1998 in 
Columbus and Omaha and August 12, 
1998 in Denver. 


Done in Washington, DC on: July 28, 1998. 
Thomas J. Billy, 
Administrator. 
[FR Doc. 98-20695 Filed 8-4—98; 8:45 am] 
BILLING CODE 3410-DM-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Loon Mountain Ski Area improvements 
and Expansion 


AGENCY: Forest Service, USDA. 

ACTION: Notice of intent to prepare a 
Supplement to the Loon Mountain Ski 
Area South Mountain Expansion Project 
Final Environmental Impact Statement. 


SUMMARY: The U.S. Department of 
Agriculture, Forest Service will prepare 
a Supplement to the Loon Mountain Ski 
Area South Mountain Expansion Project 
Final Environmental Impact Statement 
(FEIS) for Loon Mountain Recreation 
Corporation’s proposal to improve and 
expand recreational facilities at Loon 
Mountain Ski Area. The project area is 
located on the Pemigewasset Ranger 
District of the White Mountain National 
Forest, Grafton County, New 
Hampshire. The agency invites written - 
comments that are specific to new 
information or changed conditions that 
pertain to the proposed action in respect 
to the issues, affected environment, and 
environmental effects as they were 
disclosed in the original FEIS. 

DATES: Written comments concerning 
the scope of the analysis should be 
received on or before September 15, 
1998. 

ADDRESSES: Send written comments to 
Beth LeClair, Eastern Region Winter 
Sports Team Leader, U.S. Forest 
Service, RR 2, Box 35, Rochester, 
Vermont 05767. Donna Hepp, Forest 
Supervisor, White Mountain National 
Forest, Federal Building, 719 Main 
Street, Laconia, New Hampshire 03246 
is the Responsible Official for this 
Supplement to the FEIS. 

FOR FURTHER INFORMATION CONTACT: 

Jay Strand, Project Coordinator, U.S. 
Forest Service, RR 2, Box 35, Rochester, 
Vermont 05767; voice and TTY phone 
(802) 767-4261; FAX (802) 767-4777; E- 
mail, jstrand/r9__gmfl@fs.fed.us. 
SUPPLEMENTARY INFORMATION: Loon 
Mountain Recreation Corporation 
(LMRC) operates Loon Mountain Ski 
Area, a portion of which is under a 
special use permit on the White 
Mountain National Forest (WMNF). The 
total acres under the existing 1976 
special use permit on National Forest 
lands is 785 acres. In 1986, LMRC 
submitted a proposal to develop and 


expand the existing ski area to meet the 
demand for additional skiing on the 
WMNF, and meet the demand for more 
capacity at Loon Mountain Ski Area. 
The environmental effects on the 
proposal and five alternatives were 
disclosed and documented in the Loon 
Mountain Ski Area South Mountain 
Expansion Project FEIS which was 
completed in late 1992. The Record of 
Decision (ROD) was issued on March 1, 
1993 and authorized the 
implementation of Alternative 6 to meet 
the stated i se and need. 

The 1993 ROD was litigated and the 
subsequent court ruling found that parts 
of the FEIS analysis were inadequate. 
Specifically, the court found that: (1) 
The public did not have an opportunity ~ 
to review and comment on Alternative 
6 before its selection in the ROD; and (2) 
the FEIS did not include a reasonable 
range of alternatives in the analysis, in 
particular the alternative that water 
storage ponds be used for snowmaking 
needs. A court order dated May 5, 1997 
invalidated the 1993 ROD and 
prohibited any further activities related 
to Alternative 6 pending the outcome of 
a new analysis and ROD that addresses 
the identified FEIS inadequacies. The 
No Action Alternative for this analysis 
would include the removal of all 
approved and constructed 
improvements related to the 1993 ROD. 

e purpose and need for LMRC’s 
current proposal is essentially the same 
as the original purpose and need for the 
expansion activities disclosed in the 
1992 FEIS. However, the origina! 
preferred alternative (Alternative 6) has 
been modified in order for the proposal 
to: (1) Meet the intentions of the May 5, 
1997 Court Order; (2) respond to current 
conditions at Loon Mountain Ski Area; 
(3) reflect changed ski market demands; 
(4) reflect changed ski industry 
technology; and (5) include new 
information that is available for this 
analysis. 

Change ski market expectations and 
new ski industry technology have 
created market conditions that are 
different than those existing when the 
1993 ROD was released. Destination ski 
resorts such as Loom Mountain Ski Area 
compete in a skier market that expects 
a quality skiing experience. Ski resorts 
need a proper mixture and variety of ski 
terrain that caters to all ability levels 
with support facilities (i.e. lifts, lodges 
and parking) that provides a multiple 
day destination resort opportunity. 
Additionally, the amount of snow 
coverage and depth needed on ski: 
terrain has changed to meet today’s 
desired skier dernands necessitated by 
developments such as snowboards and 
shaped skis. New England area 
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destination ski resorts need the ability 
to make machine-made snow that 
ensures an initial coverage of ski trails 
before the December holiday season, 
and additional coverage to respond to 
thawing and trail wear. Currently, Loon 
Mountain Ski Area is not able to 
provide the skiing product necessary 
that will secure the market share needed 
to remain an economically viable 
destination ski resort. The proposal as 
modified from the original Alternative 6 
provides the complete development and 
expansion activities needed to improve 
the efficiency and function of the 
existing resort facilities. This will 
provide the quality winter recreation 
experience visitors have grown to 
expect at Loon Mountain Ski and on 
National Forest lands, while meeting 
both the original and current purpose 
and need. 


On January 26, 1998, LMRC submitted 
a proposal to improve and expand the 
Loon Mountain Ski Area, and on May 
14, 1998 amended to proposal. The 
scope of their proposal includes ten 
categories: (1) Expansion of the existing 
special use permit (SUP) area by 581 
acres of a total of 1,366 acres; (2) 
construction of six new ski trails and a 
free style jump (30.9 acres), widening of 
many existing ski trails (20.1 acres), and 
reconfiguration of the Lower Speakeasy 
Trail system within the existing SUP 
area, and construction of six new trails 
(73.2 acres) within the expanded SUP 
area; (3) construction of one new J-bar 
lift on private land, realignment of two 
existing lifts, and upgrade of all existing 
lifts within the existing SUP area, and 
the construction of two new chairlifts 
within the expanded SUP area; (4) 
expansion of existing buildings on 
private land and within the existing 
SUP area, and construction of a base 
area and lodge for the expanded SUP 
area on private land; (5) expansion of 
existing parking lots and construction of 
new parking facilities on private land; 
(6) provision to meet a snowmaking 
water demand target of 435 million 
gallons in 85% of the years for complete 
coverage for 382.3 acres of ski terrain on 
both the existing and expanded SUP 
areas; (7) provision to continue water 
withdrawals within levels currently 
authorized from the East Branch of the 
Pemigewasset River, Boyle Brook, and 
Loon Pond for snowmaking needs; (8) 
installation of a 20-inch diameter 
pipeline, pumps and facilities to serve 
the expanded SUP area, and expansion 
of the existing pipelines and facilities 
on private land and the existing SUP 
area for complete snowmaking coverage 
of the entire Loon Mountain ski terrain; 
(9) construction of multiple water 


storage ponds with a total capacity of 
220 million gallons on private land to 
supplement snowmaking water needs; 
and (10) increasing the existing skier 
comfortable carrying capacity from 
5,800 to 9,000. The Forest Service 
assumes that category nine may 
necessitate a provision to authorize the 
withdrawal of water from the Main 
Stem of the Pemigewassset River, if 
certain pond sites are included in this 
analysis. 

The proposal is needed to achieve the 
following objectives: (1) Meet the 
intention of the May 5, 1997 Court 
Order; (2) provide the proper mixture of 
ski terrain, support facilities, and 
snowmaking coverage that meets 
current and anticipated skier market 
demands; (3) ensure Loon Mountain Ski 
Area remains a viable destination ski 
resort; and (4) achieve Forest Service 
goals by providing a unique and quality 
recreation experience for National 
Forest visitors. The site-specific 
environmental analysis provided by the 
Supplement to the FEIS will assist the 
Responsible Official in determining 
whether the proposal, or alternatives to 
the proposals, best meet the objectives 
of the proposal while addressing public 
concerns and issues. 

The proposed actions within the 
existing SUP area are within 
Management Area (MA) 7.1 as described 
in the WMNF Land and Resource 
Management Plan (Forest Plan). Actions 
within the proposed expanded SUP area 
are within MA 9.2. All actions meet the 
objectives for these MA’s, and are fully 
consistent with Forest Plan standards 
and guidelines. The lands within the 
expanded SUP area would be 
redesignated as MA 7.1 if this proposal 
is implemented. 

Potential permits and licenses 
required to implement the proposal may 
include the following: (1) Special Use 
Permit from the Forest Service; (2) 
Section 404 permit from the U.S. Army 
Corps of Engineers; (3) National 
Pollution Discharge Elimination System 
permit and Stormwater Permit from the 
U.S. Environmental Protection Agency; 
and (4) Significant Alteration of Terrain 
Permit, Section 401 Permit, Dam Permit, 
and Stormwater Permit from the New 
Hampshire Department of 
Environmental Services. Any additional 
permits needed from other Local, State, 
or Federal agencies will be identified 
during the analysis proress. In addition, 
consultation with the U.S. Fish and 
Wildlife Service for compliance with 
Section 7 of the Endangered Species 
Act, and any assistance and cooperation 
from other agencies will be conducted if 
necessary. 


Tentative issues related to the 
proposal which have been identified 
are: (1) Water demand target for 
snowmaking needs; (2) configuration 
and options of water sources for 
snowmaking; (3) wetland impacts from 
water storage pond construction; (4) 
impacts to various resources (i.e. soils, 
water quality, wildlife and aquatic 
habitat, threatened, endangered, and 
sensitive plants and animals, visual, and 
cultural sites); and (5) socioeconomic 
impacts to the local community (i.e. 
dependent businesses, traffic 
congestion, infrastructure demands). In 
preparing the Supplement to the FEIS, 
the Forest Service will consider the 
proposal against a range of feasible and 
practicable alternatives including the 
No Action Alternative. Alternatives to 
the proposal may be developed to 
address issues based on public 
comments. 

Public participation will be 
incorporated into the preparation of the 
Supplement to the FEIS under the 
provisions of NEPA. Although scoping 
is not required in the preparation of a 
supplement to an EIS, the Forest Service 
will be seeking new or additional 
information, comments, and assistance 
from Federal, State, and Local agencies, 
as well as other individuals or groups 
who may be interested or affected by the 
proposed action. Comments will be 
invited that are specific to new 
information or changed conditions that 
pertain to the proposed action in respect 
to the issues, affected environment, and 
environmental effects as they were 
disclosed in the original FEIS. This 
information will be used to help further 
define the limits of the analysis of the 
proposal while preparing the 
Supplement to the FEIS. Public 
meetings will be held to assist the 
public involvement process. The exact 


_locations and dates of these meetings 


will be published in the local 
newspapers at least two weeks in 
advance. 

The State of New Hampshire 
Department of Environmental Services, 
New Hampshire Fish and Game 
Department, U.S. Army Corps of 
Engineers, and U.S. Environmental 
Protection Agency (EPA) have been 
invited to be cooperating agencies. The 
U.S. Fish and Wildlife Service has been 
invited to be a participating agency. The 
New Hampshire Department of 
Resources and Economic Development, 
and the Towns of Lincoln and 
Woodstock, New Hampshire have been 
invited to assist in the analysis process. 

The Draft Supplement to the FEIS is 
expected to be filed with the EPA in the 
Winter of 1998-1999. The Forest 
Service will seek comments on the Draft 
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Supplement to the FEIS for a period of 
at least 45 days from the date the EPA 
publishes the Notice of Availability in 
the Federal Register. Public meeting 
dates during the public comment period 
will be advertised in the media. Please 
note that comments in response to this 
NOI and in response to the draft 
supplement will be regarded as public 
information. 

The Forest Service believes, at this 
early stage, it is important to give 
reviewers notice of court rulings related 
to public participation in the 
environmental review process. First, 
reviewers of draft environmental! impact 
statements (in this case a draft 
supplement to the environmental 
impact statement) must structure their 
participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer’s position and contentions 
[Vermont Yankee Nuclear Power Corp. 
v. NRDC, 435 U.S. 519, 553 (1978)]. 
Also, environmental objections that 
could be raised at the draft supplement 
stage but that are not raised until after 
completion of the final supplement may 
be waived or dismissed by the courts 
[City of Angoon v. Hodel, 803 F.2d 1016, 
1022 (9th Cir. 1986) and Wisconsin 
Heritages, Inc. v. Harris, 490 F. Supp. 
1334, 1338 (E.D. Wis. 1980)]. Because of 
these court rulings, it is very important 
that those interested in this proposed 
action participate by the close of the 45- 
day comment period so that substantive 
comments and objections are made 
available to the Forest Service at a time 
when they can meaningfully consider 
them and respond to them in the final 

o assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action and 
alternatives, comments on the draft 
supplement should be as specific as 
possible. It is also helpful if comments 
refer to specific pages or chapters of the 
draft supplement. Comments may also 
address the adequacy of the draft 
supplement or the merits of the 
alternatives formulated and discussed in 
the statement. Reviewers may wish to 
refer to the Council on Environmental 


‘Quality Regulations for implementing 


the procedural provisions of the 
National Environmental Policy Act at 40 
CFR 1503.3 in addressing these points. 
After the comment period ends on the 
Draft Supplement to the FEIS, the 
comments will be analyzed and 
considered by the Forest Service in 
preparing the Final Supplement to the 
FEIS. The Final Supplement to the FEIS 
is scheduled to be completed by the 
Spring of 1999. The Forest Service is 
required to respond to the comments 


received in the Final Supplement to the 
FEIS (40 CFR 1503.4). 

The Responsible Official will consider 
the comments, responses, and 
environmental consequences discussed 
in the Final Supplement to the FEIS, 
and applicable laws, regulations, and 
policies when making a decision 
regarding this proposal. The 
Responsible Official will document the 
decision and reasons for the decision in 
the Record of Decision. The decision 
will be subject to appeal under 36 CFR 
217 and 36 CFR 251. 


Dated: July 28, 1998. 
Donna Hepp, 
Forest Supervisor. 
[FR Doc. 98—20744 Filed 8—3—98; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Intergovernmental Advisory 
Committee Subcommittee Meeting 


AGENCY: Forest Service, USDA. 
ACTION: Notice of meeting. 


SUMMARY: The Intergovernmental 
Advisory Committee will meet on 
August 6, 1998, at the Double Tree 
Hotel, Columbia River, Portland, 
Oregon. The purpose of the meeting is 
to continue discussions on the 
implementation of the Northwest Forest 
Plan. The meeting will begin at 9:15 
a.m. and continue until 3:00 p.m. 
Agenda items to be discussed include, 
but are not limited to: continued 
discussion of future agenda topics; 
review ongoing and potential activities 
for the coming year; and progress 
reports on effectiveness monitoring and 
information issues. The IAC meeting 
will be open to the public and is fully 
accessible for people with disabilities. 
Interpreters are available upon request 
in advance. Written comments may be 
submitted for the record at the meeting. 
Time will also be scheduled for oral 
public comments. Interested persons are 
encouraged to attend. 
FOR FURTHER INFORMATION CONTACT: 
Questions regarding this meeting may 
be directed to Don Knowles, Executive 
Director, Regional Ecosystem Office, 333 
SW 1st Avenue, P.O. Box 3623, 
Portland, OR 97208 (Phone: 503-808-— 
2180). 

Dated: July 29, 1998. 
Donald R. Knowles, 
Designated Federal Official. 
{FR Doc. 98—20718 Filed 8—3-98; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Rural Utilities Service 


Associated Electric Cooperative, Inc.; 
Notice of intent 


AGENCY: Rural Utilities Service, USDA. 
ACTION: Notice of intent to hold scoping 
meeting and prepare an Environmental 
Assessment and/or Environmental 
Impact Statement. 


SUMMARY: Notice is hereby given that 
the Rural Utilities Service (RUS), 
pursuant to the National Environmental 
Policy Act of 1969 (NEPA) (42 U.S.C. 
4321 et seq.), the Council on 
Environmental Quality (CEQ) 
Regulations for Implementing NEPA (40 
CFR Parts 1500-1508), and RUS 
Environmental Policies and Procedures 
(7 CFR Part 1794) proposes to prepare 
an Environmental Assessment and/or an 
Environmental Impact Statement (EIS) 
for its Federal action related to a 
proposal by Associated Electric 
Cooperative, Inc., to construct two, 100 
megawatt simple cycle electric turbines 
in Northwest Missouri. 
MEETING INFORMATION: RUS will conduct 
a scoping meeting in an open house 
forum on Tuesday, September 8, 1998, 
from 6 p.m. until 8 p.m at the 
headquarters of United Electric 
Cooperative in Maryville, Missouri. The 
headquarters is located on Highway 136 
East approximately 2.5 miles east of 
Maryville. 
FOR INFORMATION CONTACT: Bob Quigel, 
Engineering and Environmental Staff, 
Rural Utility Service, Stop 1571, 1400 
Independence Avenue, SW, 
Washington, DC 20250-1571, telephone 
(202) 720-0468. Bob’s E-mail address is 
bquigel@rus.usda.gov. 
SUPPLEMENTARY INFORMATION: 
Associated Electric Cooperative, Inc., 
proposes to construct the plant at one of 
two potential sites. These sites are in the 
Nodaway County, Missouri. One site is 
approximately 5.5 miles southeast of 
Maryville about 0.5 miles south of the 
intersection of County Highways N and 
F along County Highway N. The other 
site is located approximately 1.5 miles 
east of Graham along County Highway 
A then 1 mile north up a gravel road. 
The proposed project will be 
composed of two nominal 100 megawatt 
simple cycle combustion turbines. They 
will be primarily gas-fired combustion 
turbines with the option to burn fuel oil. 
The combustion turbines will be used 
for peaking capacity. The hours of 
operation of the combustion turbines 
will be limited. The number of 
operating hours will depend on the 
emission rates ultimately guaranteed by 
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the vendor. The project will be 
permitted as a minor air pollution 
source (less than 250 tons of any criteria 
pollutant). The simple cycle gas-fired 
combustion turbines require minimal 
water for operation. Depending on 
temperature and humidity conditions, 
there may be some water discharges 
from the site. Such discharges will be 
permitted under the Missouri National 
Pollutant Discharge Elimination System 
program. 

Alternatives considered by RUS and 
Associated Electric Cooperative, Inc., to 
constructing the generation facility 
proposed include: (a) No action, (b) 
purchase of power, (c) load 
management, (d) construction of 
additional base load capacity, and (e) 
renewable energy. 

To be presented at the public scoping 
meeting will be a siting and alternative 
study prepared by Associated Electric 
Cooperative, Inc. The siting and 
alternative study is available for public 
review at RUS at the address provided 
in this notice or at Associated Electric 
Cooperative, Inc., 2814 South Golden, 
Springfield, Missouri, 65801-0754, 
phone (417) 881-1204. This document 
will also be available at the Maryville 
Public Library which is located at 5th 
and Main Street in Maryville. 

Government agencies, private 
organizations, and the public are invited 
to participate in the planning and 
analysis of the proposed project. 
Representatives from RUS and 
Associated Electric Cooperative, Inc., 
will be available at the scoping meeting 
to discuss RUS’s environmental review 
process, describe the project and 
alternatives under consideration, 
discuss the scope of environmental 
issues to be considered, answer 
questions, and accept oral and written 
comments. Written comments will be 
accepted for at least 30 days after the 
public scoping meeting. Written 
comments should be sent to RUS at the 
address provided in this notice. 

From information provided in the 
siting and alternative study, input that 
may be provided by government 
agencies, private organizations, and the 
public, Associated Electric Cooperative, 
Inc., and Burns and McDonnell will 
prepare an environmental analysis to be 
submitted to RUS for review. If 
significant impacts are not evident 
based on a review of the environmental 
analysis and other relevant information, 
RUS will prepare an environmental 
assessment to determine if the 
preparation of an EIS is warranted. 

Should RUS determine that the 
preparation of an EIS is not warranted, 
it will prepare a finding of no significant 
impact (FONSI). The FONSI will be 


made available for public review and 
comment for 30 days. Public 
notification of a FONSI would be 
published in the Federal Register and in 
newspapers with a circulation in the 
project area. RUS will not take its final 
action related to the project prior to the 
expiration of the 30-day period. 

Any final action by RUS related to the 
proposed project will be subject to, and 
contingent upon, compliance with 
environmental review requirements as 
prescribed by CEQ and RUS 
environmental policies and procedures. 

Dated: July 29, 1998. 

Lawrence R. Wolfe, 

Acting Director, Engineering and 
Environmental Staff. 

[FR Doc. 98-20735 Filed 8-3-98; 8:45 am] 
BILLING CODE 3410-15-U 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-351-827, A-580-833, A-201-821] 


Notice of Postponement of Preliminary 
Determinations of Sales at Less Than 
Fair Value: Emulsion Styrene- 
Butadiene Rubber From Brazil, the 
Republic of Korea, and Mexico 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

EFFECTIVE DATE: August 4, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Sunkyu Kim at (202) 482-2613, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, N.W., Washington, D.C. 20230. 


Postponement of Preliminary 
Determinations 


On April 21, 1998, the Department of 
Commerce (the Department) initiated 
antidumping duty investigations of 
imports of emulsion styrene-butadiene 
rubber from Brazil, the Republic of 
Korea, and Mexico. The notice of 
initiation stated that we would make 
our preliminary determinations for the 
antidumping duty investigations by 
September 8, 1998 (63 FR 20575, April 
27, 1998). 

On July 21, 1998, the petitioners made 
a timely request pursuant to 19 CFR 
351.205(e) for 50-day postponements of 
the preliminary determinations, until 
October 28, 1998, pursuant to section 
733(c)(1) of the Tariff Act of 1930, as 
amended (the Act). The petitioners 
requested postponements for additional 
time to analyze the responses provided 
by various parties to the Department’s 
questionnaires and to address the issue 


of below-cost sales, in accordance with 
19 CFR 351.301(d). 

For the reasons identified by the 
petitioners and because there are no 
compelling reasons to deny the request, 
we are postponing the preliminary 
determinations under Section 733(c)(1) 
of the Act. We will make our 
preliminary determinations no later 


_ than October 28, 1998. 


This notice is published pursuant to 
Section 733(c)(2) of the Act and 19 CFR 
351.205(f). 

Dated: July 28, 1998. 

Maria Harris Tildon, 

Acting Deputy Assistant Secretary, AD/CVD 
Enforcement, Group II. 

[FR Doc. 98-20799 Filed 8-3-98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[C-557-806] 


Extruded Rubber Thread From 


Malaysia; Revocation of Countervailing 


Duty Order 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of revocation of 
countervailing duty order: extruded 
rubber thread from Malaysia. 


SUMMARY: Pursuant to section 753 of the 
Tariff Act of 1930, as amended (the Act), 
the United States International Trade 
Commission has issued a negative 
injury determination with respect to the 
countervailing duty order on extruded 
rubber thread from Malaysia (63 FR 
35945; July 1, 1998). Therefore, the 
Department of Commerce is notifying 
the public of its revocation of the 
countervailing duty order on extruded 
rubber thread from Malaysia pursuant to 
section 753(b)(3)(B) of the Act. 
EFFECTIVE DATE: August 4, 1998. 


FOR FURTHER INFORMATION CONTACT: 
Robert Copyak or Maria MacKay, Office 
of CVD/AD Enforcement VI, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482-2786. 


SUPPLEMENTARY INFORMATION: 


Background 

On August 25, 1992, the Department 
of Commerce (the Department) issued a 
countervailing duty order on extruded 
rubber thread from Malaysia pursuant to 
former section 303 of the Act. 57 FR 
38472. On May 26, 1995, the 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998 / Notices 


41545 


Department published a notice in the 
Federal Register which informed 
domestic interested parties of their right 
under section 753(a) of the Act to 
request an injury investigation by the 
International Trade Commission (the 
Commission) with respect to certain 
outstanding countervailing duty orders 
issued pursuant to former section 303 of 
the Act. See Countervailing Duty Order: 
Opportunity to Request a Section 753 
Injury Investigation, 60 FR 27963 (May 
26, 1995), amended 60 FR 32942 (June 
26, 1995). 

On June 30, 1995, North American 
Rubber Thread Company timely __ 
requested that the Commission conduct 
an investigation under section 753(a) 
with regard to the outstanding 
countervailing duty order on extruded 
rubber thread from Malaysia. On 
December 15, 1997, the Commission 
initiated its investigation (62 FR 67406; 
December 24, 1997). On June 25, 1998, 
the Commission notified the 
Department of its negative 
determination with regard to the 


outstanding countervailing duty order 


on extruded rubber thread from . 
Malaysia (63 FR 35945; July 1, 1998). 


Scope of Countervailing Duty Order 


The product covered by this 
determination is extruded rubber 
thread. Extruded rubber thread is 
defined as vulcanized rubber thread 
obtained by extrusion of stable or 
concentrated natural rubber latex of any 
cross sectional shape, measuring from 
0.18 mm, which is 0.007 inch or 140 
gauge, to 1.42 mm, which is 0.056 inch 
or 18 gauge, in diameter. Extruded 
rubber thread is currently classified 
under subheading 4007.00.00 of the 
Harmonized Tariff Schedule of the 
United States (HTSUS). The HTSUS 
subheadings are provided for 
convenience and U.S. Customs 
purposes. Our written description of the 
scope of this review remains 
dispositive. 


Determination 


As a result of the determination of the 
Commission that an industry in the 
United States is not likely to be 
materially injured by reason of imports 
of the subject merchandise if the order 
is revoked, the Department hereby 
revokes the countervailing duty order 
on extruded rubber thread from 
Malaysia pursuant to section 
753(b)(3)(B) of the Act. The revocation 
is effective January i, 1995, the date 
Malaysia became a Subsidies Agreement 
country. 


Suspension of Liquidation 


The Department will instruct the 
United States Customs Service 
(Customs) to terminate the suspension 
of liquidation and liquidate all 
unliquidated entries of extruded rubber 
thread from Malaysia entered or 
withdrawn from warehouse for 
consumption on or after January 1, 
1995, without regard to countervailing 
duties. The Department will also 
instruct Customs to refund, with 
interest, any cash deposits of 
countervailing duties collected since 
January 1, 1995, when liquidation was 
suspended pursuant to section 753(a)(4) 
of the Act. 


Dated: July 28, 1998. 


Joseph A. Spetrini, 
Acting Assistant Secretary for Import 
Administration. 


{FR Doc. 98—20797 Filed 8—3—98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 
international Trade Administration 


Notice of Scope Rulings 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


ACTION: Notice of scope rulings and 
anticircumvention Inquiries. 


SUMMARY: The Department of Commerce 
hereby publishes a list of scope rulings 
and anticircumvention inquiries 
completed by Import Administration 
between April 1, 1998 and June 30, 
1998. In conjunction with this list, the 
Department of Commerce is also 
publishing a list of pending requests for 
scope clarifications and 
anticircumvention inquiries. We intend 
to publish future lists within 30 days of 
the end of each quarter. 


EFFECTIVE DATE: August 4, 1998. 


FOR FURTHER INFORMATION CONTACT: 
Ronald M. Trentham, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482-4793. 


Background 


The regulations of the Department of 
Commerce (the Department) (19 CFR 
351.22(0)) provide that on a quarterly 
basis the Secretary will publish in the 
Federal Register a list of scope rulings 
completed within the last three months. 


This notice lists scope rulings and 
anticircumvention inquiries completed 
by Import Administration, between 
April 1, 1998, and June 30, 1998, and 
pending scope clarification and 
anticircumvention inquiry requests. The 
Department intends to publish in 
October 1998 a notice of scope rulings 
and anticircumvention inquiries 
completed between July 1, 1998, and 
September 30, 1998, as well as pending 
scope Clarification and : 
anticircumvention inquiry requests. 

- The following lists provide the 
country, case reference number, 
requester(s), a brief description of either 
the ruling or product subject to the 
request, and the date of rulings made. 


I. SCOPE RULINGS COMPLETED BETWEEN APRIL 1, 1998 and JUNE 30, 1998 


Finland. 
Viscose Rayon Fiber. 


Petroleum Wax Candles. 


South Korea 


Japan 


Certain Stainless Steel Cooking Ware. 
Samuel Shapiro & Company—certain stainless steel Pasta and steamer inserts are within the scope of the order. 4/15/98. 


3.5 Inch Microdisks and Coated Media Thereof. 


Kemira Fibres Oy—Short-cut (LK) fiber and fire retardant (VISIL) fiber are within the scope of the order. 6/8/98. 
People’s Republic of China. 


Polardreams Inc.—Granular petroleum wax candle kits are within the scope of the order. 5/6/98. 
Meijer, inc—Sweetheart tapers and wax-filled glass containers with decorative hearts are within the scope of the order. A 
wax-filled porcelain bunny, an Easter taper with a chick attached, an Easter bunny head teal light, a valentine heart teal 


light, a heart-shaped candle on wax heart base, a “candy kiss” candle, and a “bunny long ears” flame candle are outside 
the scope of the order. 6/11/98. 


| | 

A-405-071 ....... : 
Country ............ | _ 
| 
C—580-802 
Country ............. | 
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Fuji Photo Film Co., Ltd., Fuji Photo Film U.S.A., Inc., Sony Corporation and Sony Electronics, we .—High Capacity Floppy 
Disk (HIFD) is outside the scope of the order. 4/16/98. 


ll. ANTICIRCUMVENTION RULINGS COMPLETED BETWEEN APRIL 1, 1998 AND JUNE 30, 1998 


None 


ill. SCOPE INQUIRIES TERMINATED BETWEEN APRIL 1, 1998 AND JUNE 30, 1998 


People’s Republic of China. 

Petroleum Wax Candles. 

Sun-it Corporation—Clarification to determine whether taper candles containing oil of citronella are within the scope of the 
order. Scope inquiry was terminated on 5/14/98. 


IV. ANTICIRCUMVENTION INQUIRIES TERMINATED BETWEEN APRIL 1, 1998 AND JUNE 30, 1998 


None 


V. PENDING SCOPE CLARIFICATION REQUESTS AS OF JUNE 30, 1998 


Mexico. 

Circular Welded Non-Alloy Steel Pipe. 

Cierra Pipe, Inc.—Clarification to determine whether line pipe “shorts,” or “old line pipe” which has rusted and pitted after sit- 
ting in storage, constitute line pipe of a kind used for oil and gas pipelines or is pipe and tube covered by the order. 

Sweden. 

Stainless Steel Plate. 

Avesta Sheffield AB and Avesta Sheffield NAD, inc.=-Clarification to determine whether stainless steel slabs that are manu- 
factured in Great Britain and rolled into hot bands in Sweden are within the scope of the order. 

Germany. 

Antifriction Bearings (Other Than Tapered Roller Bearings), and Parts Thereof. 

FAG Aerospace & Superprecision Bearings GmbH—Clarification to determine whether certain aerospace bearings which 
have entered the United States but have been returned to Germany for repair or refurbishing, and which then reenter the 
United States, are within the scope of the order. Be 

Italy. 

Certain Pasta. 

Joseph A. Sidari Company, Inc.—Clarification to determine whether a shrink wrapped package containing six one-pound 
packages, each of which would first be individually packaged in a cellophane wrapper (cello) with “Not Labeled for Retail 
Sale” written across the entire length of each of the individual packages on both sides, is within the scope of the antidump- 
ing and countervailing duty orders. 

People’s Republic of China. 

Petroleum Wax Candles. 

Ocean State Jobbers—Clarification to determine whether taper candles consisting of a blend of petroleum wax and beeswax 
are within the scope of the order. 

Et Al Imports—Clarification to determine whether candles consisting of an 80/20 beeswax/petroleum wax biend are within the 
scope of the order. 

Et Al Imports—Ciarification to determine whether a bamboo shaped candle is within the scope of the order. 

Chrome-Plated Lug Nuts. 

Whee! Plus, Inc.—Clarification to determine whether imported zinc-plated lug nuts which are chrome-plated in the United 
States are within the scope of the order. ; 

Japan. 

Antifriction Bearings (Other Than Tapered Roller Bearings), and Parts Thereot. 

Koyo Seiko Co., Ltd.—Clarification to determine whether a cylindrical roller bearing, allegedly without a precision rating, for 
use as an axle bearing in cars and trucks is within the scope of the order. 

Light-Scattering Instruments and Parts Thereof. 

Thermo Capillary Electrophoresis, Inc.—Clarification to determine whether diode array detectors and cell flow units are within 
the scope of the order. 

Large Newspaper Printing Presses from Germany. 

Nireco Corporation—Clarification to determine whether Calagraph Systems are within the scope of the order. 

Komori American Corporation—Clarification to determine whether the System 20 is within the scope of the order. 


Vi. PENDING ANTICIRCUMVENTION INQUIRIES AS OF JUNE 30, 1998 


C-412-811 


Mexico. 

Certain Welded Non-Alloy Steel Pipe. 

Allied Tube & Conduit Corp., Sawhill Tubular Division of Tex-Tube Co., Century Tube Corp., Laclede Steel Co., LTV Tubular 
Products Co., Sharon Tube Co., Western Tube & Conduit Co., Wheatland Tube Co., and CS! Tubular Products, Inc. (Peti- 
tioners)—Anticircumvention inquiry to determine whether imports of (i) pipe certified to the American Petroleum Institute 
(API) 5L line pipe specifications (API 5L or line pipe) and (ii) pipe certified to both the API 5k line pipe specifications and 
the less stringent American Society for Testing and Materials (ASTM) A-53 standard pipe specifications (dual certified 


pipe), falling within the physical dimensions outlined in the scope of the order, are circumventing the antidumping duty 
order. 


United Kingdom. 

Lead and.Bismuth Carbon Steel! Products. 

Inland Steel Bar Company and USS/Kobe Steel Company (Petitioners)—Anticircumvention inquiry to determine whether Brit- 
ish Steel PLC is circumventing the order by shipping leaded steel billets to the United States, where they are converted into 
the hot-rolled carbon steel products covered by the order. 

Germany. 
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A-428-811 


Italy 
Certain Pasta. 


where they are converted into the hot-rolled 


Lead and Bismuth Carbon Steel Products. : 
Inland Steel Bar Company and USS/Kobe Steel Company (Petitioners)—Anticircumvention inquiry to determine whether 

Saarstahl A.G. and Thyssen Stahl A.G. are circumventing the order by shipping leaded steel billets to the United States, 
carbon steel products covered by the order. 


Borden, Inc., Hershey Foods Corp., Gooch Foods, Inc., (Petitioners)—Anticircumvention inquiry to determine whether Barilla 
S.r.L. is importing pasta in the United States in bulk (defined as packages of greater than five pounds) and repackaging the 
pasta into packages of five pounds or less for sale in the retail market; and whether such repackaging constitutes cir- 
cumvention of the antidumping duty order. 


Interested parties are invited to 
comment on the accuracy of the list of 
pending scope clarification requests. 
Any comments should be submitted to 
the Assistant Secretary for Import 
Administration, International Trade 
Administration, Room B-099, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW, 
Washington, DC 20230. 


Dated: July 28, 1998. 
Maria Harris Tildon, 


Acting Deputy Assistant Secretary, Import 
Administration. 


[FR Doc. 98-20798 Filed 8—3-98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


National Telecommunications and 
Information Administration 


[Docket No. 980212036-8172-03] 


Request for Comments on the 
Enhancement of the .us Domain Space 


AGENCY: National Telecommunications 
and Information Administration, 
Commerce. 

ACTION: Notice, Request for public 
comment. 


SUMMARY: The Department of Commerce 
requests comments on future expansion 
and administration of the .us domain 
space. The registry for .us domain space, 
administered by the Information 
Sciences Institute at the University of 
California, is currently administered as 
a locality based hierarchy in which 
second level domain space is allocated 
to states and U.S. territories. The .us 
domain space has typically been used 
by branches of state and local 
government, although some commercial 
names have been assigned. This notice, 
through a series of questions, requests 
public comment on issues relating to 
future administration, and possible 
expansion, of the .us domain space. 
DATES: Comments must be received by 
September 3, 1998. 

ADDRESSES: The Department invites the 
public to submit written comments in 
paper or electronic form. Comments 
may be mailed to Karen Rose, Office of 


International Affairs (OIA), National 
Telecommunications and Information 
Administration (NTIA), Room 4701, 
U.S. Department of Commerce, 14th and 
Constitution Avenue, N.W., 
Washington, DC 20230. Paper 
submissions should include a version 
on diskette in ASCII, Word Perfect 
(please specify version), or Microsoft 
Word (please specify version) format. 

Comments submitted in electronic 
form may be sent to 
usdomain@ntia.doc.gov. Electronic 
comments should be submitted in the 
formats specified above. 

Comments received will be posted on 
the NTIA website at http:// 
www.ntia.doc.gov. Detailed information 
on electronic filing is available at hitp:/ 
/www.ntia.doc.gov/efiling/. 

Comments should be numbered and 
organized in response to the questions 
set forth in this document. 

FOR FURTHER INFORMATION CONTACT: 
Karen Rose, NTIA/OIA, (202) 482-0365. 
SUPPLEMENTARY INFORMATION: 


Background 

On February 20, 1998, NTIA 
published “Improvement of Technical 
Management of Internet Names and 


Addresses; Proposed Rule,” 63 Fed. Reg. 


8825 (1998) (also posted at hittp:// 
www.ntia.doc.gov/ntiahome/ 
domainname/domainname130.htm). 
The notice analyzed issues of generic 
Top-Level Domains (gTLDs), including 
the future of gTLD registries and the 
possible creation of new gTLDs. Section 
VIL. D. briefly addressed the national or 
“country-code” domain (ccTLD) for the 
United States, .us as follows: 


At present, the IANA (Internet Assigned 
Numbers Authority at the University of 
Southern California) administers .us as a 
locality based hierarchy in which second- 
level domain space is allocated to’states and 
US territories. This name space is further 


- subdivided into localities. General 


registration under localities is performed on 
an exclusive basis by private firms that have 
requested delegation from IANA. The .us 
name space has typically been used by 
branches of state and local governments, 
although some commercial names have been 
assigned. Where registration for a locality has 
not been delegated, the IANA itself serves as 
the registrar. 


Some in the Internet community have 
suggested that the pressure for unique 
identifiers in the .com gTLD could be 
relieved if commercial use of the .us space 
was encouraged. Commercial users and 
trademark holders, however, find the current 
locality-based system too cumbersome and 
complicated for commercial use. Expanded 
use of the .us TLD could alleviate some of the 
pressure for new generic TLDs and reduce 
conflicts between American companies and 
others vying for the same domain name. 

Clearly, there is much opportunity for 
enhancing the .us domain space, and the .us 
domain could be expanded in many ways 
without displacing the current geopolitical 
structure. Over the next few months, the U.S. 
government will work with the private sector 
and state and local governments to determine 
how best to make the .us domain more 
attractive to commercial users. It may also be 
appropriate to move the gTLDs traditionally 
reserved for U.S. government use (i.e. .gov 
and .mil), into a reformulated .us ccTLD. 

The U.S. government will further explore 
and seek public input on these issues 
through a separate Request for Comment on 
the evolution of the .us name space. 
However, we welcome any preliminary 
comments at this time.! 

On June 10, 1998, NTIA published a 
Statement of Policy on DNS 
administration, “Management of 
Internet Names and Addresses,” 63 Fed. 
Reg. 31741 (1998) (also posted at Attp:/ 
/www.ntia.doc.gov/ntiahome/ 
domainname/6__5__98dns.htm). The 
document summarized the responses to 
the .us comment solicitation as follows: 


Many commenters suggested that the 
pressure for unique identifiers in the .com 
gTLD could be relieved if commercial use of 
the .us space was encouraged. Commercial 
users and trademark holders, however, find 
the current locality-based system too 
cumbersome and complicated for commercial 
use. They called for expanded use of the .us 
TLD to alleviate some of the pressure for new 
generic TLDs and reduce conflicts between 
American companies and others vying for the 
same domain name. Most commenters 
support an evolution of the .us domain 
designed to make this name space more 
attractive to commercial users.? 

The document also restated the U.S. 
Government’s intent to request public 
comment on the future of .us.3 


163 Fed. Reg. at 8831. 


263 Fed. Reg. at 31798. 
363 Fed. Reg. at 31798. 


41548 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998 / Notices 


While administration of .us is 
managed by the same personnel as the 
IANA services, it does not fall under the 
DARPA/IANA contract and should 
therefore be considered a separate 
service of the Information Sciences 
Institute (ISI) at the University of 
Southern California. 

We are now formally soliciting public 
comment on the future of the .us 
domain space. Respondents should find 
it useful to review the full text of 
“Improvement of Technical 
Management of Internet Names and 
Addresses” and “‘Management of 
Internet Names and Addresses” for 
general background information on the 
Internet domain name system and its 
management. Respondents should also 
find useful RFC 1480: “The .US 
Domain” (http://www. isi.edu/in-notes/- 
1fc1480.txt), as well as ISI’s posted 
policies for .us (http://www. isi.edu/in- 
notes/usdnr/) for information regarding 
current the structure and management 
of the .us domain. 


Additional Background 


The Statement of Policy 
“Management of Internet Names and 
Addresses” invited the international 
community of private sector Internet 
stakeholders to work together to form a 
new, private, not-for-profit corporation 
to manage DNS functions. The new 
corporation would gradually assume 
various responsibilities for the 
administration of the domain name 
system now performed by or on behalf 
of the U.S. Government. The document 
noted, however, that national 
governments would continue to have 
authority to manage or establish policy 
for their own ccTLDs. 

Other country-code domains are 
managed by a variety of entities, either 
non-profit or for-profit, but almost 
always on an exclusive basis. In many 
cases, the registry remains delegated to 
the same university or research institute 
to which it was assigned in the early 
days of the Internet. In a few cases, the 
assigned entity is an ISP cooperative 
(e.g., Nominet, the registry for .uk). In 
virtually all cases (with the notable 
exception of Nominet), the registry 
maintenance and registration functions 
are handled by the same entity and not 
treated separately. In the event of 
disputes over the assignment of country- 
code registries, ISI defers to national 
governments, some of which operate 
their registry through a public agency. 

of the and 
governance issues under .us and other 
country-codes are ultimately analogous 
to the issues in gTLDs. The early 
availability and extensive use of gTLDs 
by U.S. companies, however, allowed 


.us to develop separately under a 
hierarchical geopolitical structure. By 
contrast, other country-code TLDs 
typically offer second-level domains on 
a more or less open and unrestricted 
basis or allow unrestricted third-level 
domains under a few two-character 
sector codes, such as .co for commercial 
or .ac for academic. To our knowledge, 
no other country-code domain is 
managed under a geopolitically ordered 
regime similar to .us. 

Some have suggested using domain 
space for purposes such as zoning or 
credentialing. With respect to zoning for 
example, there have been suggestions 
that creating a domain for adult 
entertainment could facilitate filtering 
while reducing liability risk for those 
businesses that register under it. 
Likewise, a wide range of credentialed 
domains are possible, i.e., domains in 
which the registrant warrants that it 
meets some standard or in which a third 
party authority (e.g., a trade 
organization, a licensing agency, a bank) 
certifies the identity or characteristics of 
the registrant. It may be desirable to 
delegate such domains to a certifying 
entity, or to an entity that sets and 
maintains the standard in the case of 
self-certifying registrants. To our 
knowledge, no national registry has 
attempted such a regime of industry 
identifiers or other classifications at the 
second or lower levels. 


Questions for Public Comment - 


While the public is free to comment 
on any issue related to the .us domain 
space, the Department is particularly 
interested in receiving input from the 
questions provided below: 

1. How should the present geographic 
structure of .us be extended or 
modified? What changes should be 
made in RFC 1480 or the posted policies 
for .us? 

2. What are the benefits and costs of 
different options for allocating second- 
level domains under .us? How should 
the allocation of such second-level 
domains be decided and administered? 
What should be the terms of delegation? 

3. Specifically, should special- 
purpose second-level domains be 
created under .us? What are the benefits 
and costs of creating particular special- 
purpose domains (e.g., industry- 
specific, credentialing, zoning)? How 
should such domains be created and 
administered? Are there reasons to map 
names and other addressing and 
identification systems (e.g., postal 
addresses, telephone numbers, 


longitude and latitude, uniform resource 


numbers or others) into .us? 
4. Alternatively, should .us be treated 
as an unrestricted top-level domain like 


.com or should one or more specific 
second-level domains such as .co.us or 
.com.us be used for unrestricted 
assignment of domain names (as in 
.com)? How should such unrestricted 
domains be administered and by whom? 


5. How should conflicting proposals 
and claims to manage or use .us 
subdomains be resolved? Who should 
have responsibility for coordinating 
policy for .us over the long term? What 
public oversight, if any, should be 
provided? 

6. What rules and procedures should 
be used to minimize conflicts between 
trademarks and domain names under 
.us? Should-this problem be treated 
differently at international, national, 
state, and local levels? Should special 
privileges be accorded to famous 
trademarks, such as a right to register 
directly under .us or a procedure to 
preempt the use of the trademark in a 
range of subdomains? 

_7. What role should states play in the 
allocation and registration of their 
respective subdomains? Should 
commercial names be permitted under 
states as third-level domains? Or should 
such third-level domains be limited to 
special categories such as domestic 
corporations or other state-licensed 
entities? Should states and localities 
operate registries and accept 
registrations directly? To what extent 
should state policies be coordinated and 
through what mechanisms and 
procedures? 

_ 8. How well has the system of 
delegating third-level domains 
(localities) to private registrars on an 
exclusive basis worked? How could it be 
improved? Should registrars be 
accountable to their delegated localities 
(just as country-code registries are 
accountable to national governments)? 
Should registrars be limited to a single 
jurisdiction? Should multiple 
competing registrars be able to register 
under any local, state, or special- 
purpose domain under .us as in the plan 
proposed for generic Top-Level 
Domains? 

9. How should the operation of the .us 
registry be supported? Should uniform 
registration (and renewal) fees be 
instituted? Should registrars contribute 
to the operation of the registry? 


10. What are best management and 
allocation practices for country-code 
domains? What practices should be 
emulated or avoided? 

11. By what type of entity should .us 
be administered? Private, governmental, 
or quasi-governmental? For profit or 
not-for-profit? What are the advantages 
and disadvantages of using one type of 


& 
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entity (private, public, for profit, not-for- 
profit) over the others? 

Kathy Smith, 

Acting Chief Counsel. 

[FR Doc. 98-20732 Filed 8-3-98; 8:45 am] 
BILLING CODE 3510-60-P 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Amendment of Visa Requirements for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in the Republic of 
Turkey 


July 29, 1998. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs amending 
visa requirements. 


EFFECTIVE DATE: August 10, 1998. 


FOR FURTHER INFORMATION CONTACT: Roy 
Unger, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 482- 
4212. 


SUPPLEMENTARY INFORMATION: 

Authority: Section 204 of the Agricultural 
Act of 1956, as amended (7 U.S.C. 1854); 
Executive Order 11651 of March 3, 1862, as 
amended. 


Effective on August 10, 1998, the 
existing export visa arrangement 
between the Governments of the United 
States and Turkey is being amended to 
include the coverage of textile products 
in Categories 352, 652 and merged 
Categories 352/652, produced or 
manufactured in Turkey and exported 
from Turkey on and after August 10, 
1998. As a result, an export visa will be 
required for such products. 
Merchandise in merged Categories 352/ 
652 may be accompanied by either the 
appropriate merged category visa or the 
correct category visa corresponding to 
the actual shipment. There will be a 
grace period from August 10, 1998 
through September 8, 1998 during 
which products exported from Turkey 
in Categories 352, 652 and 352/652 shall 
not be denied entry for lack of a visa. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 62 FR 66057, 
published on December 17, 1997). Also 


see 52 FR 6859, published on March 5, 
1987. 


Troy H. Cribb, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 

Agreements 

July 29, 1998. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on March 2, 1987, as amended, 
by the Chairman, Committee for the 
Implementation of Textile Agreements. That 
directive concerns export visa requirements 
for certain cotton and man-made fiber textile 
products, produced or manufactured in 
Turkey for which the Government of Turkey 
has not issued an appropriate export visa. 

Effective on August 10, 1998, you are 
directed to require a visa for products in 
Categories 352 and 652, produced or 
manufactured in Turkey and exported from 
Turkey on and after August 10, 1998. 
Merchandise in Categories 352 and 652 may 
be visaed as merged Categories 352/652 or 
the correct category corresponding to the 
actual shipment. There will be a grace period 
from August 10, 1998 through September 8, 
1998 during which products exported from 
Turkey in Categories 352, 652 and 352/652 
shall not be denied entry for lack of a visa. 

Shipments entered or withdrawn from 
warehouse according to this directive which 
are not accompanied by an appropriate 
export visa shall be denied entry and a new 
visa must be obtained. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Troy H. Cribb, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


[FR Doc. 98-20736 Filed 8—3-98; 8:45 am] 
BILLING CODE 3510-DR-F 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Science Board Task Force on 
National imagery and Mapping Agency 
(NIMA) 


ACTION: Notice of advisory committee 
meetings. 


SUMMARY: The Defense Science Board 
Task Force on National Imagery and 
Mapping Agency (NIMA) will meet in 
closed session on July 30-31, 1998 at 
SAIC, 4001 N. Fairfax Drive, Arlington, 
Virginia. In order for the Task Force to 
obtain time sensitive classified 
briefings, critical to the understanding 
of the issues, this meeting is scheduled 
on short notice. 


The mission of the Defense Science 
Board is to advise the Secretary of 
Defense through the Under Secretary of 
Defense for Acquisition and Technology 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. At this meeting 
the Task Force will review the 
objectives and plans of the National 
Imagery and Mapping Agency (NIMA) 
to meet the needs of the national and 
military intelligence customers as they 
enter the 21st Century. 

In accordance with Section 10(d) of 
the Federal Advisory Committee Act, 
Pub. L. No. 92-463, as amended (5 
U.S.C. App. II, (1994)), it has been 
determined that this DSB Task Force 
meeting concerns matters listed in 5 
U.S.C. 552b{c)(1) (1994), and that 
accordingly this meeting will be closed 
to the public. 


Dated: July 28, 1998. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 98—20662 Filed 8-398; 8:45 am] 
BILLING CODE 5000~04-M 


DEPARTMENT OF EDUCATION 


Submission for OMB Review; 
Comment Request 


AGENCY: Department of Education. 
ACTION: Submission for OMB review; 
comment request. 


SUMMARY: The Acting Deputy Chief 
Information Officer, Office of the Chief 
Information Officer, invites comments 
on the submission for OMB review as 
required by the Paperwork Reduction 
Act of 1995. 

DATES: Interested persons are invited to 
submit comments on or before 
September 3, 1998. 

ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Danny Werfel, Desk Officer, 
Department of Education, Office of 
Management and Budget, 725 17th 
Street, NW., Room 10235, New 
Executive Office Building, Washington, 
DC 20503. Requests for copies of the 
proposed information collection 
requests should be addressed to Patrick 
J. Sherrill, Department of Education, 600 
Independence Avenue, S.W., Room 
5624, Regionai Office Building 3, 
Washington, D.C. 20202-4651. 

FOR FURTHER INFORMATION CONTACT: 
Patrick J. Sherrill (202) 708-8196. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
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Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday. 


SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or-substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Acting Deputy 
Chief Information Officer, Office of the 
Chief Information Officer, publishes this 
notice containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g., new, revision, extension, existing 
or reinstatement; (2) Title; (3) Summary 
of the collection; (4) Description of the 
need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment at 
the address specified above. Copies of 
the requests are available from Patrick J. 
Sherrill at the address specified above. 


Dated: July 29, 1998. 
Hazel Fiers, 
Acting Deputy Chief Information Officer, 
Office of the Chief Information Officer. 
Office of Postsecondary Education 


Type of Review: Revision. 
Title: Student Aid Report (SAR). 
Frequency: Annually. 


Affected Public: Individuals or 
households. 


Reporting and Recordkeeping Hour 
Burden: 


Responses: 9,998,997. 
Burden Hours: 3,886,953. 


Abstract: The Student Aid Report 
(SAR) is used to notify all applicants of 
their eligibility to receive Federal 
student aid for postsecondary 
education. The form is submitted by the 
applicant to the institution of their 
choice. 


{FR Doc. 98~20711 Filed 8-3-98; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF ENERGY 


Voluntary Agreement and Plan of 
Action to implement the International 
Energy Program 


AGENCY: Department of Energy. 
ACTION: Notice of intention to amend 
“Voluntary Agreement and Plan of 
Action to Implement the International 
Energy Program.” 


SUMMARY: The Department of Energy 
(DOE) gives notice that the Department 
of Justice intends to amend the 
“Voluntary Agreement and Plan of 
Action to Implement the International 
Energy Program” (‘‘Voluntary 
Agreement”’) to implement changes 
recently enacted by Public Law 105-77 
to the antitrust defense in section 252 of 
the Energy Policy and Conservation Act 
(EPCA) for U.S. oil companies 
participating in the International Energy 
Agency’s (“IEA”) emergency 
preparedness program. The Voluntary 
Agreement, which was adopted in 1976, 
implements the EPCA section 252 
antitrust defense. The Administration 
sought the changes to EPCA section 252 
to conform legal authority for U.S. oil 
company participation in IEA 
emergency preparedness activities to 
current U.S. and IEA emergency 
response policy for oil supply 
disruptions. Prior to the enactment of 
Public Law 105-77, the EPCA section 
252 antitrust defense was available only 
for planning and implementing the 
IEA’s emergency international oil 
allocation system in response to 
significant international oil supply 
interruptions. Now the antitrust defense 
extends to the participating U.S. oil 
companies when they assist the IEA in 
planning and implementing coordinated 
drawdown of government-owned or 
government-controlled petroleum 
stocks, a policy the U.S. successfully 
urged upon its IEA partners. The 
Department of Justice intends to amend 
the existing Voluntary Agreement 20 
days after publication of this Notice, to 
implement the changes to EPCA section 


' 252 enacted by Public Law 105-177. 


FOR FURTHER INFORMATION CONTACT: 
Samuel M. Bradley, Acting Assistant 
General Counsel for International and 
Legal Policy, Department of Energy, 
Forrestal Building, Room 6H-74, 1000 
Independence Avenue S.W., 
Washington, D.C. 20585; 202-586-6738 
Angela Hughes, Attorney-Adviser, 
Transportation, Energy and 
Agriculture Section, Antitrust 
Division, Department of Justice, 555 
4th Street, N.W., Washington, D.C. 
20001; 202-307-6410 
SUPPLEMENTARY INFORMATION: 


The IEA, the main forum for energy 
cooperation among 24 industrialized 
countries, ! was created in 1974 by its 
governing treaty, the Agreement on an 
International Energy Program (the “IEP 
Agreement”’). Based in Paris, the IEA is 
an autonomous agency within the 
framework of the Organization for 
Economic Cooperation and 
Development (“OECD”). The IEA’s main 
decision-making body is its Governing 
Board, composed of senior energy 
officials from each member country; the 
work of the Agency is supported by a 
Secretariat headed by an Executive 
Director. 

The IEA was formed in the aftermath 
of the 1973-74 Arab-Israel War crisis. 
That crisis—and the failure to mount 
any effective joint response to the 
supply disruption that it involved— 
shocked the nations of the 
industrialized world into action to 
reduce their vulnerability to future 
disruptions. It was the United States 
that took the initiative, calling an 
international conference in Washington 
in 1974 that led to negotiation of the IEP 
Agreement. Through that Agreement the 
IEA’s founders charged it with 
responsibility for international - 
cooperation on oil supply disruption 
responses, long-term policies to reduce 
dependence on oil, energy information 
systems, oil market transparency, energy 
research and development, and relations 
with OECD and non-OECD oil 
producers and consumers. 

The IEP Agreement contains, in 
addition to its institutional 
arrangements, a body of obligations that 
are binding on the member 
governments. These include both long- 
term cooperation obligations, and 
emergency response commitments, 
including the commitment to participate 
in oil sharing with one another, in 
accordance with an agreed formula, in 
case the IEP’s emergency measures are 
activated by a serious supply 
disruption. 

The IEP’s international oil sharing 
system has never been triggered, and 
over the years the IEA’s emergency 
preparedness strategy has evolved 
significantly, reflecting the growing 
experience as well as the dramatic 
changes that have occurred in oil 
markets and IEA member countries. 
Taking into account the lessons of the 
so-called “Second Oil Crisis,” beginning 
with the Iranian revolution in 1979 and 
continuing during the Iran/Iraq War, 


' Australia, Austria, Belgium, Canada, Denmark, 
Finland, France, Germany, Greece, Hungary, 
Ireland, Italy, Japan, Luxembourg, the Netherlands, 
New Zealand, Norway, Portugal, Spain, Sweden, 
Switzerland, Turkey, the United Kingdom, and the 
United States. 
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and the growth of strategic oil stocks in 
member countries, the IEA, in response 
to urging by the U.S., adopted in 1984 
its decision on “Stocks and Supply 
Disruptions,” the so-called 
“Coordinated Emergency Response 
Measures” or ‘“‘CERM Decision,” which 
supplemented the emergency 
international oil allocation system the 
IEA already had in place for dealing 
with oil supply disruptions. 

The CERM Decision registered the 
IEA’s conclusion that in most supply 
disruptions timely coordinated 
drawdown of members’ strategic stocks 
could be a rapid and effective means of 
restoring interrupted supply and 
mitigating economic damage. During the 
1990-91 Guif crisis the IEA 
implemented a “CERM” Contingency 
Plan providing for IEA member 
countries to make available to the 
market 2.5 million barrels of oil per day, 
although at the time EPCA section 252’s 
limitations prevented the IEA from 
soliciting U.S. company views 
specifically on the preparation of the 
Plan. The U.S. contribution to the Plan 
was to draw down 17 million barrels of 
oil from the SPR in January 1991. In 
1995 the IEA’s Governing Board 
adopted its ‘Decision on Emergency 
Response Policies,” which had been 
sought by the U.S., and which 
represents a commitment by the [EA 
member countries that in the event of an 
oil supply disruption they will give first 
consideration to coordinated stockdraw 
rather than to international oil 
allocation. 


The IEA has from the Agency’s 
founding relied heavily on the direct 
cooperation of the oil industry in 
developing, testing and, potentially, 
advising on and implementing 
emergency measures. It has been 
recognized from the outset that the 
performance of these functions at the 
behest of governments could expose 
companies to antitrust and breach of 
contract risks under U.S. law. To 
facilitate U.S. company participation in 
the IEA, the Congress in 1975 enacted 
section 252 of the EPCA, which 
authorized the development of 
voluntary agreements and plans of 
action to implement the allocation and 
information provisions of the IEP, and 
makes available a limited antitrust 
defense and breach of contract defense 
with respect to actions taken to develop 
or carry out voluntary agreements and 
plans of action. A “Voluntary 
Agreement and Plan of Action to 
Implement the International Energy 
Program” was agreed to in 1976 by a 


number of U.S. oil companies. ? See 41 
FR 13998 (April 1, 1976) and 2 CCH 
Federal Energy Guidelines, para. 15,845. 
In 1988, the Attorney General amended 
the Voluntary Agreement to incorporate 
a ‘‘Second Plan of Action to Implement 
the International Energy Program,” 
which describes actions the 
participating U.S. companies may take 
during implementation of the IEA’s 
emergency international oil sharing 
system. 

The recently-enacted amendments to 
EPCA section 252, when implemented 
by amendments to the Voluntary 
Agreement, will ensure full protection 
against antitrust risk for U.S. companies 
when they assist the IEA in developing, 
testing, and implementing coordinated 
drawdown of government-owned and 
government-controlled petroleum 
stocks. 

In accordance with Section 9(a) of the 
Voluntary Agreement, on July 7, 1998, 
the Department of Energy submitted to 
the Assistant Attorney General of the 
Antitrust Division for his approval, and 
to the Federal Trade Commission and 
the Assistant Secretary of State for 
Economic and Business Affairs for their 
comments, proposed amendments to the 
Voluntary Agreement to implement the 
changes to EPCA section 252 enacted by 
Public Law 105-177. The text of these 
implementing amendments is set forth 
in Appendix 1. 

DOE has received from the 
Department of Justice notice of the 
latter’s approval, pursuant to its 
authority under section 252(d)(1) of the 
EPCA and section 11(b) of the Voluntary 
Agreement, of these implementing 
amendments. Prior consultation with 
the Federal Trade Commission and the 
Department of State concerning these 
amendments also has taken place, as 
required by section 252(d)(1) of the 
EPCA. The Department of Justice’s letter 
authorizes DOE, on behalf of the Justice 
Department, to give notice to the 
Voluntary Agreement participants, as 
required by section 11(b) of the 
Voluntary Agreement, that the 
Department of Justice intends to adopt 
the implementing amendments to the | 
Voluntary Agreement effective 20 days 
after the date of this Federal Register 
notice. Therefore, this Federal Register 
notice constitutes the notice to 
Voluntary Agreement participants 


2 At the present time, the following companies, 
which have agreed to be IEA Reporting Companies, 
are participants in the Voluntary Agreement: 
Amoco Corporation, Ashland Petroleum Company, 
ARCO Oil and Gas Company, Caltex Petroleum 
Corporation, Chevron Corporation, Conoco Inc., 
Exxon Corporation, Mobil Oil Corporation, Phillips 
Petroleum Company, Shell Oil Company, and 
Texaco Inc. 


which the Department of Justice is 
required to provide pursuant to section 
11(b) of the Voluntary Agreement. The 
correspondence ameng the Departments 
of Energy, Justice and State and the 
Federal Trade Commission concerning 
these amendments is contained in 
Appendix 2. 

Issued in Washington, D.C. July 29, 1998. 
Mary Anne Sullivan, 
General Counsel 


Appendix 1—Amendments to the 
Voluntary Agreement and Plan of 
Action to Implement the International 
Energy Program 

The Department of Justice intends to 
amend the Voluntary Agreement and 
Plan of Action to Implement the 
International Energy Program effective 
20 days after publication of this notice. 
The Voluntary Agreement as intended 
to be amended is set out below, with 
new language in italics and text to be 
removed in brackets. 


Voluntary Agreement and Plan of 
Action to Implement the International 
Energy Program 


1. Need for an Agreement 


The oil embargo of 1973 and the 
marked increase in world oil prices 
which occurred almost simultaneously 
severely disrupted the economies of 
most importing nations and strained 
their political, strategic, and economic 
relationships. Inadequate cooperation 
among the industrialized countries 
resulted in unilateral efforts on the part 
of many to obtain supplies of oil. The 
United States Government and certain 
other members of the Organization for 
Economic Cooperation and 
Development (OECD), based on the need 
demonstrated by that experience, have 
undertaken to achieve a coordinated 
approach to decrease their dependence 
on foreign oil, and to reduce the 
strategic and economic vulnerability 
which such dependence can cause. The 
United States Government and such 
other governments have decided that 
their best interests lie in taking steps, 


- such as developing plans for 


coordinated drawdown of strategic 
petroleum stocks and international oil 
allocation {an effective international oil 
allocation plan], to minimize the effects 
of a supply interruption and to assure 
that the exigencies of extreme shortage 
do not unduly disrupt national 
economics or the world petroleum 
market. 

In this connection, the President of 
the United States determined that, with 
respect to this country’s national 
security and defense programs and the 
related programs of certain other 
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members of the OECD, should any 
substantial reduction in world 
petroleum supplies occur, it would 
directly impair United States defense 
mobilization efforts. In addition, failure 
to respond promptly to substantial 
international oil supply reductions, 
either by augmenting supplies through 
coordinated drawdown of strategic 
petroleum stocks and complementary 
actions or allocating [ensure that the] 
remaining supplies [were allocated] — 
rationally and fairly among the major 
consuming nations, would have an 
adverse impact on U.S. national security 
and defense mobilization efforts. In 
view of the foregoing, the President has 
determined that the United States must 
be prepared to cooperate with other 
nations in developing and implementing 
effective measures for coordinated 
drawdown of strategic petroleum stocks 
and complementary actions and when 
necessary the distribution of available 
supplies on a rational and equitable 
basis, [in order to utilize them with 
maximum efficiency during any future 
supply interruption], thus minimizing 
the impact of any interruption on the 
economy and security of the United 
States. 

As part of a policy to reduce their 
dependence on foreign oil and to obtain 
the greatest utility of supplies during an 
oil emergency, the United States and 
certain other OECD members have 
signed an Agreement on an 
International Energy Program (IEP), 
pursuant to which an International 
Energy Agency (IEA) has been 
established as an autonomous 
institution within the OECD. The 
effective functioning of the IEP is a vital 
element in United States international 
energy policy and thus an important 
factor in our overall foreign policy. 

Consultations and cooperation with 
the IEA by certain oil companies are 
essential to the effective implementation 
of the IEA’s international emergency 
response provisions {allocation and 
information provisions of the IEP] and, 
in particular, to the development and 
testing of the information system and to 
the development of plans and programs 
for implementation of these response 
provisions (the international allocation 
of oil] in times of emergency, to testing 
systems developed for such response 
provisions [international allocation] 
and, in emergencies, to actual 
implementation of such plans, programs 
and systems. 

In this connection, the President of 
the United States, in 1975, requested a 
number of United States oil companies 
to enter into a Voluntary Agreement and 
Program Relating to the International 
Energy Program, pursuant Section 708 


of the Defense Production Act of 1950. 
In compliance with President’s request, 
certain companies entered into that 
Voluntary Agreement and Program, 
which was published in the Federal 
Register on April 8, 1975, Fed. Reg. 
1601. 

Effective 90 days after its enactment, 
the Energy Policy and Conservation Act 
(EPCA) prohibits utilization of the 
authority contained in Section 708 of 
the Defense Production Act for any 
Voluntary Agreement to implement the 
International Energy Program. Section 
252 of the EPCA provides specifically 
for Voluntary Agreements and plans of 
action to implement the IEA’s 
international emergency response 
provisions [allocation and information 
provisions of the IEP] and provides that, 
effective 90 days after enactment, the 
procedures provided in Section 252 
shall be the sole procedures applicable 
to such Voluntary Agreements and 
plans of action. Therefore, the existing 
Voluntary Agreement and Program 
Relating to the International Energy 
Program will cease to be effective on 
March 21, 1976. 


2. What This Agreement Does 


This is a voluntary agreement and 
plan of action under section 252 of 
Energy Policy and Conservation Act, 89 
Stat. 871. Section 252 provides that 
participants in voluntary agreements 
shall have as a defense to any civil 
criminal action brought under the 
antitrust laws or any similar state law 
that challenged actions were taken in 
the course of developing or carrying out 
a voluntary agreement or plan of action 
in compliance with the requirements of 
section 252 and rules promulgated 
thereunder. It is contemplated that this 
defense will be available to all parties, 
including eligible affiliates, who are 
participants under section 9 of this 
Voluntary Agreement and Plan of 
Action (hereinafter called ‘‘this 
Agreement’’). This Agreement 
contemplates that actions taken by the 
participants in order to implement the 
objectives of the IEP will include (i) the 
membership of participants in standing 
groups, working parties, advisory bodies 
or other bodies created by the IEA or the 
U.S. Government for the purpose of 
implementing the IEA’s international 
emergency response provisions 
[allocation and information provisions 
of the IEP], (ii) consultations, planning, 
and individual and join actions which 
participants may take to implement the 
IEA’s international emergency response 
provisions [international allocation of 
petroleum pursuant to the IEP] , and (iii) 
the furnishing by participants of data 
and information, and consultations and 


planning in respect thereof, in 
accordance with the JEA’s international 
emergency response provisions 
[allocation and information provisions 
of the IEP] , all as included within the 
scope of Sections 5 and 6 of this 
Agreement. This Agreement does not 
contemplate acts which affect the 
production, refining, transportation, or 
the marketing of petroleum within the 
United States except such acts which 
are reasonably in accordance with the 
provisions of the IEP or plans of action 
approved pursuant to section 6 of this 
Agreement. 


3. Definitions for Purposes of This 
Agreement 


(a) “Oil Companies”’ means 
international companies, national 
companies, integrated and non- 
integrated companies, and other entities 
which play a significant role in the 
business of producing, transporting, 
refining, distributing or storing 
petroleum. 

(b) “Administrator” means the 
Secretary of the United States 
Department of Energy [Administrator of 
the Federal Energy Administration]. 

(c) “Petroleum” means “‘petroleum 
product” as defined in section 3 of the 
EPCA, including to that extent: 

(1) Crude oil 

(2) Natural gas liquids and other 
liquids produced in association with 
crude oil or natural gas. 

(3) Refined petroleum products, 
including but not limited to gasoline, 
kerosene, distillates, residual fuel oil, 
refined lubricating oil, and liquefied 
petroleum gases, and 

(4) Blending agents and additives 
used in conjunction with crude oil and 
refined petroleum products. 

(d) ‘United States” when used in the 
geographical sense means all of the 
several states, the District of Columbia, 
Puerto Rico, the territories and 
possessions of the United States, and 
the Outer Continental Shelf (as defined 
in section 2 of the Outer Continental 
Shelf Lands Act). 

(e) ‘International Energy Agency” 
(IEA) means the International Energy 
Agency established by the International 
Energy Program. 

(f) ‘International Energy Program” 
(IEP) means the Agreement on an 
International Energy Program, signed by 
the United States on November 18 1974, - 
including (i) the annex entitled 
“Emergency Reserves”’, (ii) any 


_ amendment to such Agreement which 


includes another nation as party to such 

Agreement, and (iii) any technical or 

clerical amendment to such Agreement. 
(g) “Antitrust laws” includes’ 
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(1) the Act entitled “‘An Act to protect 
trade and commerce against unlawful 
restraints and monopolies”, approved 
July 2, 1890 (15 U.S.C. 1, et seq.); 

(2) the Act entitled Act to 
supplement existing laws against 
unlawful restraints and monopolies, and 
for other purposes”, approved October 
15,1914 (15 U.S.C. 12, et seq.); 

(3) the Federal Trade Commission Act 
(15 U.S.C 41, et seq.); 

(4) sections 73 and 74 of the Act 
entitled ‘An Act to reduce taxation, to 
provide revenue for the Government, 
and for other purposes”, approved 
August 27,1894 (15 U.S.C. 8 and 9); and 

(5) the Act of June 19, 1936, chapter 
592 (15 U.S.C. 13, 13a, 13b, and 21A). 

(h) “International energy supply 
emergency” means any period (A) 
beginning on any date which the 
President determines allocation of 
petroleum products to nations 
participating in the International Energy 
Program is required by chapters III and 
IV of such program, and (B) ending on 
a date on which he determines that all 
such allocation is no longer required. 

{(i) ‘Allocation and information 
provisions of the International Energy 
Program” means the provisions of the 
International Energy Program which 
relate to international allocation of 
petroleum products and to the 
information system provided in sugh 
program.] 

(i) “IEA’s international emergency 
response provisions” means 

A ) the provisions of the International 
Energy Program which relate to 
international allocation of petroleum 
products and to the information system 
provided in the Program, and 

(2) the emergency response measures 
adopted by the Governing Board of the 
International Energy Agency (including 
the July 11, 1984, decision by the 
Governing Board on “Stocks and Supply 
Disruptions’’) for — 

(i) the coordinated drawdown of 
stocks of petroleum products held or 
controlled by governments; and 

(ii) complementary actions taken by 
governments during an existing or 
impending international oil supply 
disruption. 


4. International Energy Program 


This Agreement facilitates 
implementation of the IEA’s 
international emergency response 
provisions [allocation and information 
provisions of the International Energy 
Program]. 

It is understood that the U.S. 
Government does not view this 
Agreement as in any way affecting the 
rights and obligations of the United 
States as a party to the IEP. 


5. Meetings and Consultation 


(a) Upon the invitation of the IEA and 
with the approval of the Administrator 
and the Attorney General, any 
participant herein may accept 
membership in any advisory body, 
working party, or other group created by 
the IEA, and any subgroup thereof, 
including but not limited to the Industry 
Advisory Board, the Reporting Company 
Group, the Industry Working Party to 
the Standing Group on the Oil Market, 
the Industry Supply Advisory Group 
(hereinafter called ISAG), and 
subcommittees and other ad hoc groups. 
The Administrator shall give notice to 
the Federal Trade Commission of each 
participant’s membership in any group 
pursuant to this section. Approval of 
membership in any advisory body, 
working party, or other group created by 
the IEA, shall be deemed to constitute 
approval of membership in any 
subgroup thereof, provided that the 
participant provides written notice to 
the Administrator, the Attorney General, 
and the Federal Trade Commission ten 
days prior to accepting such 
membership and provided that 
membership in such subgroup may be 
disapproved prospectively at any time 
by the Administrator or the Attorney 
General upon written notice to the 
participant. In addition, subject to the 
approval of the Attorney General, any 
participant to this Agreement may 
accept membership in any advisory 
body, working party or other group 
established by the Administrator or the 
Secretary of State with respect to the 
IEA [IEP] provided that any such group 
shall be chaired by a full time federal 
employee who shall control the agendas 
for all meetings of such group. 

(b)(1) Each participant to this 
Agreement may as a member of a group, 
or subgroup thereof, established as 
provided in subsection 5(a) advise and 
consult with the IEA or the U.S. 
Government or with other persons or 
entities, at meetings held in accordance 
with subsection 5(c), in order to 
develop, test or implement any of the 
IEA’s international emergency response 
provisions, including pursuant to a plan 
of action approved pursuant to Section 
6 (or, as necessary, during an IEA 
allocation systems test, with respect to 
the allocation and information 
provisions of the IEP, including the 
development and recommendation to 
the IEA of emergency measures and 
programs and plans subsidiary thereto, 
to be implemented pursuant to section 
6]. To further develop a subject 
discussed at such a meeting held in 
accordance with subsection 5(c), 
participants may exchange with other 


members of a group, or subgroup 
thereof, written drafts or comments 
thereon, in.order to develop material to 
be considered at subsequent meetings. 
In order to develop, test or implement 
any of the IEA’s international 
emergency response provisions, 
including pursuant to a plan of action 
approved pursuant to Section 6, each 
participant may also furnish and 
exchange information and data, — 
including confidential and proprietary 
information and data, [in order to 
implement a plan of action approved 
pursuant to section 6 or an IEA 
allocation systems test,] and may also 
furnish data and information, including 
confidential and proprietary 
information and data, to the IEA, or any 
groups created by the IEA, or any 
subgroups thereof, [in order to 
implement the allocation and 
information provisions of the IEP] ; 
provided that confidential or 
proprietary information and data may 
be exchanged among the participants, 
and with other persons and entities or 
provided by the participants to the IEA, 
only in accordance with the procedures 
set out in subsections 5(b)(2) and (3) 
below. Any written confidential or 
proprietary information or data 
furnished or exchanged pursuant to this 
section shall be retained by the 
participant furnishing such data and 
provided upon request to the 
Administrator, the Attorney General 
and the Federal Trade Commission. 


(2) [In order to implement this 

Agreement or plans of action approved 

+: pursuant to Section 6, and] Except as 
provided in subsection 5(b)(3), 
confidential or proprietary information 
or data may be exchanged with, or 
provided to participants, the IEA, or 
other persons or entities, only if the 
Administrator, after consultation with 
the Secretary of State, and with the 
concurrence of the Attorney General 
after consultation with the Federal 
Trade Commission, has approved in 
writing the exchange or provision of 
such types of information or data. 
Confidential or proprietary information 
or data provided or exchanged pursuant 
to this subsection shall be aggregated or 
otherwise compiled by the 
Administrator or the IEA to prevent, to 
the extent possible, the identification of 
individual company data or information 
before being disclosed to or exchanged 
with the participants or any other 
person or entity unless the 
Administrator, after consultation with 
the Secretary of State and with the 
concurrence of the Attorney General, 
has determined that such exchange or 

disclosure is necessary in order to 


q 
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develop, test or implement any of the 
IEA’s international emergency response 
provisions, including pursuant to a plan 
of action approved pursuant to Section 
6 [to develop, prepare, or test emergency 
allocation measures]. 

(3) Upon notification by the 
Administrator to the participants of an 
international energy supply emergency 
as provided in subsection 6(a)(1), the 
participants may, in addition to 
information provided pursuant to the 
procedures in subsection 5(b(2), provide 
to the IEA and to each other and to 
persons or entities as may be designated 
by the IEA or the Administrator (which 
designation may be by class), such types 
of confidential or proprietary 
information as are reasonably required 
to implement this Agreement and plans 
of action approved pursuant to section 
6, and participants may consult with 
_and advise the IEA, among themselves 
and with such other persons and 
entities concerning such information 
and data. The participants shall notify 
the Administrator, the Attorney General, 
and the Federal Trade Commission of _ 
the types of information and data 
exchanged or provided pursuant to this 
subsection and shall at the request of 
the Administrator, the Attorney General, 
or the Federal Trade Commission, 
provide such information to them. The 
Administrator, after consultation with 
the Secretary of State, the Attorney 
General, and the Federal Trade 
Commission, may at any time 
prospectively prescribe terms and 
conditions for the continued exchange 
-or provision of information or data 
pursuant to this subsection 5(b)(3). 

(4) No employee or representative of 
a participant will supply to his 
company any confidential or proprietary 
information about any other oil 
company obtained as a consequence of 
his membership in the ISAG, except 
such data necessary to be supplied in 
the course of carrying out ISAG’s 
allocation procedures pursuant to an 
emergency allocation plan of action 
approved under section 6 or in an IEA 
allocation systems test, or such other 
procedures as may have been approved 
by the Administrator and by the 
Attorney General after consultation with 
the Federal Trade Commission. 

(c)(1) Any meetings pursuant to this 
Agreement shall be open to a 
representative of the Administrator, the 
Secretary of State, the Attorney General, 
and the Federal Trade Commission 
severally, to any United States 
Government employee designated by 
the Administrator, and to any other 
person as may be provided by law. The 
presence of a fulltime federal employee 
shall be essential to the conduct of a 


meeting. The Administrator or his 
designee shall keep a full and complete 
record, and where practicable a 
verbatim transcript of the meeting. Such 
record or transcript shall be deposited 
promptly with the Administrator and 
shall be available to the Attorney 
General, the Federal Trade Commission, 
and the Secretary of State. 

(2) Prior to notification by the 
Administrator to the participants of an 
international energy supply emergency 
as provided in subsection 6(a)(1), notice 
of all meetings pursuant to this 
subsection 5(c), including time, place, 
expected participants and agenda, shall 
be provided by or on behalf of 
participants attending such meeting at 
least 14 calendar days in advance to the 
Administrator, unless emergency 
circumstances, IEA or IEP requirements, 
or other unanticipated circumstances 
require shorter notice and such shorter 
notice is approved by the Administrator. 
In order that full-time federal employees 
may be in attendance to monitor any 
subgroups, such notice shall if relevant, 
indicate the number of simultaneously 
meeting subgroups into which the 
participants intend to divide. 

(3) Subsequent to notification by the 
Administrator to the participants of an 
international energy supply emergency 
as provided in subsection 6(a)(1), the 
provisions of subsection 5(c)(2) shall be 
complied with to the extent practicable, 
provided, however, that, where time 
does not permit compliance with the 
notice provisions of such subsection, 
any group may have meetings so long as 


actual notice is given to the 


Administrator of such meeting by 
telephone or other appropriate means. 
For any such emergency meeting the 
participants shall provide in writing as 
soon as practicable to the Administrator, 
the Attorney General, and the Federal 
Trade Commission, the time, place 
participants or expected participants, 
and agenda. 

(4) During an international energy 
supply emergency, or an emergency or 
impending emergency as to which the 
Governing Board of the International 
Energy Agency determines to implement 
emergency measures described in 
section 3(i)(2), or a test of the IEA’s 
international emergency response 
provisions [allocation systems test], any 
meeting of the ISAG [Industry Supply 
Advisory Group] (or other group with 
similar functions) at which 
representatives or employees of 
participants are present shall be 
considered a meeting subject to the 
provisions of this section, provided that 
the ISAG once convened may be 
considered to be in continuous session 


for that emergency or test without 
further notice. 

(d) All approvals granted to 
participants by the Administrator and 
the Attorney General pursuant to 
subsections 5(a) and 5(b)(1) of the 
Voluntary Agreement and Program 
Relating to the International Energy 
Program, which approvals are set out in 
Appendix A, shall be deemed to remain 
in effect for the purposes of subsections 
5(a) and 5(b)(2) of this Agreement, 
provided that the persons who received 
such approvals become participants in 
this Agreement within 45 days of its 
effective date. Such approvals shall 
extend to subsidiaries and affiliated 
entities to the extent that such 
subsidiaries and affiliated entities are 
covered by this Agreement pursuant to 
subsection 9(b)(3). 


6. Emergency Allocation 


(a)(1) Upon a determination by the 
President that an international energy 
supply emergency exists, the 
Administrator shall notify the 
participants to this Agreement. ; 
Thereafter, any participant acting alone, 
with other participants, or with other 
persons or entities, may take such 
actions as may be necessary or 
appropriate to implement emergency 
allocation programs of the IEA, subject 
to the terms and conditions of this 
Agreement and plans of action approved 
pursuant to this section. Such actions 
may include, among others, one or more 
of the following: 

(A) Arrangements between or among 
the participants, or with other persons 
and entities, for the most effective use, 
without regard to ownership, of 
terminal and storage facilities, tankers, 
pipeline capacities, and other 
transportation facilities so as to 
minimize duplications, multiple 
loadings and discharging, split cargoes, 
long hauling, cross hauling, and back 
hauling, and idle time in port. 

(B) The carrying out of the Second 
Plan of Action to Implement the 
International Energy Program, which is 
set out in Appendix B. 

(C) Alterations in the rate of 
production of petroleum. Such 
alterations may be accomplished by any 
one or more appropriate methods 
including the following: increasing or 
decreasing drilling for or production of 
oil; adjusting or establishing 
transportation facilities and crude 
throughput facilities, including 
adjustments in the throughput, quality 
specifications or yields or conversion of 
equipment now installed for the 
manufacture of any one particular 
petroleum product to the manufacture 
of another petroleum product; the 
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_ processing of selected crude oils or the 
exchange of components between 
various refineries; processing 
agreements; or exchange of refinery 
capacity. 

) Aker a determination by the 
President that an international energy 
supply emergency no longer exists and 
publication thereof in the Federal 
Register, no further action shall be 
initiated pursuant to this section and 
action previously initiated shall be 
completed as promptly as possible, and 
not later than 90 days after notification, 
provided that upon specific application, 
the Administrator, with the concurrence 
of the Attorney General after 
consultation with the Federal Trade 
Commission, may approve extensions of 
such 90 day period. 

(c)(1) Prior to notice ofa 
determination by the President that an 
international energy supply emergency 
exists, plans of action may be developed 
elaborating and applying the allocation 
principles and measures established by 
the Governing Board of the IEA. Each 
such plan shall describe the types of 
substantive actions which may be taken 
under the plan and shall be as specific 
in its description of proposed 
substantive actions as is reasonable in 
light of [known] circumstances known 
at the time of approval. Plans of action 
may be modified from time to time and 
in particular may be made more detailed 
as planning continues. Any plan of ~ 
action, or modification thereof, pursuant 
to this Agreement may not be carried 
out unless approved by the 
Administrator, and by the Attorney 
General after consultation with the 
Federal Trade Commission. Any plan of 
action or modification thereof shall be 
submitted in writing by the 
Administrator to the Attorney General 
and the Federal Trade Commission at 
least 20 days before being implemented, 
provided that during an international 
energy supply emergency, the 
Administrator, subject to the approval of 
the Attorney General, may reduce such 
20-day period. 

(2) The Attorney General, in 
consultation with the Administrator, the 
Federal Trade Commission, and the 
Secretary of State, or the Administrator 
with the approval of the Attorney 
General and in consultation with the 
Federal Trade Commission and the 
Secretary of State, may at any time 
review, amend, modify, disapprove, or 
revoke, in whole or in part, on his own 
motion or upon the request of another 
federal agency or interested person, any 
plan of action submitted to him for 
approval or already approved by him. 
The Administrator shall provide notice 
to the participants of any approval, 


amendment, modification, disapproval, 
or revocation of any plan of action. 

(3) Except as provided in subsection 
5(b)(1), the joint development, joint 
formulation, or joint approval by the 
participants of any plans of action as 
described in this subsection 6(c) shall 
take place only at meetings of groups in 
which membership by the participants 
has been approved pursuant to section 
5 and which are conducted in 
accordance with the provisions of that 
section. 

(d) During an international energy 
supply emergency, any plans of action 
submitted to the Administrator and the 
Attorney General shall be deemed to 
have been approved if neither the 
Attorney General nor the Administrator 
has given notice of disapproval to the 
participants on or before the expiration 


_ ofa 20-day[s] period after receipt of the 


plan by the Attorney General and the 
Federal Trade Commission, provided 
that the Administrator, with the 
approval of the Attorney General, may 
reduce such 20-day period. 

(e)(i) During an international energy 
supply emergency, any participant may 
initiate individual, joint, or agreed 
action in implementation of this 
Agreement or plans of action approved 
pursuant to this section. Except where 
an approved plan of action contains 
other provisions for recordkeeping and 
reporting to the U.S. Government with 
respect to actions taken to carry out the 
plan of action, each participant taking 
any joint or agreed action or agreeing to 
take any action pursuant to this 
subsection shall notify the 
Administrator and the Attorney General 
within 72 hours, or longer period as 
may be determined by the 
Administrator, after the end of the week 
in which such action is taken or agreed 
upon. 

(2) Such notification shall identify . 
how such action is in implementation of 
approved plans of action, the companies 
involved in such action, the quantities 
of petroleum involved, and such other 
detail as the Administrator may require. 
It shall also identify a responsible 
person or persons who shall be prepared 
to answer inquiries by the 
Administrator or the Attorney General 
concerning the action agreed upon or 
taken. 

(3) The Administrator or the Attorney 
General may disapprove such action or 
such agreement after receipt of notice of 
the action or agreement if, after 
consultation with the Secretary of State, 
he determines that such action or 
agreement is not in implementation of 
plans of action previously approved by 
the Administrator and the Attorney 
General. 


(4) With respect to any action taken 
prior to notice of disapproval by the 
Administrator or the Attorney General, 
a defense to any civil or criminal action 
brought under the antitrust laws (or any 
similar State law) shall be available in 
accordance with section 252(f) of the 
EPCA. 

(5) Where action has been 
disapproved and appropriate corrective 
action has not been taken, the 
Administrator may, after consultation 
with the Attorney General, the Federal 
Trade Commission, and the Secretary of 
State, require the withdrawal of the 
participant from the Agreement or from 
any plan of action approved under this 
Agreement. Such withdrawal shall not 
affect any power of the Administrator to 
otherwise compel corrective action. 


7. Agreement of Participants 


The participants severally agree that 
they shall endeavor in good faith to take 
such measures as may be necessary or 
appropriate, taking into account such 
limitations as may be imposed by 
circumstances such as lack of petroleum 
resources or facilities, governmental 
restrictions or requirements, and 
economic or other detriment, to develop 
and implement plans of action 
contemplated by this Agreement. 

The failure of the Administrator, other 
government official, or the IEA to take 
any action required of them by this 
Agreement or any plans of action 
approved pursuant to this Agreement 
shall not affect the availability of the 
antitrust defense provided for actions 
taken in accordance with this agreement 
and plans of action approved pursuant 
to this Agreement. 


8. Records 


Participants shall keep whatever 
records are required by section 252 of 
the EPCA and regulation issued 
pursuant thereto. In any event, each 
participant shall maintain, for a period 
of five years, full and complete records 
of all its actions related to this 
Agreement including but not limited to 
(i) all intracorporate documents related 
to any meeting held pursuant to Section 
5 or any action proposed or carried out 
pursuant to Section 6 of this Agreement 
and (ii) any specific records and indices 
which the Administrator, the Attorney 
General, or the Federal Trade 
Commission may require. All such 
records shall be made available 
promptly upon written request to the 
Administrator, the Attorney General, or 
the Federal Trade Commission. Each 
participant shall also make such reports 
with respect to any action related to this 
Agreement as may be reasonably 
required by the Administrator, the 
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Attorney General, or the Federal Trade 
Commission. 


9. Approval of Agreement and 
Procedure for Becoming a Participant 


(a) This Agreement or any amendment 
or modification may not be carried out 
unless approved by the Attorney 
General, after consultation with the 
Federal Trade Commission, in 
accordance with the EPCA. The 
Administrator shall submit to the 
Attorney General and the Federal Trade 
Commission the proposed agreement or 
any amendment or modification, in 
writing at least 20 days prior to 
implementation, provided that during 
an international energy supply 
emergency, the Administrator, subject to 
the approval of the Attorney General, 
may reduce such 20 day period. Upon 
the Attorney General’s approval, the 
Agreement or any amendment or 
modification shall be published in the 
Federal Register. 

(b)(1) At the time this Agreement is 
submitted to the Attorney General for 
approval or subsequently, the 
Administrator shall submit to the 
Attorney General the name of any oil 
company whose participation in the 
Agreement he has determined to be 
appropriate in light of the purposes of 
this Agreement. If the Attorney General, 
after consultation with the Federal 
Trade Commission, approves the 
company’s participation, the 
Administrator may request such 
company in writing to participate. An 
oil company shall become a participant 
in the Agreement by advising the 
Administrator, in writing, of its 
acceptance of the Administrator’s 
request. The Administrator shall notify 
the Attorney General and the Federal 
Trade Commission of such acceptances. 
Notice of such requests and their 
acceptance shall be published in the 
Federal Register. Such requests and 
their acceptance shall be effective for 
the purpose of making available the 
antitrust defense provided pursuant to 
this Agreement only with respect to 
such actions by such companies as are 
within the scope of sections 5 and 6 of 
this Agreement. 

(2) Any oil company which desires to 
become a participant may ask that it be 
so requested. If the Administrator 
determines that its participation is 
appropriate in light of the purposes of 
this Agreement, he shall, subject to the 
approval of the Attorney General after 
consultation with the Federal Trade 
Commission, request that such company 
participate in accordance with the 
procedures set forth in paragraph (1) of 
this subsection. 


(3) Approval of any oil company’s 
participation in this Agreement shall 
extend to actions of other companies 
which (i) are more than 50% owned. 
directly or indirectly, by the company to 
which approval is granted, (ii) own, 
directly or indirectly, more than 50% of 
the company to which approval is 
granted, or (iii) are more than 50% 
owned, directly or indirectly, by a 
person described in (ii), provided that 
the company to which approval is 


granted notifies the Administrator and 


the Attorney Genera! of each affiliate to 
be covered by this subsection, including 
the reasons for its inclusion and the 
nature of the company’s ownership; and 
provided that neither the Administrator 
nor the Attorney General notifies the 
participant that he disapproves the 
coverage of such affiliate by this 
subsection. 


10. Notices 


Where notice under this Agreement is 
required to be furnished by a participant 
to the Administrator, the Attorney 
General, the Federal Trade Commission 
or the Secretary of State, such notice 
shall be directed to the following 
persons, or to such other persons as the 
Administrator, the Attorney General, the 
Federal Trade Commission, or the 
Secretary of State may designate: 

(a) Administrator: The Secretary 
[Administrator], U.S. Department of 
Energy [Federal Energy Administration], 
Washington, D.C. 20585 (20461). 

(b) Attorney General: Assistant 
Attorney General, Antitrust Division, 
Washington, D.C. 20530. ATTN: Chief, 
Transportation, Energy and Agriculture 
{Public Counsel and Legislative] 
Section. 

(c) Federal Trade Commission: 
Secretary, Federal Trade Commission, 
Washington, D.C. 20580., ATTN: 
Director, Bureau of Competition. 

(d) Secretary of State: Assistant 
Secretary of State for Economic and 
Business Affairs, Department of State, 
Washington, D.C. 20520. 


11. Effective Date and Duration 


(a) This Agreement or any amendment 
or modification shall become effective 
upon the date of its approval by the 
Attorney General as provided in 
subsection 252(d) of the EPCA. Unless 
revoked or disapproved by the Attorney 
General pursuant to section 252(d), it 
shall be effective whenever authorized 
by section 252 of the EPCA, or any other 
legislation. 

(b) The Attorney General, in 
consultation with the Federal Trade 


. Commission, the Secretary of State, and 


the Administrator, may review, amend, 
modify, or revoke this Agreement, on 


his own motion or upon the request of 
a federal agency or interested person, at 
any time, and, if revoked, thereby 
terminate prospectively the availability 
of any immunity to the antitrust laws (or 
similar state laws) which may be 
provided by compliance with this 
Agreement. Except as he may otherwise 
determine, the Attorney General shall 
provide at least 20 days notice to the 
Administrator, the Federal Trade 
Commission, the Secretary of State, and. 
the participants of any intention to 
amend, modify, or revoke this 
Agreement. 


12. Withdrawal From Agreement 


(a) Any participant may withdraw 
from this Agreement upon at least 30 
calendar days notice to the 
Administrator subject to the fulfillment 
of obligations incurred under this 
Agreement prior to the date of such 
notice, except that when emergency 
measures have been undertaken in 
accordance with section 6 of the 
Agreement or the Administrator ~ 
determines that such measures may be 
immediately required, the 
Administrator may postpone the 
effective date of withdrawal for up to 60 
calendar days. 

(b) The Administrator, after 
consultation with the Attorney General, 
the Federal Trade Commission, and the 
Secretary of State, may by giving not 
less than 10 calendar days written 
notice to any participant require the 
withdrawal of that participant from this 
Agreement or any plan of action 
approved pursuant to this Agreement. 


Appendix 2—Correspondence 
Concerning Approval of the 
Amendments to the Voluntary 
Agreement and Plan of Action to 
Implement the International Energy 
Program 

(1) Letter of the General Counsel of 
the Department of Energy to the 
Assistant Attorney General of the 
Antitrust Division, dated July 7, 1998: 

In accordance with section 252(d) of 
the Energy Policy and Conservation Act 
(EPCA) and section 9(a) of the 
“Voluntary Agreement and Plan of 
Action to Implement the International 
Energy Program,” I herewith submit for 
your approval proposed amendments to 
the Voluntary Agreement. 

The proposed amendments to the 
Voluntary Agreement implement 
changes recently enacted by Public Law 
105-177 to section 252 of the EPCA. 
The Administration sought the changes 
to section 252 to conform the legal 
authority for U.S. oil company 
participation in International Energy 
Agency (IEA) emergency preparedness 
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activities to current U.S. and IEA 
emergency response policy for oil 
supply disruptions. As amended by 
Public Law 105-177, the antitrust 
defense in section 252 now extends to 
participating oil companies when they 
assist the IEA in planning for and 
implementing coordinated drawdown of 
government-owned or government- 
controlled petroleum stocks, a policy 
the U.S. successfully urged upon its IEA 
partners. The enclosed amendments 
were developed through consultations 
among the staffs of the Department of 
Energy, the Department of Justice, the 
Department of State, the Federal Trade 
Commission, and representatives of the 
Secretariat of the IEA and counsel to a 
number of U.S. oil companies 
participating in the Voluntary 
Agreement. 

Upon your approval, we will provide 
notice to the Voluntary Agreement 
participants of an intention to adopt the 
proposed amendments to the Voluntary 
Agreement, as required by section 11(b) 
of the Voluntary Agreement. We request 
that you adopt the amendments, 
pursuant to your authority under 
section 252(d)(1) of the EPCA, twenty 
days after our provision of such notice 
to the participating companies. 

The Chairman of the IEA’s Industry 
Advisory Board (IAB) has advised the 
Department that at the request of the 
IEA he has scheduled an IAB meeting 
for September 11, 1998, to consider, 
among other subjects, issues related to 
the design of the IEA’s fall test of its 
procedures for coordinated drawdown 
of strategic petroleum stocks. To 
accommodate the IAB and the IEA, we 
must adopt the proposed amendments 
by the first week of September. 
cc: The Honorable Robert Pitofsky, 

Chairman, Federal Trade Commission 
Ambassador Alan Larson, Assistant 

Secretary of State for Economic and 

Business Affairs 
Roger W. Fones, Chief, Transportation, 

Energy and Agriculture Section, 

Antitrust Division. 


(2) Letter of the General Counsel of 
the Department of Energy to the 
Assistant Secretary of State for 
Economic and Business Affairs, dated 
July 7, 1998: 


I am writing to request your comments on 
the enclosed proposed amendments to the 
“Voluntary Agreement and Plan of Action to 

Implement the International Energy 
Program.” Simultaneously, I am forwarding 
this document to the Assistant Attorney 
General of the Antitrust Division for his 
approval; a copy of my letter to him is 
enclosed. 

The proposed amendments to the 
Voluntary Agreement implement changes 
recently enacted by Public Law 105-177 to 


section 252 of the Energy Policy and 
Conservation Act (EPCA). The 
Administration sought the changes to section 
252 to conform the legal-authority for U.S. oil 
company participation in International 
Energy Agency (IEA) emergency 
preparedness activities to current U.S. and 
IEA emergency response policy for oil supply 
disruptions. As amended by Public Law 105- 
177, the antitrust defense in section 252 now 
extends to participating oil companies when 
they assist the IEA in planning for and 
implementing coordinated drawdown of 
government-owned or government-controlled 
petroleum stocks, a policy the U.S. 
successfully urged upon its IEA partners. The 
enclosed amendments were developed 
through consultations among staffs of the 
Department of Energy, the Department of 
Justice, the Department of State, the Federal 
Trade Commission, and representatives of 
the Secretariat of the IEA and counsel toa 
number of the U.S. oil companies 
participating in the Voluntary Agreement. 

Subject to the approval of the Assistant 
Attorney General of the Antitrust Division, 
we will provide notice to the Voluntary 
Agreement participants of an intention to 
adopt the proposed amendment to the 
Voluntary Agreement, as required by section 
11(b) of the Voluntary Agreement. Thereafter, 
in accordance with section 252(d) of the 
EPCA and section 11(b) of the Voluntary 
Agreement, the Voluntary Agreement would 
be formally amended. 

The Chairman of the IEA’s Industry 
Advisory Board (IAB) has advised the 
Department that at the request of the IEA he 
has scheduled an IAB meeting for September 
11, 1998, to consider, among other subjects, 
issues related to the design of the IEA’s fall 
test of its procedures for coordinated 
drawdown of strategic petroleum stocks. To 
accommodate the IAB and the IEA, we must 
adopt the proposed amendments by the first 
week of September. 

It would be appreciated if you would 
address any comments you may wish to 
make with respect to the proposed 
amendments to the Voluntary Agreement 
both to the Assistant Attorney General of the 
Antitrust Division and to me. 


cc: The Honorable Joel I. Klein, Assistant 
Attorney General, Antitrust Division 

The Honorable Robert Pitofsky, Chairman, 
Federal Trade Commission. 


(3) Letter of the General Counsel of 
the Department of Energy to the 
Chairman of the Federal Trade 
Commission, dated July 7, 1998: 


In accordance with section 252(d) of the 
Energy Policy and Conservation Act (EPCA) 
and section 9(a) of the “Voluntary Agreement 
and Plan of Action to Implement the 
International Energy Program,” I herewith 
submit for your comments proposed 
amendments to the Voluntary Agreement. 
Simultaneously, I am forwarding this 
document to the Assistant Attorney General 
of the Antitrust Division for his approval; a 
copy of my letter to him is enclosed. 

- The proposed amendments to the 
Voluntary Agreement implement changes 
recently enacted by Public Law 105-177 to 
section 252 of the EPCA. The Administration 


sought the changes to section 252 to conform 
the legal authority for U.S. oil company 
participation in International Energy Agency 
(IEA) emergency preparedness activities to 
current U.S. and IEA emergency response 
policy for oil supply disruptions. As 
amended by Public Law 105-177, the 
antitrust defense in section 252 now extends 
to participating oil companies when they 
assist the IEA in planning for and 
implementing coordinated drawdown of 
government-owned or government-controlled 
petroleum stocks, a policy the U.S. . 
successfully urged upon its IEA partners. The 
enclosed amendments were developed 
through consultations among the staffs of the 
Department of Energy, the Department of 
Justice, the Department of State, the Federal 
Trade Commission, and representatives of 
the Secretariat of the IEA and counsel to a 
number of U.S. oil companies participating 
in the Voluntary Agreement. 

Subject to the approval of the Assistant 
Attorney General of the Antitrust Division, 
we will provide notice to the Voluntary 
Agreement participants of an intention to 
adopt the proposed amendments to the 
Voluntary Agreement, as required by section 
11(b) of the Voluntary Agreement. Thereafter, 
in accordance with section 252(d) of the 
EPCA and section 11(b) of the Voluntary 
Agreement, the Voluntary Agreement would 
be formally amended. 

The Chairman of the IEA’s Industry 
Advisory Board (IAB) has advised the 
Department that at the request of the IEA he 
has scheduled an IAB meeting for September 
11, 1998, to consider, among other subjects, 
issues related to the design of the IEA’s fall 
test of its procedures for coordinated 
drawdown of strategic petroleum stocks. To 
accommodate the IAB and the IEA, the 
Department of Justice must adopt the 
proposed amendments by the first week of 
September. 

It would be appreciated if you would 
address any comments you may wish to 
make with respect to the proposed 
amendments to the Voluntary Agreement 
both to the Assistant Attorney General of the 
Antitrust Division and to me. 
cc: The Honorable Joel I. Klein, Assistant 

Attorney General of the Antitrust Division 
Ambassador Alan Larson, Assistant Secretary 

of State for Economic and Business Affairs 


(4) Letter of the Acting Assistant 
Attorney General of the Antitrust 
Division to the General Counsel of the 
Department of Energy, dated July 27, 
1998: 


This letter is in response to your letter of 
July 7, 1998 by which you seek approval 
from the Department of Justice 
(“Department”) of proposed amendments to 
the “Voluntary Agreement and Plan of 
Action to Implement the International Energy 
Program” (‘Voluntary Agreement”). The 
proposed amendments implement changes 
recently enacted to Section 252 of the Energy 
Policy and Conservation Act (“‘“EPCA”’) to 
extend the antitrust defense to cover advice 
given by U.S. oil companies to the 
International Energy Agency (“IEA”) on the 
coordinated drawdown of government- 
owned or government-controlled oil stocks. 
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Section 252(d) of EPCA and section 9(a) of 
the Voluntary Agreement require the 
Department’s approval before the proposed 
amendments can be adopted. Those sections 
preclude the Department from approving the . 
amendments until it receives the advice of 
the Federal Trade Commission. On July 21, 
1998, the Federal Trade Commission 
informed the Department that it had no 
objection to the Department’s approval of the 
proposed amendments. 

As you note in your letter, the Department 
participated in the development of the 
proposed amendments. Our role has been to 
ensure that the Voluntary Agreement cannot 
be used by participating oil companies to 
collude on prices. The Voluntary Agreement 
and the proposed amendments provide the 
necessary assurances to permit the Voluntary 
Agreement participants to proceed with 
planned meetings and begin assisting the IEA 
in the development of a coordinated 
drawdown plan. The Department hereby 
approves the proposed amendments. 
Division staff will participate with the FTC 
in the development of additional 
amendments, as needed. 

The Department will not adopt the 
proposed amendments until twenty days 
after you publish a notice of our intention to 
adopt them. This procedure is in accordance 
with Section 11(b) of the Voluntary 
Agreement. 


(5) Letter of the Chairman, Federal 
Trade Commission, to the Assistant 
Attorney General of the Antitrust 
Division, dated July 21, 1998: 


The Department of Energy recently 
requested that you approve the attached 
amendments to the Voluntary Agreement and 
Plan of Action to Implement the International 
Energy Program (‘Voluntary Agreement’’). 
The Voluntary Agreement requires that the 
Commission consult with you before your 
approval. 

The proposed amendments to the 
Voluntary Agreement implement changes 
recently enacted by Public Law 105-177 to 
Section 252 of the Energy Policy and 
Conservation Act. The Administration sought 
the changes to Section 252 to enable U.S. oil 
companies to advise the International Energy 
Agency (“IEA”) on the coordinated 
drawdown of government-owned or 
government-controlled oil stocks. 

The Commission has no objection to your 
approving the proposed amendments. We 
note, however, that the proposed 
amendments do not contain details of how 
U.S. oil companies will interact with each 
other and with the IEA in fulfilling the goal 
of the recently amended legislation. Our staff 
has informed us that these details will be 
developed during industry meetings this fall 
and will be incorporated in future 
amendments to the Voluntary Agreement. 

By direction of the Commission. 


(6) Letter of the Acting Assistant 
Secretary of State for Economic and 
Business Affairs to the General Counsel 
of the Department of Energy, dated July 
24, 1998: 

I am responding to your July 7 letter 
requesting comments on proposed 


amendments to the ‘Voluntary Agreement 
and Plan of Action to Implement the 
International Energy Program.”’ 

The Department of State supports the 
proposed amendments to the Voluntary 
Agreement. We believe the amendments to 
implement the recently enacted changes to 
the Energy Policy and Conservation Act 
should facilitate U.S. oil company 
participation in the International Energy 
Agency’s oil crisis emergency response 
activities. Thank you for the opportunity to 
review the proposed amendments. 
cc: The Honorable Joel I. Klein, Assistant 

Attorney General of the Antitrust Division. 
The Honorable Robert Pitofsky, Chairman, — 

Federal Trade Commission 


[FR Doc. 98-—20727 Filed 8—3—98; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP98-355—002] 
Chandeleur Pipe Line Company; 


‘Notice of Compliance Filing 


July 29, 1998. 

Take notice that on July 27, 1998, 
Chandeleur Pipe Line Company 
(Chandeleur) tendered for re-filing as 
part of its FERC Gas Tariff, Second 
Revised Volume No. 1, revised tariff 
sheets to be effective August 1, 1998. 

Chandeleur states that Substitute 
Second Revised Sheet No. 43 is 
resubmitted to correct its length of term 
under the capacity release provision to 
5 years, as accepted by the Commission 
May 7, 1997 on its First Revised Sheet 
No. 43 under General Terms and 
Conditions, Section 7.8. 

Chandeleur states that Third Revised 
Sheet No. 69A is resubmitted to correct 
the sheet number, which was previously 
submitted in error, as First Revised 
Sheet No. 69A. 

Chandeleur states that it is serving 
copies of the filing to its customers, 
State Commissions and interested 
parties. 

Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed as provided in Section 154.210 of 
the Commission’s Regulations. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 


inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

{FR Doc. 98-20674 Filed 8-3-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP98-679-000] 


Columbia Gas Transmission 
Corporation; Notice of Request Under 
Blanket Authorization 


July 29, 1998. 

Take notice that on July 21, 1998, 
Columbia Gas Transmission Corporation 
(Columbia), 12801 Fair Lakes Parkway, 
Fairfax, Virginia 22030-0146, filed in 
Docket No. CP98-679—000, a request 
pursuant to Section 157.205 and 
157.211 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205 and 157.211) for 
authorization to construct a new 
delivery point to Columbia Gas of 
Virginia, Inc. (CGV), in Prince George 
County, Virginia, under Columbia’s 
blanket certificate issued in Docket No. 
CP83-—76—000, pursuant to 18 CFR Part 
157, Subpart F of the Natural Gas Act, 
all as more fully set forth in the request 
which is on file with the Commission 
and open to public inspection. 

Columbia requests authorization to 
construct and operate a new point of 
delivery for firm transportation service 
and will provide the service pursuant to 
Columbia’s blanket certificate issued in 
Docket No. CP86—240-000 under 
existing rate schedules and within 
certificated entitlements. 

Columbia states that the estimated 
quantities of natural gas to be delivered - 
at the new delivery point would be 
6,000 Dth per day and 2,190,000 Dth 
annually. Columbia indicates that CGV 
requested the new delivery point to 
serve Chaparral Steel, an industrial 
customer. 

It is stated that the estimated cost to 
construct the new delivery point is 
$45,800, and that CGV would reimburse 
Columbia 100% of the total actual cost 
of the proposed construction. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
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filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-20668 Filed 8~3—98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP98-275-001] 


Equitrans, L.P.; Notice of Proposed 
Changes in FERC Gas Tariff 


July 29, 1998. 

Take notice that on July 27, 1998, 
Equitrans, L.P. (Equitrans) tendered for 
filing as part of its FERC Gas Tariff, First 
Revised Volume No. 1, the following 
revised tariff sheet to become effective 
August 1, 1998: 

Substitute Second Revised Sheet No. 269 


Equitrans states that the purpose of 
this filing is to comply with the 
Commission’s Letter Order issued on 
July 29, 1998 in the captioned docket. 
In the July 20 Order, the Commission 
required Equitrans to include by 
reference or verbatim the GISB 
standards 4.3.5 and 4.3.16. Equitrans 
has incorporated by reference GISB 
standards 4.3.5 and 4.3.16 in its General 
Terms and Conditions, Section 35.1 of 
its FERC Gas Tariff. : 

Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed as provided in Section 154.210 of 
the Commission’s Regulations. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-20673 Filed 8~3-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Project Nos. 2004-073 and 11607-000] 


Holyoke Water Power Company, 
Holyoke Gas & Electric Department, 
Ashburnham Municipal Light Plant, 
and Massachusetts Municipal 
Wholesale Electric Company; Notice of 
Intent to Conduct Public Meeting for 
the Holyoke Project on the Connecticut 
River 


July 29, 1998. 

The Federal Energy Regulatory 
Commission (Commission) is reviewing 
the Holyoke Water Power Company’s 
application for a new license for the 
continued operation of the Holyoke 
Project on the Connecticut River, 
Massachusetts. The Commission is 
similarly reviewing a competing 
application for the Holyoke Project by 
the Holyoke Gas & Electric Department, 
the Ashburnham Municipal Light Plant, 
and the Massachusetts Municipal 
Wholesale Electric Company. The 
Commission will hold a public meeting 
on August 25, 1998, in preparation for 
completing an Environmental Impact 
Statement (EIS), under the National 
Environmental Policy Act (NEPA), and 
assessing the competing applications for 
relicensing the Holyoke Project. 

Commission staff will hold the public 
meeting in the vicinity of the Holyoke 
Project. The purpose of the meeting is 
to entertain further comments on the 
environmental issues to be included in 
the EIS. The staff will also consider 
arguments regarding which of the two 
competing applications present the best 
adapted plan for use of the resources of 
the waterway. We invite all interested 
agencies, non-governmental 
organizations (NGOs), and individuals 
to attend the meeting. The time and 
location of the meeting is shown below. 


DATE: Tuesday, August 25, 1998 
TIME: 7:00 p.m. until 10:00 p.m. 
PLACE: Holiday Inn, 245 Whiting Farms 

Road, Holyoke, MA 01040. . 

At the meeting, the staff will: (1) 
summarize the status of the relicense 
proceeding(s) and the environmental 
issues identified in Scooping Document 
2; (2) receive statements on 
environmental issues that should be 
analyzed in the EIS; and (3) receive 
statements by the applicants, agencies, 
NGOs, and general public on which 
applicant has proposed the best adapted 
plan for use of resources of the 


waterway, and how the favored 


application is superior. Statements on 
the merits of the competing applications 
should indicate how the project plans of 
each applicant will be adapted to a 
comprehensive plan for improving or 
developing the waterway. Speakers 
favoring one competing application over 
the other should direct their arguments 
to a comparison of the merits of the 
respective proposals. 


The meeting will be recorded by a 
court reporter, and al] statements (oral 
and written) will become part of the 
Commission’s public record for the 
project. Before the meeting starts, all 
individuals who attend, will be asked to 
identify themselves by signing in. 
Individuals that intend to make 
statements during the meeting will be 
asked to sign in and clearly identify 
themselves for the record prior to 
speaking. Time allotted for 
presentations will be determined by 
staff based on the length of the meeting 
and the number of people wanting to 
speak. All individuals wishing to speak 
will be provided at least five minutes to 
present their views. 


Interested parties who choose not to 
speak, or who are unable to attend the 
public meeting, may provide written 
comments to the Commission until 
September 11, 1998. Written comments 
should be submitted to the Secretary, 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426. 


The first page of all filings should 
indicate ‘Holyoke Project, FERC. No. 
2004-073” and/or “Holyoke Project, 
FERC. No. 11607—000”’ at the top of the 
page. All filings sent to the Secretary of 
the Commission should contain an 
original and eight copies. Failure to file 
an original and eight copies may result 
in appropriate staff not receiving the 
benefit of your comments in a timely 
manner. Furthermore, participants in 
this proceeding are reminded that if 
they file comments with the 
Commission, they must serve a copy of 
their filing to the parties on the 
Commission’s service list. 


For further information, please 


contact Allan Creamer at (202) 219— 
0365. 2 


Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-20667 Filed &-3—98; 8:45 am] 
BILLING CODE 6717-01-M 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP98-687-000) 


Mid Louisiana Gas Company; Notice of 
Request Under Blanket Authorization 


July 29, 1998. 

Take notice that on July 23, 1998, Mid 
Louisiana Gas Company (Mid 
Louisiana), 1100 Louisiana Street, Suite 
2950, Houston, Texas 77002, filed in 
Docket No. CP98-687—000 a request 
pursuant to Sections 157.205 and 
157.212 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205, 157.212) for 
authorization to operate an existing tap 
located in West Feliciana Parish, 
Louisiana, as a delivery point, the 
accommodate natural gas transportation 
deliveries for Midcost Marketing, Inc. 
(Midcoast), an existing customer, under 
Mid Louisiana’s blanket certificate 
issued in Docket No. CP82-539-000 
pursuant to Section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request that is on file with the 
Commission and open to public 
inspection. 

Mid Louisiana seeks authorization to 
operate an existing tap and install the 
necessary measurement and regulator 
facilities to accommodate the delivery of 
transportation volumes for gas lift 
operations under Mid Louisiana’s 
currently effective interruptible 
transportation agreement with Midcost 
dated September 1, 1998. Mid Louisiana 
states that Midcoast has requested the 
installation of the proposed facilities in 
order to effectuate a sales transaction to 
riverside Pipeline. 

Mid Louisiana states that the 
estimated average daily deliveries from 
the proposed facilities will be 
approximately to 50 MMBtu, with a 
peak design capacity of 400 MMBtu. 
Mid Louisiana estimates the average 
annual quantity to be 15,000 MMBtu. 

Mid Louisiana states that the 
estimated cost to install the facilities 
will be $1,800, which will include the 
necessary metering and regulation 
equipment all of which will be 
reimbursed by Midcoast. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205) of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 


the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Linwood A. Watson, Jr., 

Acting Secretary. 

{FR Doc. 98-20671 Filed 8—-3—98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP98-202-001] 


Natural Gas Pipeline Company of 
America; Notice of Change in FERC 
Gas Tariff 


July 29, 1998. 

Take notice that on July 24, 1998, 
Natural Gas Pipeline Company of 
America (Natural) tendered for filing as 
part of its FERC Gas Tariff, Sixth 
Revised Volume No. 1, Eighth Revised 
Sheet No. 319, to be effective September 
1, 1998. 

Natural states that the purpose of this 
filing is to follow the Commission’s 
suggestion made on Page 2 of the 
Commission’s letter order issued May 
29, 1998 in Docket No. RP98—202-—000 
wherein the Commission suggested that 
Natural revise Section 21.3(c) of the 
General Terms and Conditions of 
Natural’s Tariff (GT&C) if Natural 
believes that the provisions of said 
section are no longer applicable or are 
administratively burdensome. Natural 
states that the instant filing follows the 
Commission’s suggestion; however, 
rather than revise Section 21.3(c) of the 
GT&C, Natural has proposed to revise 
Section 21.3(d) of the GT&C instead. 

Natural requested any waivers which 
may be required to permit the tendered 
tariff sheet to become effective 
a 1, 1998. 

atural states that copies of the filing 
have been mailed to Natural’s 
customers, interested state regulatory 
agencies and all parties set out on the 
official service list in Docket No. RP98— 
202. 

Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Section 
385.211 of the Commission’s Rules and 
Regulations. All such protests must be 
filed as provided in Section 154.210 of 
the Commission’s Regulations. Protests 


will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceedings. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-20672 Filed 83-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. OAS97—406-001] 


Northern States Power Company 
(Minnesota), Northern States Power 
Company (Wisconsin); Notice of Filing 


July 29, 1998. 

Take notice that on May 20, 1998, 
Northern States Power Company 
(Minnesota) and Northern States Power 
Company (Wisconsin) (collectively, 
NSP), submitted revised standards of 
conduct under Order Nos. 889, et seq. 
NSP’s May 20, 1998 filing revised 
standards which NSP submitted on 
March 16, 1998 in response to the 
Commission’s February 12, 1998 order 
on standards of conduct.? NSP states 
that it served copies of its filing on all 
parties on the Commission’s official 
service list in this proceeding, all 
wholesale electric customers taking 
Point-to-Point or Network Integration 
Service under the NSP Open Access 
Transmission Tariff, customers 
receiving service under non-Tariff long 
term transmission service agreements, 
and state regulatory agencies in 
Minnesota, Wisconsin, Michigan, North 
Dakota and South Dakota. 

Any person desiring to be heard or to 
protest NSP’s May 20, 1998 filing 
should file a motion to intervene or 
protest with the Federal Energy” 
Regulatory Commission, 888 First 
Street, N.E., Washington, D.C. 20426, in 
accordance with Rules 211 or 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 or 385.214). 


1 Open Access Same-Time Information System 
(Formerly Real-Time Information Network) and 
Standards of Conduct, 61 FR 21737 (May 10, 1996), 
FERC Stats. & Regs., Regulations Preambles January 
1991-June 1996 4 31,035 (April 24, 1996); Order 
No. 889-A, order on rehearing, 62 FR 12484 (March 
14, 1997), Il] FERC Stats. & Regs. 31,049 (March 
4, 1997); Order No. 889-B, rehearing denied, 62 FR 
64715 (December 9, 1997), 81 FERC 961,253 
(November 25, 1997). 

2 Arizona Public Service Company, et al., 82 
FERC 4 61,132 (1998), order on rehearing, 83 FERC 
461,357 (1998). 
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All such motions to intervene or 
protests should be filed on or before 
August 10, 1998. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of the filing are on file with the 
Commission and are available for public 
inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-20734 Filed 8-3-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federa! Energy Regulatory 
Commission 


[Docket No. CP98-682-000] 


Viking Gas Transmission Company; 
Notice of Request Under Bianket 
Authorization 


July 29, 1998. 

Take notice that on July 22, 1998, 
Viking Gas Transmission Company 
(Viking), 825 Rice Street, St. Paul, 
Minnesota, 55117, filed in Docket No. 
CP98-—682-—000 a request pursuant to 
Sections 157.205, and 157.212, of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205, 
157.212) for authorization to add a new 
delivery point to accommodate natural 
gas deliveries to Wisconsin Gas 
(Wisconsin) in Polk County, Wisconsin 
under Viking’s blanket certificate issued 
in Docket No. CP88-679-000 pursuant 
to Section 7 of the Natural Gas Act, all 
as more fully set forth in the request that 
is on file with the Commission and open 
to public inspection. 

Viking states that Wisconsin has 
requested metering capacities to 
accommodate up to 3,600 Dth of gas per 
day at the Black Brook delivery point. 
Viking states that the new delivery point 
will not exceed contract quantities, and 
the changes proposed are not prohibited 
by Viking’s tariff. They also state that 
they have sufficient capacity in its 
system to accomplish delivery of gas to 
the proposed delivery point without 
detriment or disadvantage to Viking’s 
other customers. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 


protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-20670 Filed 8-3-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP98-681-000] 


Williams Gas Pipelines Central, inc.; 
Notice of Request Under Blanket 
Authorization 


July 29, 1998. 

Take notice that on July 22, 1998, 
Williams Gas Pipelines Central, Inc. 
(Williams), P.O. Box 3288, Tulsa, 
Cklahoma 74101, filed in Docket No. 
CP98-681—000 a request pursuant to 
Sections 157.205 and 157.216 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205, 
157.216) for authorization to abandon 
by reclaim facilities installed to receive 
transportation gas from Holden Energy 
Corporation (Holden), located in Alfalfa 
County, Oklahoma, under Williams’ 
blanket certificate issued in Docket No. 
CP82-—479—000, pursuant to Section 7(c) 
of the Natural Gas Act, all as more fully 
set forth in the request that is on file 
with the Commission and open to 
public inspection. 

Williams proposes to abandon 
facilities used for the receipt of 
transportation gas from Holden at the 
Kasperak 27-1 well located in Section 
27, Township 29 North, Range 12 West, 
Alfalfa County, Oklahoma. Williams 
declares that the facilities were 
originally installed by Williams in 1985 
to receive transportation gas from 
Holden. 

Williams asserts that Holden has 
informed Williams that they are 
reclaiming this production due to low 
volume, line pressure, and dew point 
problems. 

Williams states that the cost to 
reclaim the meter setting and 
appurtenant facilities is estimated to be 
approximately $1,175. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 


file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Linwood A. Watson, Jr., 

Acting Secretary. 


Doc. 98-20669 Filed 8-3—-98; 8:45 am] 


BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 
Western Area Power Administration 


Collections From Central Valley 
Project Power Contractors to Carry 
Out the Restoration, improvement, and 
Acquisition of Environmental Habitat 
Provisions of the Central Valley Project 
Improvement Act of 1992 


AGENCY: Western Area Power 
Administration, DOE. 


ACTION: Notice of final procedures. 


SUMMARY: The Western Area Power 
Administration (Western) is, by 
publication of this notice, announcing 
its final procedures for the assessment 
and collection of restoration fund 
payments from the Central Valley 
Project (CVP) power contractors. These 
final procedures supersede the 
procedures published in the Federal 
Register on April 8, 1994. Western 
published the proposed procedures in 
the Federal Register on April 13, 1998. 
Included in this notice is a discussion 
of the comments on the proposed 
procedures. 

DATES: The final procedures will 
become effective September 3, 1998 and 
will remain in effect until superseded. 
ADDRESSES: Information regarding the 
final procedures, including comments, 
letters, and other supporting documents 
made or kept by Western to develop 
these final procedures, is available for 
public inspection-and copying at 
Western’s Sierra Nevada Customer 
Service Region, 114 Parkshore Drive, 
Folsom, California. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Zola M. Jackson, Power Marketing 
Manager, Sierra Nevada Customer 
Service Region, Western Area Power 


| 
| 
| 
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Administration, 114 Parkshore Drive, 
Folsom, California, 95630—4710, (916) 
353-4421. 

SUPPLEMENTARY INFORMATION: Section 
3407 of the CVP Improvement Act of 
1992 (Act) (Pub. L. 102-575, 106 Stat. 
4706, 4726) establishes in the Treasury 
of the United States the CVP Restoration 
Fund (Restoration Fund) to carry out the 
habitat restoration, improvement, and 
acquisition provisions of the Act. The 
Act further requires the Secretary of the 
Interior to assess and collect annual 
mitigation and restoration payments 
from CVP water and power contractors 
(Restoration Payments). The Secretary of 
the Interior, through the Bureau of 
Reclamation (Reclamation), is 
responsible for determining and 
collecting the CVP water and power 
contractors’ shares of the annual total 
restoration payment obligation. 

Western is responsible for the 
marketing and transmission of CVP 
power. Western has agreed to 
administer the assessment and 
collection of the Restoration Payments 
from CVP power contractors. Western 
has executed a letter of agreement with 
Reclamation to establish procedures for 
depositing the collections from CVP 
power contractors into the Restoration 
Fund. 

Western will assess the annual power 
restoration payment obligation, 
determined by Reclamation, to CVP 
power contractors. Western will issue a 
monthly Restoration Fund Bill to each 
CVP power contractor. This bill will 
reflect the amount the CVP power 
contractor must pay into the Restoration 
Fund. The CVP power contractor pays 
that amount to Western, who will 
transfer all amounts collected from CVP 
power contractors to Reclamation for 
deposit into the Restoration Fund. 

estern published final procedures in 
the Federal Register on April 8, 1994 
(59 FR 16801). Those procedures 
provided that Western review the 
procedures if an apparent inequity in 
the assessment method is discovered. 
An apparent inequity was discovered 
and Western initiated the public process 
to replace the procedures. 


Public Notice and Comment 


Summarized below is the process 
Western used to ensure involvement of 
interested parties in the development of 
the final procedures for the assessment 
and collection of Restoration Fund 
payments from CVP power contractors. 

1. Western published a notice in the 
Federal Register (63 FR 18005) on April 
13, 1998. This notice officially 
announced the proposed procedures, 
initiated the public consultation and 
comment period, and announced the 


public information and comment 
forums. 

2. Western sent letters on April 16, 
1998, to all CVP preference customers 
and interested parties transmitting the 
Federal Register notice dated April 13, 
1998, and announcing the times and 
locations for the two public forums. 

3. Western held the public 
information and comment forums on 
April 29, 1998, at its Sierra Nevada 
Customer Service Region in Folsom, 
California. At the public information 
forum, Western explained the proposed 
procedures, detailed a proposed option, 
and answered questions. Western held 
the public comment forum after the 
public information forum, to give the 
public the opportunity to comment for 
the record. Two representatives made 
oral comments. 

4. Western mailed letters to all CVP 
preference customers and interested 
parties on May 1, 1998, informing them 
of the information provided at the April 
29, 1998, public information forum. The 
information contained a description of 
the option that Western was offering for 
public comment. 

5. Western received four comment 
letters during the public consultation 
and comment period. Western reviewed 
and considered all comments received 
by the end of the public consultation 
and comment period, May 13, 1998, in 
developing the final procedures. 

Western received written comments 
from the following organizations: 
Ecosystem Management International, 

Inc. (Arizona) 

Trinity County Public Utilities District 

(California) 

Sacramento Municipal Utility District 

(California) 

City of Redding (California) 

Representatives of the following 
organizations made oral comments: 
Sacramento Municipal Utility District 

(California) 

U.S. Bureau of Reclamation, Mid-Pacific 

Region (California) 

Summarized below are the 
paraphrased comments Western 
received and Western’s responses to 
those comments. Western used specific 
comments for clarification where 
necessary. 


A. Alternative Method for Assessing the 
Annual Power Restoration Payment 
Obligation (PRPO) 


Comment: The alternative method 
should be the primary method for 
assessing the annual PRPO and the 
other proposed method in the Federal 
Register (63 FR 18005) notice of April 
13, 1998, should be the alternative 
method. 


Response: The commentator did not 
provide sufficient justification for 
changing Western’s proposal. 
Furthermore, Western presented the 
alternative method, as proposed in the 
Federal Register notice of April13, 
1998, to various CVP power contractors 
at customer meetings. The resulting 
consensus from these meetings was that _ 
there is not enough general support for 
making the alternative method the 
primary method. Western will continue 
to offer the alternative method as an 
option for assessing the annual PRPO. 

Comment: Including an alternative 
method for assessing the annual PRPO 
in the procedures is encouraging. The 
alternative method should give CVP 
contractors a method to average the 


_ payments over the entire year without 


significant changes caused by large 
midyear adjustments. 

Response: Western agrees with the 
comment to offer the alternative method 
as an option for assessing the annual 
PRPO. Under the alternative method, 
Western determines the CVP power 
contractor’s Restoration Fund payment 
amount monthly by prorating the CVP 
power contractor’s share of the annual 
PRPO based on the CVP power 
contractor’s forecasted or prior year’s 
power purchases. CVP power 
contractors who prefer the alternative 
method must notify Western in writing 
before August 31, 1998. 


B. Option That Changes the Assessment 
Year Period and the Assessment Month 


Comment: The information presented 
on the option at the public information 
forum and as provided in Western’s 
letter dated May 1, 1998, lacked the 
necessary supporting historical load 
data to support the advantage of moving 
the month when assessments are made 
and then billed. The commentator is not 
opposed to moving the month when 
assessments are made and then billed, if 
Western can provide supporting details 
showing that this better balances the 
capacity and energy usage on a 
percentage basis for each customer 
group for the first 6 months of the 
assessment year. 

Response: Western’s May 1, 1998, 
letter offered to provide additional 
information on the option if requested. 
The supporting data for this option is 
part of the record and is available for 
review. The supporting data shows that 
this method better balances the capacity 
and energy usage. 


C. Assessing the Annual PRPO Based on 
a Percentage Split of 50 Percent to 
Capacity and 50 Percent to Energy 
Comment: Western should present an 
analysis of using a 40/60, a 60/40, and 
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a 50/50 percent split of the PRPO, as 
well as any other percentage 
combinations that they see as necessary 
for evaluating the sharing of the PRPO 
to capacity and energy. The 
commentator believes an analysis of 
how the PRPO is shared by different 
customer groups for different 
combinations of capacity and energy, 
over a projected 5-year period (or based 
on historical capacity and energy sales 
data for the last 5 years), would help 
justify Western’s decision to continue to 
use a 50/50 percent split between 
capacity and energy sales. 

Response: Western reviewed the 
procedure in assessing the annual PRPO 
based on a percentage split of 50 percent 
to capacity and 50 percent to energy. 
Western believes that continuing to 
assess the annual PRPO based on this 
50/50 percentage split would reflect the 
actual percentage split used. Western 
performed an analysis with CVP power 
contractors’ historical capacity and 
energy amounts, delivered or scheduled 
with Western, for Fiscal Year (FY) 1994 
(when assessment and collection of 
restoration fund payments began) 
through FY 1996 (complete data for FY 
1997 was unavailable at the time). The 
results of this analysis showed that the 
historical average capacity and energy 
percentage splits were close to a 50/50 
basis. Western presented these results to 
various CVP power contractors at 
customer meetings. The consensus from 
these meetings recommended that 
Western continue to use the procedure 
in assessing 50 percent of the annual 
PRPO to capacity and 50 percent to 
energy. Furthermore, the 50/50 percent 
split is consistent with the recent CVP 
rate adjustment proceeding, in which 
Western’s cost of the CVP power 
generation was allocated 50 percent to 
capacity and 50 percent to energy. The 
analysis is part of the record and is 
available for review. 


D. Adjustment to the Annual PRPO 


Comment: Some advantages may exist 
in lowering the proposed 25 percent 
deviation figure used to determine if 
adjustments are needed to the capacity 
and energy multipliers. A benchmark in 
the range of 10 to 15 percent is 
suggested. The lower figure would 
reduce the risk of how carryover funds 
will be treated for the over collected 
situations and would reduce the burden 
for makeup payments in a following 
year for the under collected situations. 

Response: Western evaluated the 
issue and agrees with the comment. As 
a result, Western is including a 15 
percent greater or less benchmark figure 
to determine if adjustments are needed 


to the capacity and energy multipliers, 
in the final procedures. 


E. Other Comments 


Comment: An inequity will continue 
to exist if the procedures are adopted as 
published in the Federal Register notice 
of April 13, 1998. The legislative 
authority to construct the Trinity River 
Division (TRD) included provisions to 
mitigate the resulting local economic 
and environmental impacts. However, 
those provisions have not come close to 
compensating the people of Trinity 
County for the TRD’s impacts. Yet the 
TRD has provided tremendous benefits 
to the Central Valley, including 
reducing the environmental losses to the 
Central Valley’s ecosystem. 
Contributions to the Restoration Fund 
mean that the people of Trinity County 
pay twice to restore the Central Valley’s 
ecosystem. This is clearly an inequity 
that Western could end by exempting 
Trinity County from further Restoration 
Fund charges. The CVP Improvement 
Act of 1992 provides Western 
significant discretion on how to allocate 
the cost of the Restoration Fund among 
its coniractors. The commentator urges 
Western to use this discretion to limit 


Restoration Fund payments to those 


who have benefited from the ecological 
losses. 

Response: Western analyzed the CVP 
Improvement Act of 1992 regarding the 
assessment of the Restoration Fund’s 
cost, and similar costs under other 
related legislation affecting CVP power 
contractors. Western has discretion in 
how the Restoration Fund’s cost that is 
assessed to power is allocated. Western 
also analyzed Trinity County’s 
contribution toward the restoration 
programs compared to contributions 
made by other CVP. power contractors. 
Western concluded from this analysis 
that Trinity County may, at times, be 
paying a greater share of the costs for 
these restoration programs. Based on 
these findings, it is appropriate to adjust 
the amounts of Restoration Fund 
payments assessed to Trinity County by 
prospectively applying a credit to the 
monthly Restoration Fund bills for 
Trinity County. The amount and timing 
of the credits will be determined by 
Western and set forth in an agreement 
with Trinity County. The credit will not 
be greater than Trinity County’s share of 
the PRPO. 

Comment: How much revenue has 
been transferred to the Bureau of 
Reclamation under the aegis of the CVP 
Improvement Act since 1993? What rate 
was Charged to the power contractors for 
the actual capacity and energy for 1993 
through 1997? Has the addition of the 
Restoration Fund caused the repayment 


period for the CVP to be extended? 
What percentage of the total revenues 
does the Restoration Fund represent? Is 
it 1 percent of the total revenue or 
larger? 

esponse: Western provided the data 
requested by the commentator. The data 
is part of the record and is available for 
review. 

Comment: The commentator 
requested that Western clarify the 
statement found in the Federal Register 
notice of April 13, 1998, that any 
balances remaining on the CVP power 
contractor’s Restoration Fund bill(s) 
must be paid in full by the thirtieth 
(30th) of September for each assessment 
year. Western should state that 
September 30 is the last day for Western 
to transfer all Restoration Fund 
payments received from CVP power 
contractors to Reclamation for deposit 
into the Restoration Fund. The 
clarification is requested to ensure that 
the reference date of September 30 is 
not confused with the actual due date 
for Restoration Fund Bills. 

Response: Western agrees with the 
comment and has clarified this 
statement in the final procedures. 


Changes to Proposed Procedures 
Western considered all comments 


’ received during the 30-day public 


consultation and comment period and 
has made changes to the proposed 
procedures. While the decisions 
outlined in the final procedures may not 
reflect a consensus on every issue, 
Western believes the final procedures to 
be an equitable distribution of the total 
restoration payment obligation among 
the CVP power contractors. The final 
procedures will provide the mechanism 
required to assess and collect an amount 
that is reasonably expected to equal the 
amount allocated to power by 
Reclamation. 

Under the proposed procedures, the 
assessment month was defined as the 
service month 1 month prior to the 
billing month. The assessment year was 
defined as the period that uses the 
service months from August 1 through 
July 31 for which CVP power 
contractors will be billed for Restoration 
Payments. These definitions have been 
changed. In the final procedures, the 
assessment month is defined as the 
service month which is 3 months prior 
to the billing month, and the assessment 
year is defined as the period that uses 
the service months from June 1 through 
May 31 for which CVP power 
contractors will be billed Restoration 
Payments. 

he proposed procedures provided 
for a midyear adjustment period. If the 
actual payment amounts are 25 percent 
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greater or less than projected, Western 
would adjust the capacity and energy 
multipliers for the remaining months of 
the subject assessment year. The 25 
percent deviation amount has been 
changed to 15 percent. 

The proposed procedures included a 
reviewing process for Western to review 
the procedures every 5 years, or if one 
of three provisions occurs. The final 
procedures added another provision in 
which Western will review the 
procedures if any significant change 
occurs that affects the procedures. 


Final Procedures 
A. Acronyms and Definitions 


As used herein, the following 
acronyms and definitions when used 
with initial capitalization, whether 
singular or plural, will have the 
following meanings: 

Administrator: The Administrator of 
the Western Area Power 
Administration. 

Assessment Month: The service 
month, which is 3 months prior to the 
Billing Month. 

Assessment Year: The period that 
uses the service months from June 1 
through May 31 for which CVP Power 
Contractors will be billed Restoration 
Payments. 

Billing Month: The month CVP Power 
Contractors will be billed for the 
Restoration Payments. 

Central Valley Project (CVP): A 
multipurpose Federal water 
_ development project extending from the 
Cascade Range in northern California to 
the plains along the Kern River south of 
the city of Bakersfield. 

CVP Improvement Act of 1992 (Act): 
Title 34 of Public Law 102-575, 106 
Stat. 4706, et seq. A legislative act, 
which was enacted on October 30, 1992, 
and defines provisions for habitat 
restoration, improvement and 
acquisition, and other fish and wildlife 
restoration activities in the CVP area of 
California. 

DOE: United States Department of 
Energy. 

Fiscal Year (FY): The year which 
begins October 1 and ends September 
30. 

Interior: United States Department of 
the Interior. 

kW: Kilowatt, the electrical unit of 
capacity that equals 1,000 watts. 

kWh: Kilowatt-hour, the electrical 
unit of energy that equals the generation 
of 1,000 watts over 1 hour. 

Letter of Agreement: Letter of 
Agreement No. 93-SAO—10156, a 
written agreement between Reclamation 
and Western that established procedures 
to deposit the Restoration Payments 


collected from CVP Power Contractors 
into the Restoration Fund. 

Load Adjustment(s): The 
adjustment(s) to-CVP Power Contractors’ 
forecasted monthly capacity and energy 
purchases from Western as determined 
by Western based on CVP Power 
Contractors’ actual capacity and energy 
amounts delivered by or scheduled with 
Western. 

Midyear Adjustment: The adjustment 
to the annual Power Restoration 
Payment Obligation as determined by 
Reclamation on or about April 1 of the 
Assessment Year. 

Power: Capacity and energy. 

Power Contractor: An entity 
purchasing firm capacity and/or energy 
from Western for a period in excess of 
1 year. 

Power Restoration Payment 
Obligation (PRPO): The portion of the 
Total Restoration Payment Obligation 
calculated and assigned annually to 
CVP Power Contractors by Reclamation. 

Reclamation: United States 
Department of the Interior, Bureau of 
Reclamation. 

Restoration Fund: The CVP 
Restoration Fund, established by 
Section 3407 of the Act, into which 
revenues provided by the Act are 
deposited, and from which funds are 
used by the Secretary to carry out the 
habitat restoration, improvement and 
acquisition provisions of the Act. 

Restoration Fund Bill(s): The 
instrument prepared and issued 
monthly by Western as a mechanism for 
collecting the Restoration Payments 
from CVP Power Contractors. 

Restoration Payment(s): The 
amount(s) recorded as payable on CVP 
Power Contractors’ Restoration Fund 
Bills. 

Secretary: Secretary of Energy. 


Total Restoration Payment Obligation: 


The total amount of payments to be 
collected from the CVP water and power 
contractors, calculated annually by 
Reclamation. 

Western: United States Department of 
Energy, Western Area Power 
Administration. 


B. Determination of the Power 
Restoration Payment Obligation (PRPO) 


Reclamation is responsible for 
determining the annual PRPO for CVP 
Power Contractors. Prior to each 
Assessment Year, on or about July 1, 
Reclamation will, by letter, provide to 
Western’s Regional Manager of the ~ 


- Sierra Nevada Customer Service Region 


the amount determined to be the PRPO 
and a detailed explanation of the 
computation of the amount for the 
upcoming Assessment Year. Upon 
receiving this letter from Reclamation, 


Western’s Sierra Nevada Customer 
Service Region will notify each CVP 
Power Contractor of the annual PRPO, 
the capacity and energy multipliers for 
the Assessment Year, and for CVP 
Power Contractors choosing the 
alternative method for assessing the 
annual PRPO, the resulting monthly 
Restoration Payment amount. An 
adjustment to the annual PRPO may be 
accomplished through the Midyear 
Adjustment determined by Reclamation. 


C. Assessing the PRPO 


For each Assessment Year, Western 
will prorate the annual PRPO to actual 
capacity and energy amounts delivered 
by or scheduled with Western for each 
CVP Power Contractor. Western will 
assess 50 percent of the annual PRPO to 
capacity and 50 percent to energy. 
Western will determine a capacity 
multiplier and an energy multiplier 
using projected Power sales based on 
CVP Power Contractors’ forecasts and/or 
prior year’s total capacity and energy 
amounts delivered or scheduled to all 
CVP Power Contractors. Prior to July 1, 


_ when Western receives Reclamation’s 


letter for the annual PRPO, and 
beginning with the FY 2000 Assessment 
Year, Western will request each CVP 
Power Contractor to submit to Western 
its forecasted monthly capacity and 
energy purchases from Western. The 
CVP Power Contractor’s forecast will be 
for June 1 through May 31 of the subject 
Assessment Year. If the CVP Power 
Contractor does not submit a forecast of 
monthly capacity and energy purchases, 
Western will use the CVP Power 
Contractor’s prior year’s (June 1 through 
May 31) actual capacity and energy 
amounts delivered or scheduled, with 
adjustments Western may deem 
appropriate, as the projected Power 
sales used for the subject Assessment 
Year. 

The annual PRPO for the subject 
Assessment Year to be prorated to 
capacity will be divided by Western’s 
projected capacity sales to determine 
the capacity multiplier. The same 
process will be repeated using the 
annual PRPO prorated to energy divided 
by Western’s projected energy sales to 
determine the energy multiplier. For the 
FY 1999 Assessment Year, Western will 
determine the capacity and energy 
multipliers based on actual capacity and 
energy amounts delivered or scheduled 
(with appropriate adjustments) to all 
CVP Power Contractors during the 
period from June 1, 1997, through May 
31, 1998. 

During each Assessment Month of the 
subject Assessment Year, these capacity 
and energy multipliers will be applied 
to each CVP Power Contractor’s actual 


4 
q 
3 
4 
| 
q 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998 / Notices 


41565 


capacity and energy amounts delivered 
by or scheduled with Western to 
determine the CVP Power Contractor’s 
Restoration Payment, unless the 
alternative method for assessing the 
PRPO is used. Each CVP Power 
Contractor will be billed monthly for its 
individual Restoration Payment. 


D. Alternative Method for Assessing the 
PRPO 


As an alternative method to the 
assessment method described above and 
if requested by the CVP Power 
Contractor, Western will determine the 
CVP Power Contractor’s monthly 
Restoration Payments as equal monthly 
payment amounts, as adjusted, for the 
subject Assessment Year. The monthly 
Restoration Payment amounts will be 
based on the CVP Power Contractor’s 
forecasted or prior year’s actual capacity 
and energy amounts delivered by or 
scheduled with Western. 

Under this alternative method, for 
each Assessment Year, Western will 
prorate the annual PRPO based on the 
CVP Power Contractor’s forecasted or 
prior year’s monthly capacity and 
energy purchases from Western. 
Western will determine the CVP Power 
Contractor’s monthly Restoration 
Payment amount by multiplying the 
CVP Power Contractor’s total forecasted 
or prior year’s capacity purchases by the 
capacity multiplier determined by 
Western, and repeating the calculation 
for energy using the energy multiplier. 
Western will sum the resulting capacity 
and energy calculations and then divide 
by 12 to determine the monthly 
_ Restoration Payment amount. The CVP 
Power Contractor will be billed monthly 
for its individual Restoration Payment. 

CVP Power Contractors who prefer 
this alternative method for assessing the 
annual PRPO must notify Western in 
writing prior to August 31, 1998. Once 
the CVP Power Contractor elects this 
alternative method, the method will 
remain in effect unless otherwise 
mutually agreed by Western and the 
CVP Power Contractor. 


E. Collection of CVP Power Contractors’ 
Restoration Fund Bills 


Each CVP Power Contractor will 
receive a Restoration Fund Bill on or 
about the twenty-fifth (25th), but no 
later than the last day of the month for 
each month designating the amount 
payable. The Restoration Fund billing 
cycle will begin in the month of 
September for each Assessment Year. 

f the Restoration Fund billing is 
suspended for a time, Western’s Sierra 
Nevada Customer Service Region will 
_ notify all CVP Power Contractors as 
soon as possible. Suspension of billing 


may occur to avoid overpayment on the 
annual PRPO. 


F. Payment Due Date 


All CVP Power Contractors’ 
Restoration Payments are due and 
payable by CVP Power Contractors 
before the close of business on the 
twentieth (20th) calendar day after the 
date of the issuance of each Restoration 
Fund Bill or the next business day 
thereafter if said day is a Saturday, 
Sunday, or Federal holiday. 


G. Late Payment Charges Assessed to 
Delinquent Restoration Payments 


Restoration Fund Bills not paid in full 
by the CVP Power Contractor(s) by the 
due date as specified above will be 
assessed a late payment charge of five 
hundredths percent (0.05%) of the 
principal amount unpaid for each day 
payment is delinquent, to be added 
until the amount due is paid in full. 
Payments received will be first applied 
to the charges for the late payment 
assessed on the principal and then to 
the payment of the principal. 


H. Deposit of CVP Power Contractors’ 
Restoration Payments into the 
Restoration Fund 


On or about the twenty-first (21st) 
calendar day of the month following 
each Billing Month, Western will 
transfer all of the Restoration Payments 
received from CVP Power Contractors, 
including late payment charges, to 
Reclamation for deposit into the 
Restoration Fund. The thirtieth (30th) of 
September of each subject Assessment 
Year, is the last day Western is allowed 
to transfer Restoration Payments, 
including late payment charges, to 
Reclamation for deposit into the 
Restoration Fund. 


I. Adjustment to the PRPO 


_ There are two types of adjustments 
that can be made relative to each 
Assessment Year’s annual PRPO, a 
Midyear Adjustment determined by 
Reclamation and Load Adjustments 
determined by Western. Reclamation 
will notify Western, in writing, of the 
Midyear Adjustment. Upon receiving 
Reclamation’s written notification, 
Western will notify each CVP Power 


- Contractor of the Midyear Adjustment to 


the annual PRPO and any adjustments 
to capacity and energy multipliers for 
the remaining months of the subject 
Assessment Year. 

The Midyear Adjustment is 
determined by Reclamation and occurs 
on or about April 1 of the subject 
Assessment Year, following 
Reclamation’s annual determination of 


‘available CVP water supply for the year. 


This adjustment applies to the annual 
PRPO and is based on hydrological 
conditions and Reclamation’s most 
recently available forecast of CVP water 
deliveries to the CVP water contractors 
applicable to the subject Assessment 
Year. Upon receiving Reclamation’s 
notification, Western may adjust the 
capacity and energy multipliers as 
appropriate to coincide with the 
adjusted annual PRPO. 

During the Midyear Adjustment 
period, Western will also review the 
Restoration Payments from the CVP 
Power Contractors received thus far for 
the subject Assessment Year. If the 
actual payment amounts are 15 percent 
greater or less than projected, Western 
may adjust the capacity and energy 
multipliers for the remaining Billing 
Months of the subject Assessment Year. 
Beginning with the Assessment Month 
of January and continuing throughout 
the remaining Billing Months of the 
subject Assessment Year, the adjusted 
multipliers will be applied to each CVP 
Power Contractor’s actual capacity and 
energy amounts delivered by or 
scheduled with Western. 

For the alternative method for 
assessing the PRPO, Load 
Adjustment(s), determined by Western, 
will be evaluated quarterly during the 
subject Assessment Year for each CVP 
Power Contractor. Western will compare 
the CVP Power Contractor’s forecasted 
capacity and energy amounts to the 
actual capacity and energy amounts 
delivered by or scheduled with Western 
during the subject Assessment Year. If, 
in Western’s judgment, the difference 
would significantly impact other CVP 
Power Contractors, Western will adjust 
the CVP Power Contractor’s forecasted 
capacity and energy amounts to align 
with actual load data. This adjustment 
will result in a change to the CVP Power 
Contractor’s monthly Restoration 
Payment amount. Western will notify 
the CVP Power Contractor(s) of any 
Load Adjustment(s) and the resulting 
change(s) to the monthly Restoration 
Payment amount prior to any 
adjustments. 

To the extent practicable, for those 
CVP Power Contractors choosing the 
alternative method for assessing the 
PRPO, Western will also make Load 
Adjustment(s) during the last quarter of 
the subject Assessment Year to ensure 
that the CVP Power Contractor’s total 
annual Restoration Payment amount is 
equal to the amount the CVP Power 
Contractor would have paid if billing 
had been based on actual capacity and 
energy amounts delivered by or 
scheduled with Western. Any balances 
remaining on the CVP Power 
Contractor’s Restoration Fund Bill(s) 
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must be paid in full by the September Review Under Paperwork Reduction Agency’s intent to seek the renewal of 
due date for each Assessment Year. Act this ICR and the 60-day public comment 


All other deviations, in the amounts In accordance with the Paperwork opportunity, requesting comments on 
collected or assessed relative to the Reduction Act of 1960 (44 U.S.C, 3501, the Tequest andthe contents of the CR, 
annual PRPO, will be rolled into the et seq.), Western has received approval Was issued on May 14, 1998 (63 FR 
following Assessment Year. The rolled the Office of Management and did not 
over amount will be added or subtracted Budget for the collection of information Comments on this ICR during the 
from the PRPO amount to be assessed in in this rule, under control number comment period. 
that year to the CVP Power 1910-1200. DATES: Additional comments may be 
Contractor(s). Determination Under Executive Order —" on or before September 3, 
12866 

FOR FURTHER INFORMATION OR A COPY 


: ; Western has an exemption from CONTACT: Sandy Farmer at EPA by 
Western will review the procedures centralized regulatory review under phone on (202) 260-2740, by e-mail: 


for the assessment and collection of the Executive Order 12866; accordingly, no tof. dv@ i] x 
Restoration Payments from CVP Power clearance of this notice by Office of ah / 
Contractors every 5 years, or if one of Management and Budget is required. www.epa.gov/icr/icr.htm and refer to 


the following occurs: (1) If there is a Small Business Regulatory Enforcement EPA ICR No. 1170.06. 


of Fairness Act ADDRESSES: Send comments, referencing 
the legislation; (2) if a material issue 


arises; (3) if an apparent inequity in the Western has determined that this rule EPA ICR No. 1170.06 and OMB Control 
procedures is discovered; or (4) if any is exempt from Congressional 
significant change occurs that affects the notification requirements under 5 U.S.C. addresses: 

creidiidtens 801 because the action is rulemaking of Ms. Sandy Farmer, U.S. Environmental 
P : particular applicability relating to rates Protection Agency, Regulatory 
Availability of Information or services and involves matters of Information Division (Mailcode: 


< procedure. 2137), 401 M Street, SW, Washington, 
All studies, comments, letters, DC 20460 


memoranda, or other documents made _—- Michael S. Hacskaylo, And te: 

or kept by Western for developing the | Administrator. : Office of Information and Regulatory 
final procedures, are and willbe made _ [FR Doc. 98-20726 Filed 8-3-98; 8:45 am] Affairs, Office of Management and 
available for inspection and copying at —BILLING CODE 6450-01-P Budget (OMB), Attention: Desk 
Western’s Sierra Nevada Customer Officer for EPA, 725 17th Street, NW, 
Service Region, located at 114 Parkshore Washington, DC 20503 

Drive, Folsom, California. ENVIRONMENTAL PROTECTION SUPPLEMENTARY INFORMATION: 


AGENCY Review Requested: This is a request to 
[FRL-6135-1] renew a currently approved information 
The Regulatory Flexibility Act of 1980 collection pursuant to 5 CFR 1320.12. 

(5 U.S.C. 601, et seq.) requires Federal | Toxic Chemicals; Collection of ICR Numbers: EPA ICR No. 1170.06; 
agencies to perform a regulatory Economic and Regulatory Support OMB Control No. 2070-0034. . 
flexibility analysis if a final rule is likely Data; Submission of ICR No. 1170.06 to = Current Expiration Date: Current 
to have a significant economic impact OMB; Agency Information Collection OMB approval expires on August 31, 
on a substantial number of small entities Activities 1998. 
and there is a legal requirement to issue agency: Environmental Protection Title: Collection of Emergency 
a general notice of proposed Agency (EPA). nena aud nagraney Support Data: 
rulemaking. Western has determined : Noti issi ; equest tor Generic Clearance. 
ACTION: Notice of submission to OMB tract: Staff of EPA’s O of 
Regulatory Flexibility analysis since it is SUMMARY: In compliance with the Pollution Prevention and Toxics (OPPT) 
a rulemaking of particular applicability Paperwork Reduction Act (44 U.S.C. are obliged to provide a wide array of 
involving rates or services applicable tq 3501 et seq.), this notice announces that analyses in support of Agency activities. 
public property. the Information Collection Request (ICR) These analyses allow OPPT staff to 
f : entitled: Collection of Emergency provide statistically valid information to 
Environmental Compliance Economic and Regulatory Support Data: assist in the development of regulations 
Request for Generic Clearance [EPAICR and voluntary activities that minimize 
Path 2a er Policy Act (NEPA) of No. 1170.06; OMB Control No. 2070— costs and maximize net societal 
1969 (42 U.S.C. 432 “f + an 0034] has been forwarded to the Office benefits. While some questions can be 
of Management and Budget (OMB) for answered satisfactorily through 
review and approval pursuant to the information that EPA has in its 
OMB procedures in 5 CFR 1320.12. The possession or through existing 
f ICR, which is abstracted below, secondary sources of data, there are 
DOE NEPAImplementing Procedures describes the nature of the information others for which no relevant sources 
and Guidelines (10 CFR part 1021), — collection and its estimated cost and exist. Moreover, much of the work 
Western has determined that this action burden. OPPT does requires information in a 
is categorically excluded from the The Agency is requesting that OMB timely manner. Because of various 
preparation of an environmental renew for 3 years the existing approval _ pressures, the Agency often has to make 
assessment or an environmental impact _ for this ICR, which is scheduled to decisions quickly. The ability for OPPT 
statement (10 CFR part 1021 Appendix _ expire on August 31, 1998. A Federal to collect information in relatively short 
A-5 and A-6). Register notice announcing the periods to support such decisions is 


_ J. Review Process 


Regulatory Flexibility Analysis 


Council on Environmental Quality 
Regulations for implementing NEPA (40 
CFR parts 1500 through 1508); and the 
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essential in ensuring that EPA makes 
sound decisions. 


OPPT is required, through statute, to 
consider the economic impacts of 
actions taken to control the 
manufacture, distribution, processing, 
use, or disposal of chemical substances 
or mixtures that present unreasonable 
risks of injury to human health or the 
environment. OPPT uses cost-benefit 
analyses to determine that a proposed 
regulatory action maximizes the net 
benefits to society when compared to 
the alternatives. Given the record 
regarding the lack of publicly available 
information on many chemicals, and 
other situations that arise during the 
course of determining regulatory 
options, an information collection 
activity often is required to collect the 
needed data. OPPT and other EPA staff 
then use these data to evaluate the 
regulatory options available, to 
determine the impact of a specific 
program, or to develop non-regulatory, 
voluntary options. 


Responses to this collection of 
information are voluntary. 


Burden Statement: The annual public 
reporting burden for this collection of 
information is estimated to average 1.5 
hours per response for an estimated 
4,000 respondents making one or more 
submissions of information. These 
estimates include the time needed to 
review instructions; develop, acquire, 
install and utilize technology and 
systems for the purposes of collecting, 
validating and verifying information, 
processing and maintaining 
information, and disclosing and 
providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. No person is 
required to respond to a collection of 
information unless it displays a 
currently valid OMB control number. 
The OMB control numbers for these 
regulations are displayed in 40 CFR Part 
9. 


Respondents/Affected Entities: 
Entities potentially affected by this 
action are persons in the United States 
who manufacture, distribute, process, 
import, use or dispose of chemical 
substances or mixtures. 


Estimated No. of Respondents: 4,000. 


Estimated Total Annual Burden on 
Respondents: 6,000 hours. 


Frequency of Collection: On occasion. 


Changes in Burden Estimates 


There is no change in the total 
estimated respondent burden as 
compared with that identified in the 
information collection request most 
recently approved by OMB. 

According to the procedures 
prescribed in 5 CFR 1320.12, EPA has 
submitted this ICR to OMB for review 
and approval. Any comments related to 
the renewal of this ICR should be 
submitted within 30 days of this notice, 
as described above. 

Dated: July 29, 1998. 

Richard T. Westlund, 

Acting Director, Regulatory Information 
Division. 

{FR Doc. 98-20773 Filed 8-3—-98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-6135-2] 


Toxic Chemicals; PCB Notification and 
Manifesting; Submission of ICR No. 
1446.06 to OMB; Agency Information 
Collection Activities 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of submission to OMB. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
entitled: Notification and 
Manifesting of PCB Waste Activities, 
and Records of PCB Storage and 
Disposal,” [EPA ICR No. 1446.06; OMB 
Control No. 2070-0112] has been 
forwarded to the Office of Management 
and Budget (OMB) for review and 
approval pursuant to the OMB 
procedures in 5 CFR 1320.12. The ICR, 
which is abstracted below, describes the 
nature of the information collection and 
its estimated cost and burden. 

The Agency is requesting that OMB 
renew for 3 years the existing approval 
for this ICR, which is scheduled to 
expire on September 30, 1998. A 
Federal Register notice announcing the 
Agency’s intent to seek the renewal of 
this ICR and the 60-day public comment 
opportunity, requesting comments on 
the request and the contents of the ICR, . 
was issued on May 21, 1998 (63 FR 
27952). EPA did not receive any 
comments on this ICR during the 
comment period. 

DATES: Additional comments may be 
submitted on or before September 3, 
1998. 

FOR FURTHER INFORMATION OR A COPY 
CONTACT: Sandy Farmer at EPA by 


phone on (202) 260-2740, by e-mail: 
or 
download off the Internet at http:// 
www.epa.gov/icr/icr.htm and refer to 
EPA ICR No. 1446.06. 

ADDRESSES: Send comments, referencing 
EPA ICR No. 1446.06 and OMB Control 
No. 2070-0112, to the following 
addresses: 


Ms. Sandy Farmer, U.S. Environmental 
Protection Agency, Regulatory 
Information Division (Mailcode: 
2137), 401 M Street, SW, Washington, 
DC 20460 

And to: 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), Attention: Desk 
Officer for EPA, 725 17th Street, NW, 
Washington, DC 20503 

SUPPLEMENTARY INFORMATION: 

Review Requested: This is a request to 
renew a currently approved information 
collection pursuant to 5 CFR 1320.12. 

ICR Numbers: EPA ICR No. 1446.06; 
OMB Control No. 2070-0112. 

Current Expiration Date: Current 
OMB approval expires on September 30, 
1998. 

Title: PCB Notification and 
Manifesting of PCB Waste Activities, 
and Records of PCB Storage and 
Disposal. 

Abstract: Section 6(e) of the Toxic 
Substances Control Act (TSCA) directs 
EPA to regulate the marking, disposal, 
manufacturing, processing, distribution. 
in commerce, and use of 
polychlorinated biphenyls (PCBs). EPA 
has promulgated rules prescribing 
methods for disposal of PCBs and 
criteria for the storage and handling of 
PCBs prior to disposal. These 
regulations require persons who own or 
operate equipment containing PCBs, or 
persons who own and operate facilities 
that store or dispose of PCB waste, to 
maintain records and submit certain 
reports, including third-party 
notifications, on the handling and 
disposition of such PCBs and PCB 
Items. This ICR addresses the burden 
associated with such recordkeeping and 
reporting requirements. 

Responses to the collection of 
information are mandatory (see 40 CFR 
part 761). Respondents may claim all or 
part of a notice confidential. EPA will 


_ disclose information that is covered by 
a claim of confidentiality only to the 


extent permitted by, and in accordance 
with, the procedures in TSCA section 14 
and 40 CFR part 2. 

Burden Statement: The annual public 
reporting burden for this collection of 
information is estimated to range 
between approximately 1 hour and 428 
hours per response, depending upon the 
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category of respondent, for an estimated 
50,955 respondents making one or more 
submissions of information annually. 
These estimates include the time 
needed to review instructions; develop, 
acquire, install and utilize technology 
and systems for the purposes of 
collecting, validating and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. No person is 
required to respond to a collection of 
information unless it displays a 
currently valid OMB control number. 
The OMB control numbers for these 
regulations are displayed in 40 CFR Part 
9 


Respondents/Affected Entities: 
Entities potentially affected by this 
action are persons who own or operate 
equipment containing PCBs or who own 
or operate PCB storage and disposal 
facilities. 

Estimated No. of Respondents: 
50,995. 

Estimated Total Annual Burden on 
Respondents: 175,453 hours. 

Frequency of Collection: Annually 
and/or on occasion, depending upon the 
specific reporting or recordkeeping 
requirement involved. 


Changes in Burden Estimates 


. There is a minor decrease (from 
175,648 hours to 175,453 hours) in the 
total estimated respondent burden as 
compared with that identified in the 
information collection request most 
recently approved by OMB. This 
reduction reflects EPA’s experience 
with the reporting requirements 
associated with this information 
collection over the last three years, 
specifically decreases in the annual 
number of notifications of PCB activity 
and in the number of third-party 
notifications. 

According to the procedures 
prescribed in 5 CFR 1320.12, EPA has 
submitted this ICR to OMB for review 
and approval. Any comments related to 
the renewal of this ICR should be 
submitted within 30 days of this notice, 
as described above. 

Dated: July 29, 1998. 

Richard T. Westlund, 

Acting Director, Regulatory Information 
Division. 

[FR Doc. 98-20774 Filed 8—3-98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-6135-3] 


Toxic Chemicals; Asbestos Abatement 
Worker Protection; Submission of ICR 
No. 1246.06 to OMB; Agency 
Information Collection Activities 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of submission to OMB. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
entitled: Reporting and Recordkeeping 
Requirements for Asbestos Abatement 
Worker Protection [EPA ICR No. 
1246.06; OMB Control No. 2070-0072] 
has been forwarded to the Office of 
Management and Budget (OMB) for 
review and approval pursuant to the 
OMB procedures in 5 CFR 1320.12. The 
ICR, which is abstracted below, 
describes the nature of the information 
collection and its estimated cost and 
burden. 

The Agency is requesting that OMB 
renew for 3 years the existing approval 
for this ICR, which is scheduled to 
expire on August 31, 1998. A Federal 
Register notice announcing the 
Agency’s intent to seek the renewal of 
this ICR and the 60-day public comment 
opportunity, requesting comments on 
the request and the contents of the ICR, 
was issued on May 21, 1998 (63 FR 
27952). EPA did not receive any 
comments on this ICR during the 
comment period. 


DATES: Additional comments may be 
submitted on or before September 3, 
1998. 


FOR FURTHER INFORMATION OR A COPY 
CONTACT: Sandy Farmer at EPA by 
phone on (202) 260-2740, by e-mail: 
“‘farmer.sandy@epamail.epa.gov,” or 
download off the Internet at http:// 
www.epa.gov/icr/icr.htm and refer to 
EPA ICR No. 1246.06. 


ADDRESSES: Send comments, referencing 
EPA ICR No. 1246.06 and OMB Control 
No. 2070-0072, to the following 
addresses: 


Ms. Sandy Farmer, U.S. Environmental 
Protection Agency, Regulatory 
Information Division (Mailcode: 
2137), 401 M Street, SW, Washington, 
DC 20460. 

And to: 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), Attention: Desk 
Officer for EPA, 725 17th Street, NW, 
Washington, DC 20503 


SUPPLEMENTARY INFORMATION: 


Review Requested: This is a request to 
renew a currently approved information 
collection pursuant to 5 CFR 1320.12. 

ICR Numbers: EPA ICR No. 1246.06; 
OMB Control No. 2070-0072. 

Current Expiration Date: Current 
OMB approval expires on August 31, 
1998. 

Title: Reporting and Recordkeeping 
Requirements for Asbestos Abatement 
Worker Protection. 

Abstract: EPA’s asbestos worker 
protection rule (40 CFR 763 subpart G) 
is designed to provide occupational 
exposure protection to state and local 
government employees who are engaged 
in asbestos abatement activities in states 
that do not have state plans approved by 
the Occupational Safety and Health 
Administration (OSHA). The rule 
provides protection for public 
employees not covered by the OSHA 
standard from the adverse health effects 
associated with occupational exposure 
to asbestos. 

This rule requires state and local 
governments to monitor employee 
exposure to asbestos, take action to 
reduce exposure, to monitor employee 
health, train employees about asbestos 
hazards, and provide employees with 
information about exposures to asbestos 
and the associated health effects. The 
rule also requires state and local 
governments to notify EPA before 
commencing any asbestos abatement 
project. State and local governments 
must maintain medical surveillance and 
monitoring records and training records 
on their employees, must establish a set 
of written procedures for respirator 
programs and must maintain procedures 
and records of respirator fit tests. EPA 
will use the information to monitor 
compliance with the asbestos worker 
protection rule. 

Responses to the collection of 
information are mandatory (see 40 CFR 
part 763, subpart G). Respondents may 
claim all or part of a notice confidential. 
EPA will disclose information that is 
covered by a claim of confidentiality 
only to the extent permitted by, and in 
accordance with, the procedures in 
TSCA section 14 and 40 CFR part 2. 

Burden Statement: The annual public 
reporting burden for this collection of 
information is estimated to average 
approximately 22.7 hour per response 
for an estimated 2,080 respondents 
making one or more submissions of 
information. These estimates include 
the time needed to review instructions; 
develop, acquire, install and utilize 
technology and systems for the purposes 
of collecting, validating and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
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existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. No person is 
required to respond to a collection of 
information unless it displays a 
currently valid OMB control number. 
The OMB control numbers for these 
regulations are displayed in 40 CFR Part 
9. 

Respondents/Affected Entities: 
Entities potentially affected by this 
action are state and local governments 
without OSHA-approved state plans 
that have employees engaged in asbestos 
abatement activities. 

Estimated No. of Respondents: 2,080. 

Estimated Total Annua! Burden on 
Respondents: 47,133 hours. 

Frequency of Collection: On occasion. 


Changes in Burden Estimates 


There is no change in the total 
estimated respondent burden as 
compared with that identified in the 
information collection request most 
recently approved by OMB. 

According to the procedures 
prescribed in 5 CFR 1320.12, EPA has 
submitted this ICR to OMB for review 
and approval. Any comments related to 
the renewal of this ICR should be 
submitted within 30 days of this notice, 
as described above. 


Dated: July 29, 1998. 

- Richard T. Westlund, 

Acting Director, Regulatory Information 
Division. 

{FR Doc. 98—20775 Filed 8-3-98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL--6134-9] 


Performance Evaluation Reports for 
Fiscal Year 1997; Section 105 Grants; 
Missouri, Kansas, lowa, Nebraska 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice of availability of grantee 
performance evaluation reports. 


SUMMARY: The EPA’s grant regulations 
(40 CFR 35.150) require the Agency to 
conduct yearly performance evaluations 
on the progress of the approved State/ 
EPA Agreements. The EPA’s regulations 
(40 CFR 56.7) require that the Agency 
make available to the public the 
evaluation reports. The EPA has 
conducted evaluations on the Missouri 


Department of Natural Resources, 
Nebraska Department of Environmental 
Quality, lowa Department of Natural 
Resources, and Kansas Department of 
Health and Environment. These 
evaluations were conducted to assess 
the agencies’ performance under the 
grants made to them by the EPA 
pursuant to section 105 of the Clean Air 
Act. 

EFFECTIVE DATE: August 4, 1998. 
ADDRESSES: Copies of the evaluation 
reports are available for public 
inspection at the EPA’s Region VII Air, 
RCRA, and Toxics Division; 726 
Minnesota Avenue; Kansas City, Kansas 
66101. 

FOR FURTHER INFORMATION CONTACT: 
Wayne G. Leidwanger at (913) 551- 
7607. 


Dated: July 20, 1998. 
Dennis Grams, 
Regional Administrator. 
{FR Doc. 98-20776 Filed 8-3-98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-6134-8} 


Proposed Settlement Under Section 
122(h) of the Comprehensive 
Environmental Response, 
Compensation and Liability Act 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of proposed 
administrative settlement and 
opportunity for public comment. 


SUMMARY: The United States 
Environmental Protection Agency (EPA) 
is proposing to enter into an 
administrative settlement with 
Chemical Leaman Tank Lines, Inc. 
(CLTL). According to the proposed 
administrative settlement, CLTL will 
reimburse EPA for costs EPA has 
incurred with respect to Operable Unit 
Two and Operable Unit Three at the 
Chemical Leaman Tank Lines, Inc., 
Superfund Site (Site), located in Logan 
Township, Gloucester County, New 
Jersey. By entering into the proposed 
administrative settlement and paying 
the costs therein, CLTL resolves any 
claim that EPA may have against CLTL 
for those costs under the 
Comprehensive Environmental 
Response and Liability Act of 1980 
(CERCLA), as amended. This document 
is being published to inform the public 
of the proposed administrative 
settlement and to provide the public 
with an opportunity to comment on the 
proposed administrative settlement. 


DATES: Comments must be proved on or 
before September 3, 1998. 

ADDRESSES: Comments should be 
addressed to the U.S. Environmental 
Protection Agency, Office of Regional 
Counsel, 290 Broadway—17th Floor, 
New York, NY 10007 and should refer 
to: In the Matter of the Chemical 
Leaman Tank Lines, Inc., Superfund 
Site: CLTL, U.S. EPA Index No. II 
CERCLA-98-0113. 

FOR FURTHER INFORMATION CONTACT: U.S. 
Environmental Protection Agency, 
Office of Regional Counsel, 290 
Broadway—17th Floor, New York, NY 
10007, Attention: Juan Fajardo, Esq. 
(212) 637-3132. 

SUPPLEMENTARY INFORMATION: In 
accordance with section 122(i)(1) of 
CERCLA, notice is hereby given of a 
proposed administrative settlement 
concerning the Chemical Leaman Tank 
Lines, Inc., Superfund Site (Site), 
located in Logan Township, Gloucester 
County, New Jersey. Section 122(h) of 
CERCLA provides EPA with the 
authority to enter into the proposed 
administrative settlement. 

Pursuant to the-proposed 
administrative settlement, CLTL will 
pay a total of $1,717,377.02, plus 
interest until the date of payment, to the 
EPA Hazardous Substance Superfund 
account as reimbursement of costs 
incurred by EPA in connection with 
Operable Unit Two and Operable Unit 
Three at the Site. EPA is not 
compromising any of its costs in this 
proposed administrative settlement. 

A copy of the proposed administrative 
settlement may be obtained in person or 
by mail from EPA’s Region II Office of 
Regional Counsel, 290 Broadway—17th 
Floor, New York, NY 10007. 


Dated: July 24; 1998. 
Jeanne M. Fox, 
Regional Administrator. 
{FR Doc. 98-20778 Filed 8-3—98; 8:45 am] 
BILLING CODE 6560-50-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


Notice of Public Information 
Collections Being Reviewed by the 
Federal Communications Commission 


July 27, 1998. 

SUMMARY: The Federal Communications 
Commissions, as part of its continuing 
effort to reduce paperwork burden 
invites the general public and other 
Federal agencies to take this 
opporiunity to comment on the 
following information collection, as 
required by the Paperwork Reduction 
Act of 1995, Pub. L. 104-13. An agency 
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may not conduct or sponsor a collection 
of information unless it displays a 
currently valid control number. No 
person shall be subject to any penalty 
for failing to comply with a collection 
of information subject to the Paperwork 
Reduction Act (PRA) that does not 
display a valid control number. 
Comments are requested concerning (a) 
whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Commission, including whether the 
information shall have practical utility; 
(b) the accuracy of the Commission’s 
burden estimate; (c) ways to enhance 
the quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on the respondents, 
including the use of automated 
collection techniques or other forms of 
information technology. 

DATES: Persons wishing to comment on 
this information collection should 
submit comments October 5, 1998. 
ADDRESSES: Direct all comments to Les 
Smith, Federal Communications 
Commissions, Room 234, 1919 M St., 
NW, Washington, DC 20554 or via 
internet to lsmith@fcc.gov. 

FOR FURTHER INFORMATION CONTACT: For 
additional information or copies of the 
information collections contact Les 
Smith at 202-418-0217 or via internet 
at Ismith@fcc.gov. 

SUPPLEMENTARY INFORMATION: 

OMB Control Number: 3060-0834. 

Title: Reconsideration for Rules and 
Policies for the 220-222 MHz Radio 
Service—PR 89-552, GN 93-252 and PR 
93-253. 

Form No.: N/A. 

Type of Review: Extension of a 
currently approved collection. 

Respondents: Individuals or 
households; business or other for profit; 
Not-for-profit institutions; and State, 
Local or Tribal Government. 

Number of Respondents: 3,005. 
However, a number of these 
respondents will provide multiple 
responses. There will be approximately 
18,400 responses. 

Estimated Time Per Response: 30 
minutes to 12 hours. These estimates are 
for various burdens including 
coordinating actions with other 
licensees, submitting certifications with 
applications for modification of 
authorization and seeking a waiver of 
section 90.729(b). 

Frequency of Response: On occasion 
reporting requirement. 

Total Annual Burden: 44,850 hours. 

Needs and Uses: The information 
collected will be used by the 
Commission to verify licensee 


compliance with Commission rules and 
regulations and to ensure the integrity of 
the 220 MHz service, and to ensure that 
licensees continue to fulfill their 
statutory responsibilities in accordance 
with Communications Act of 1934. 
Federal Communications Commission. 
Magalie Roman Salas, 

Secretary. 

(FR Doc. 98—20659 Filed 8-3-98; 8:45 am] 
BILLING CODE 6712-01-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


Notice of Public Information 
Collection(s) Submitted to OMB for 
Review and Approval 


July 28, 1998. 

SUMMARY: The Federal Communications 
Commission, as part of its continuing 
effort to reduce paperwork burden 
invites the general public and other 
Federal agencies to take this 
opportunity to comment on the 
following information collection(s), as 
required by the Paperwork Reduction 
Act of 1995, Pub. L. 104—13. An agency 
may not conduct or sponsor a collection 
of information unless it displays a 
currently valid control number. No 
person shall be subject to any penalty 
for failing to comply with a collection 
of information subject to the Paperwork 
Reduction Act (PRA) that does not 
display a valid control number. 
Comments are requested concerning: (a) 
whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Commission, including whether the 
information shall have practical utility; 
(b) the accuracy of the Commission’s 
burden estimate; (c) ways to enhance 
the quality, utility, clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on the respondents, 
including the use of automated 
information techniques or other forms of 
information technology. 

DATES: Written comments should be 
submitted on or before September 3, 
1998. If you anticipate that you will be 
submitting comments, but find it 
difficult to do so within the period of 
time allowed by this notice, you should 
advise the contact listed below as soon 
as possible. 

ADDRESSES: Direct all comments to Les 
Smith, Federal Communications, Room 
234, 1919 M St., NW, Washington, DC 
20554 or via internet to lesmith@fcc.gov. 
FOR FURTHER INFORMATION CONTACT: For 
additional information or copies of the 
information collections contact Les 


Smith at 202-418-0217 or via internet 
at lesmith@fcc.gov. 
SUPPLEMENTARY INFORMATION: 

OMB Approval Number: 3060-0815. 

Title: North American Numbering 
Plan Funding Worksheet. 

Form Number: FCC Form 496. 

Type of Review: Revision of a 
currently approved collection. 

Respondents: Business and other for- 
profit entities. 

Number of Respondents: 3,700. 

Estimated Time Per Response: 0.5 
hours. 

Frequency of Response: Annual 
reporting requirement; Third party 
disclosure. 

Total Annual Burden: 1,850 hours. 

Cost to Respondents: $0. 

Needs and Uses: Pursuant to 
Congress’ directive in the 
Telecommunications Act of 1996 that 
the FCC establish an independent entity 
to administer telecommunications 
numbering, the Commission determined 
on July 13, 1995, that the costs 
associated with administering 


numbering duties should be based on 


each telecommunication carrier’s gross 
revenues less payments made to other 
carriers. The costs NANPA incurs from 
establishing telecommunications 
numbering administration arrangements 
and other numbering portability are to 
be borne by all telecommunications 
carriers on a competitively neutral basis. 
47 USC Section 251(e)(2). Section 
52.16(b) of the Commission’s rules 
require the Billing and Collection agent 
to design a standard reporting 
worksheet to collect information for 
assessment calculations from carriers 
and to distribute it to carriers. 

We propose to authorize the North 
American Numbering Plan 
Administrator’s (NANPA) billing and 
collections agent to send the attached 
form requesting that 
telecommunications carriers provide 
information regarding their yearly gross 
revenues less payments made to other 
telecommunications carriers. The form 
has been simplified. The 1999 edition of 
the form does not require that carriers 
compute the amount they are to send in 
to fund the NANPA. Instead, the carriers 
will receive a bill from NANPA’s Billing 
and Collection Agent for payments in 
Februtary 1999. The Commission and the 
NANPA’s billing and collection agent 
will use the information collected in the 
worksheet to determine the total 
revenue received from 
telecommunications carriers in order to 
arrive at an amount that each carrier 
must pay to fund the NANPA. 
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Federal Communications Commission. 

Magalie Roman Salas, 

Secretary. 

[FR Doc. 98-20660 Filed 8—3-98; 8:45 am] 
BILLING CODE 6712-01-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


[DA 98-1332] 


Southern New England Telephone 
Company 


AGENCY: Federal Communications 
- Commission. 


ACTION: Notice. 


SUMMARY: This Public Notice invites 
interested parties to comment on a 
Petition for Waiver filed by Southern 
New England Telephone Company. 
DATES: Comments are to be filed on or 
September 3, 1998. Reply comments are 
due on or before September 18, 1998. 
ADDRESSES: Federal Communications 
Commission, 2000 L Street Suite 258K, 
NW Washington, DC 20052. 

FOR FURTHER INFORMATION CONTACT: 
Anthony Dale, Common Carrier Bureau, 
Accounting Safeguards Division, (202) 
418-2260, or via E-mail to 
“dbyrd@fcc.gov”’. 

SUPPLEMENTARY INFORMATION: On June 
17, 1998, Southern New England 
Telephone Company (“‘SNET”’) filed a 
petition for waiver of § 32.27(c) of the 
Commission’s rules. Specifically, SNET 
requests a waiver of the requirement to 
estimate the fair market value for certain 
services provided by the regulated 
incumbent local exchange carrier to its 
nonregulated affiliates. 

Interested parties may file comments 
no later than September 3, 1998. Reply 
comments may be filed no later than 
August 19, 1998. All pleadings should 
reference ASD File No. 98-72. A copy 
of each pleading should be sent to 
Anthony Dale, Accounting Safeguards 
Division, Common Carrier Bureau, FCC, 
2000 L Street, Suite 201, Washington, 
DC 20554, and another copy should be 
sent to International Transcription 
Services (ITS), the Commission’s 
duplicating contractor, at its office at 
1231 20th Street, NW, Washington, DC 
20036, (202) 857—3800. All pleadings 
will be made available for public 
inspection and copying in the 
Accounting Safeguards Division public 
reference room, 2000 L Street, NW, 
Suite 812, Washington, DC 20554. 

Comments and replies must also 
comply with Section 1.49 and all other 
applicable sections of the Commission’s 
Rules. We also direct all interested 
parties to include the name of the filing 


party and the date of the filing on each 
page of their comments and replies. In 
addition, one copy of each pleading 
must be filed with International 
Transcription Services (ITS), the 
Commission’s duplicating contractor, at 
its office at 1231 20th Street, NW, 
Washington, DC 20037, (202) 857~3800. 
All pleadings are available for public 
inspection and copying in the 
Accounting and Audits public reference 
room. 


Federal Communications Commission. 
Timothy A. Peterson, 

Deputy Division Chief, Accounting 
Safeguards Division, Common Carrier 
Bureau. 


{FR Doc. 98-20746 Filed 83-98; 8:45 am] 
BILLING CODE 6712-01-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


Sunshine Act Meeting; Open 
Commission Meeting Thursday, 
August 6, 1998 


The Federal Communications 


Commission will hold an Open Meeting 


on the subjects listed below on 
Thursday, August 6, 1998, which is 
scheduled to commence at 9:30 a.m. in 
Room 856, at 1919 M Street, NW., 
Washington, DC. 


Item No., Bureau, Subject 


1—Common Carrier—Title: Inquiry 
Concerning the Deployment of 
Advanced Telecommunications 
Services to All Americans in a 
Reasonable and Timely Fashion, and 
Possible Steps to Accelerate Such 


Deployment Pursuant to Section 706 ~ 


of the Telecommunications Act of 


1996. Summary: The Commission will 


consider action concerning the 
availability and deployment of 
advanced telecommunications 
capability to all Americans. 
2—Common Carrier—Title: Petition of 
Bell Atlantic Corporation For Relief 
from Barriers to Deployment of 
Advanced Telecommunications 
Services (CC Docket No. 98-11); 


Petition of U S West Communications, 


Inc., For Relief from Barriers to 
Deployment of Advanced 
Telecommunications Services (CC 
Docket No. 98-26); Petition of 
Ameritech Corporation to Remove 
Barriers to Investment in Advanced 
Telecommunications Technology (CC 
Docket No. 98-32); Petition of the 
Alliance for Public Technology 
Requesting Issuance of Notice of 
Inquiry and Notice of Proposed 


Rulemaking to Implement Section 706 


of the 1996 Telecommunications Act 


(CCB CPD No. 98-15); Petition of the 
Association for Local 
Telecommunications Services (ALTS) 
for a Declaratory Ruling Establishing 
Conditions Necessary to Promote 
Deployment of Advanced 
Telecommunications Capability 
Under Section 706 of the 
Telecommunications Act of 1996 (CC 
Docket No. 98-78); Southwestern Bell 
Telephone Company, Pacific Bell, and 
Nevada Bell Petition for Relief From 
Regulation Pursuant to Section 706 of 
the Telecommunications Act of 1996 
and 47 U.S.C. Section 160 for ADSL 
Infrastructure and Service (CC Docket 
No. 98-91); and Deployment of 
Wireline Services Offering advanced 
Telecommunications Capability 
Pursuant to Section 706(a) of the 
Telecommunications Act of 1996. 
Summary: The Commission will 
consider addressing petitions filed by 
several entities pursuant to Section 
706(a) of the 1996 Act. 


3—Wireless Telecommunications— 


Title: The Development of 
Operational, Technical and Spectrum 
Requirements For Meeting Federal, 
State and Local Public Safety Agency 
Communication Requirements 
Through the Year 2010; and 
Establishment of Rules and 
Requirements For Priority Access 
Service (WT Docket No. 96-86). 
Summary: The Commission will 
consider action establishing service 
rules for the licensing of public safety 
spectrum in the 764-806 MHz band. 


4—Mass Media and Office of General 


Counsel—Title: Implementation of 
Section 309(j) of the Communications 
Act -- Competitive Biding for 
Commercial Broadcast and 
Instructional Television Fixed Service 
Licenses (MM Docket No. 97-234); 
Reexamination of the Policy 
Statement on Comparative Broadcast 
Hearings (GC Docket No. 92-52); and 
Proposals to Reform the Commission’s 
Comparative Hearing Process to 
Expedite the Resolution of Cases 
(GEN Docket No. 90-264). Summary: 
The Commission will consider 
implementing its authority under 
Section 309(j) of the Communications 
Act to utilize competitive bidding 
procedures to award commercial 
broadcast, secondary broadcast and 
Instructional Television Fixed Service 
licenses. 


5—Cable Services—Title: 


Implementation of the Cable 
Television Consumer Protection and 
Competition Act of 1992; and Petition 
for Rulemaking of Ameritech New 


. Media, Inc., Regarding Development 


of Competition and Diversity in Video 
Programming Distribution and 
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Carriage (CS Docket No. 97-248 and 
RM-9097). Summary: The 
Commission will consider action 
concerning amendments to the 
program access rules. 


6—International—Title: Biennial 
Regulatory Review -- Reform of the 
International Settlements Policy and 
Associated Filing Requirements. 
Summary: The Commission will 
consider allowing U.S. international 
telecommunications carriers greater 
flexibility in negotiating arrangements 
with foreign telecommunications 
carriers for the exchanze of 
international telecommunications 
traffic. 


Additional information concerning 
this meeting may be obtained from 
Maureen Peratino or David Fiske, Office 
of Public Affairs, telephone number 
(202) 418-0500; TTY (202) 418-2555. 


Copies of materials adopted at this 
meeting can be purchased from the 
FCC’s duplicating contractor, 
International Transcription Services, 
Inc. (ITS, Inc.) at (202) 857—3800; fax 
(202) 857-3805 and 857-3184; or TTY 
(202) 293-8810. These copies are 
available in paper format and alternative 
media, including large print/type; 
digital disk; and audio tape. ITS may be 
reached by e-mail: its— 
inc@ix.netcom.com. Their Internet 
address is http://www. itsi.com. 


This meeting can be viewed over 
George Mason University’s Capitol 
Connection. For information on this 
service call (703) 993-3100. The audio 
portion of the meeting will be broadcast 
live on the Internet via the FCC’s 
Internet audio broadcast page at <http:/ 
/www.fcc.gov/realaudio/>. The meeting 
can also be heard via telephone, for a 
fee, from National Narrowcast Network, 
telephone (202) 966-2211 or fax (202) 
966-1770; and from Conference Call 
USA (available only outside the 
Washington, DC metropolitan area), 
telephone 1-800-962-0044. Audio and 
video tapes of this meeting can be 
purchased from Infocus, 341 Victory 
Drive, Herndon, VA 20170, telephone 
(703) 834-0100; fax number (703) 834—- 
0111. 

Dated July 30, 1998. 


Federal Communications Commission. 
Magalie Roman Salas, 

Secretary. 

[FR Doc. 98—20867 Filed 7-31-98; 11:36 am] 
BILLING CODE 6712-01-F 


FEDERAL COMMUNICATIONS 
COMMISSION 


Public Information Collection 
Approved by Office of Management 
and Budget 


July 28, 1998. 

The Federal Communications 
Commission (FCC) has received Office 
of Management and Budget (OMB) 
approval for the following public 
information collection pursuant to the 
Paperwork Reduction Act of 1995, Pub. 
L. 96-511. An agency may not conduct 
or sponsor a collection of information 
unless it displays a currently valid 
control number. Not withstanding any 
other provisions of law, no person shall 
be subject to any penalty for failing to 
comply with a collection of information 
subject to the Paperwork Reduction Act 
(PRA) that does not display a valid 
control number. Questions concerning 
the OMB control numbers and 
expiration dates should be directed to 
Judy Boley, Federal Communications 
Commission, (202) 418-0214. 


Federal Communications Commission 


OMB Control No.: 3060-0834. 

Expiration Date: 12/31/1998. 

Title: Reconsideration of Rules and 
Policies for the 220-222 MHz Radio 
Service—PR 98-552, GN 92-252, PR 
93-253. 

Form No.: N/A. 

Estimated Annual Burden: 44,850 
annual hours; 30 minutes—12 hours per 
response; 18,400 responses. This 
collection contains various burdens 
including coordinating actions with 
other licensees, submitting certifications 
with applications for modification of 
authorization, and seeking a waiver of 
section 90.729(b). 

Description: The information 
collected will be used by the 
Commission to verify licensee 
compliance with Commission rules and 
regulations and to ensure the integrity of 
the 220 MHz service, and to ensure that 
licensees continue to fulfill their 
statutory responsibilities in accordance 
with the Communications Act of 1934. 


Federal Communications Commission. 
Magalie Roman Salas, 

Secretary. 

[FR Doc. 98—20747 Filed 8—3—98; 8: tad am] 
BILLING CODE 6712-01-P 


FEDERAL RESERVE SYSTEM 


Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: Board of 
Governors of the Federal Reserve 
System. 


TIME AND DATE: 11:00 a.m., Monday, 
August 10, 1998. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, 20th and C 
Streets, N.W., Washington, D.C. 20551. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

i Personnel actions (appointments, 
promotions, assignments, 
reassignments, and salary actions) 
involving individual Federal Reserve 
System employees. 

2. Any items carried forward from a 
previously announced meeting. 
CONTACT PERSON FOR MORE INFORMATION: 
Lynn S. Fox, Assistant to the Board; 
202—452-3204. 

SUPPLEMENTARY INFORMATION: You may 
call 202-452-3206 beginning at 
approximately 5 p.m. two business days 
before the meeting for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting; or you may 
contact the Board’s Web site at http:// 
www.bog.frb.fed.us for an electronic 
announcement that not only lists 
applications, but also indicates 
procedural and other information about 
the meeting. 


Dated: July 31, 1998 
Robert deV. Frierson, 
Associate Secretary of the Board. 
[FR Doc. 98-20915 Filed 7-31-98; 8:45 am] 
BILLING CODE 6210-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[INFO-98-24] 


Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 


In compliance with the requirement 
of section 3506(c) (2) (A) of the 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call the CDC Reports 
Clearance Officer at (404) 639-7090. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
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agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Send comments to Seleda 
Perryman, CDC Assistant Reports 
Clearance Officer, 1600 Clifton Road, 
MS-D24, Atlanta, GA 30333. Written 
comments should be received within 60 
days of this notice. Comments regarding 
this information collection are best 
assured of having their full effect if 
received within 60 days of the date of 
this publication. 
Proposed Projects 

1. Requirement for a Special Permit to 
Import Cynomolgus-African Green or 
Rhesus Monkeys—(0920-—0263)— 


Extension—National Center for 
Infectious Disease (NCID) Division of 


Quarantine—A registered importer 
nonhuman primates must submit to the 
Director, CDC, a written plan which 
specifies the steps that will be taken to 
prevent exposure of persons and 
animals during the entire importation 
and quarantine process for the arriving 
nonhuman primates. Under the special 
permit arrangement, registered 
importers must submit a plan to CDC for 
the importation and quarantine if they 
wish to import the specific monkeys 
covered. The plan must address disease 
prevention procedures to be carried out 
in every step of the chain of custody of 
such monkeys, from embarkation in the 
country of origin to release from 
quarantine. Information such as species, 
origin and intended use for monkeys, 
transit information, isolation and 
quarantine procedures, and procedures 
for testing of quarantined animals is 
necessary for CDC to make public health 
decisions. This information enables 
CDC to evaluate compliance with the 
standards and determine whether the 


measures being taken to prevent 
exposure of persons and animals during 
importation are adequate. Once CDC is 
assured, through the monitoring of 
shipments (normally no more than 2), 
that the provisions of a special permit 
plan are being followed by a new permit 
holder, and that the use of adequate 
disease control practices is being 
demonstrated, the special permit is 
extended to cover the receipt of 
additional shipments under the same 
plan for a period of 180 days, and may 
be renewed upon request. This 
eliminates the burden on importers to 
repeatedly report identical information, 
requiring only that specific shipment 
itineraries and information on changes 
to the plan which require approval be 
submitted. 


The respondents are commercial or 
not-for-profit importers of nonhuman 
primates. We are requesting clearance 
for 3 years. Total cost to Respondents: 
$350 (14 x $25) 


Respondents 


Number of re- 
spondents 


Number of re- 


Avg. burder/ 
responses 
(in hrs.) 


Total burden 


(in hrs.) 


Businesses 


5 


Organizations 


~ Total 


15 


6.5 


5 | 2@0.5; 3@0.1 
0.1 tS 


5 


14 


Dated: July 29, 1998. 
Charles W. Golimar, 
Acting Associate Director for Policy, Planning 
and Evaluation Centers for Disease Control 
and Prevention (CDC). 


[FR Doc. 98—20719 Filed 8-3-98; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration — 
[Docket No. 98N-0453] 

Agency Information Collection 


Activities: Proposed Collection; 
Comment Request 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 


extension of an existing collection and 
information, and to allow 60 days for 
public comment in response to the | 
notice. This notice solicits comments on 
the submission of applications to 
recognized accreditation bodies that 
will assess potential U.S. Conformity 
Assessment Bodies (CAB’s) seeking to 
be designated under the United States 
(U.S.)/European Community (EC) 
Mutual Recognition Agreement (MRA) 
to assess medical devices produced for 
the EC market. Elsewhere in this issue 
of the Federal Register, FDA is 
publishing a notice announcing OMB’s 
approval of this collection of 
information (OMB control number 
0910-0378). Since this was an 
emergency approval that expires on 
January 31, 1999, FDA is following the 
normal PRA clearance procedures by 
issuing this notice. 

DATES: Submit written comments on the 
collection of information by October 5, 
1998. 

ADDRESSES: Submit written comments 
on the collection of information to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. All comments should be 
identified with the docket number 


found in brackets in the heading of this 
document. 


.FOR FURTHER INFORMATION CONTACT: 


Margaret R. Schlosburg, Office of 
Information. Resources Management 
(HFA-250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1223. 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501-3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 


‘information they conduct or sponsor. 


“Collection of information” is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. . 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 
proposed collection of information, 
including each extension of an existing 
collection of information, before 
submitting the collection to OMB for 
approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth below. 
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With respect to the following 
collection of information, FDA invites _ 
comments on: (1) Whether the proposed 
collection of information is necessary 
for the proper performance of FDA’s 
functions, including whether the 
information will have practical utility; 
(2) the accuracy of FDA’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information tobe _ 
collected; and (4) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques, 


when appropriate, and other forms of 
information technology. 


Medical Devices: Third-Party Review 
Program Under U.S./EC MRA (OMB 
Control Number 0910-0378—Extension) 


The third-party program under U.S./ 
EC MRA is intended to implement that 
part of U.S./EC MRA that covers the 
exchange of quality system evaluation 
reports for all medical devices and 
premarket evaluation reports for 
selected low-to-moderate risk devices. 
Under MRA, firms may apply to become 
designated as a U.S. CAB. Firms who 
are designated will be qualified to 
conduct quality system evaluations for 
all classes of devices and product-type 


examinations and verifications for 
selected devices based on EC 
requirements under the voluntary third- 
party program authorized by MRA. 
Firms designated as EC CAB’s could, in 
turn, conduct quality system 
evaluations for all classes of devices and 
premarket 510(k) evaluations for 
selected devices based on FDA 
requirements. Under the voluntary 
third-party program, reports of these 
evaluations would be submitted by EC 
CAB’s to FDA. EC CAB’s would also be 
required to maintain copies of their 
evaluation reports. 


FDA estimates the burden of this 
collection as follows: 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN! 


Item 


Number of Re- 


nses per 
espondent 


No. of 
Respondents 


Total Annual 
Responses 


Total Hours 


Requests for Designation as U.S. CAB 12 1 12 
Premarket Reports by EC CAB’s 20 5 100 
100 


Quality System Reports by EC CAB’s 20 5 
Total 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN! 


Item 


Annual 


Frequency per 
Recordkeeping 


No. of 
Recordkeepers 


Total Annual 
Records 


Total Hours 


Records of Evaluation of Premarket Submissions by 


EC CAB’s 
Records of Evaluation of Quality Systems 
Total 


20 5 
20 5 


100 
100 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


The burdens are explained as follows: 


I. Reporting 
A. Requests for Designation as U.S. CAB 


Under this program, U.S. firms may 
apply for designation as a U.S. CAB. 
Such designation will enable that firm 
to perform third-party evaluations of 
U.S. products for export to EC. 
Likewise, European firms may apply to 
be designated as EC CAB’s, which will 
enable them to perform third-party 
evaluations of products to be exported 
to the United States. The application for 
nomination as an EC CAB does not 
represent a paperwork burden subject to 
the PRA because the designation 
procedure is an internal process which 
is required by, and administered by, 
European authorities. Only the 
application for designation as a U.S. 
CAB represents a paperwork burden 
under the PRA. The agency anticipates, 
based on discussions with the National 
Institute of Science and Technology of 
the U.S. Department of Commerce and 


officials of other standards 
organizations, that approximately 12 
applications for designation as U.S. 
CAB’s will be received. 


B. Premarket Reports 


Under this program, EC CAB’s will be 
able to perform third-party evaluations 
for certain products produced in Europe 
for export to the United States. EC 
CAB’s would be required to submit 
reports of their evaluations to FDA. 
Based.upon information gathered during 
the negotiation of U.S./EC MRA, the 
agency anticipates that European 
manufacturers will request third-party 
evaluation for approximately 100 
medical device products annually. The 
agency further estimates, based on 


dialogue with EC officials, that 20 firms 


will be designated to act as EC CAB’s. 
C. Quality System Reports 


Under this program, EC CAB’s will be 
able to perform third-party evaluations 
of the quality systems established by 


manufacturers of European products 
produced for export to the United 
States. EC CAB’s would be required to 
submit reports of their evaluations to 
FDA. Based upon information gathered 
during the negotiation of U.S./EC MRA, 
the agency anticipates that European 
manufacturers will request third-party 
evaluations for approximately 100 
medical device products annually. The 
agency estimates that 20 EC CAB’s will 
perform these evaluations. 


II. Recordkeeping 


As stated previously, firms designated 
as EC CAB’s will be able to perform 
third-party evaluations of quality 
systems and premarket submissions for 
certain products produced for export to 
the United States. Such evaluation will 
be conducted consistent with FDA’s 
regulatory requirements, and FDA will 
require the reviewers to keep, in their 
records, a copy of the report that they 
submit to FDA for each evaluation. The 
agency anticipates that 100 premarket 
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reports and 100 quality system reports 
will be generated and required to be 
maintained by EC CAB’s annually. 
Thus, the agency estimates that 100 
records of evaluations of quality systems 
and premarket submissions will be 
retained by the designated EC CAB’s. 
Based on experience with the Third- 
Party Review Pilot Program, which was 
announced in the Federal Register of 
April 3, 1996 (61 FR 14789), the agency 
anticipates that each recordkeeper will 
require no more than 2 hours of 
recordkeeping per review. The agency is 
estimating 5 reviews per respondent and 
a total of 10 hours per recordkeeper. 


Dated: july 24, 1998. 
William K. Hubbard, 


Associate Commissioner for Policy 
Coordination. 


[FR Doc. 98-20702 Filed 8-3-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


[Docket No. 98N-0331] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of 
information, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
the Third-Party Review Pilot Program 
established by FDA’s Center for Devices 
and Radiological Health (CDRH) under 


the FDA Modernization Act of 1997 
(FDAMA). Elsewhere in this issue of the 
Federal Register, FDA is publishing a 
notice announcing OMB’s approval of 
this collection of information (OMB 
control number 0910—0375). Since this 
was an emergency approval that expires 
on November 30, 1998, FDA is 
following the normal PRA clearance 
procedures by isuing this notice. 
DATES: Submit written comments on the 
collection of information by October 5, 
1998. 
ADDRESSES: Submit written comments 
on the collection of information to the 
Dockets Management Branch (HFA— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. All comments should be 
identified with the docket number 
found in brackets in the heading of this 
document. 
FOR FURTHER INFORMATION CONTACT: 
Margaret R. Schlosburg, Office of 
Information Resources Management 
(HFA-250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1223. 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501-3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
“Collection of information”’ is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506 (c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 
proposed collection of information, 
including each proposed extension of an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of — 
information set forth below. 

With respect to the following 
collection of information, FDA invites 
comments on: (1) Whether the proposed 


collection of information is necessary 
for the proper performance of FDA’s 
functions, including whether the 
information will have practical utility; 
(2) the accuracy of FDA’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the’ 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques, 
when appropriate, and other forms of 
information technology. 


Title: Medical Devices; FDAMA 
Third—Party Review (OMB Control 
Number 0910-0375—Extension) 

Description: Section 210 of FDAMA 
establishes a new section 523 of the 
Federal Food, Drug, and Cosmetic Act 
(the act), directing FDA to accredit 
persons in the private sector to review 
certain premarket applications and 
notifications. As with the Third—Party 
Review Pilot Program previously 
conducted by FDA, participation in this 
Third-Party Review Pilot Program by 
accredited persons is entirely voluntary. 
A third party wishing to participate will 
submit a request for accreditation. 
Accredited third-party reviewers will 
have the ability to review a 
manufacturer’s 510(k) submission for 
selected devices. After reviewing a 
submission, the reviewer will forward a 
copy of the 510(k) submission, along 
with the reviewer’s documented review 
and recommendation, to FDA. Third- 
party reviewers should maintain records 
of their 510(k) reviews and a copy of the 
510(k) for a reasonable period of time. 
This information collection will allow 
FDA to implement the Accredited 
Person Review Program established by 
FDAMA and improve the efficiency of 
510(k) review for low to moderate-risk 
devices. 


Description of Respondents: 
Businesses or other for profit 
organizations. 

FDA estimates the burden of this 
collection of information as follows: 


- TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN! 


Item 


No. of 
sponses Per 
Respondent 


No. of 
Respondents 


Total Annual 
Responses 


Requests for accreditation 


510(k) reviews conducted by accredited third parties 


Total hours 


40 1 
35 4 


40 
140 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 
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TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN! 


Annual 


Frequency per 
Recordkeeping 


No. of 
Recordkeepers 


Total Annual 
Records 


Hours per 


Recordkeeper Total Hours 


510(k) reviews 


35 


140 


102 


3502 


1 There are no capital costs or operating and maintenance costs associated with this collection of information. 
2 Due to clerical error, the recordkeeping burden hours for 510(k) reviews that appeared in a notice issued in the FEDERAL REGISTER of May 22, 
1998 (63 FR 28388) were incorrect. Table 2 of this document contains the correct estimates. 


The burdens are explained as follows: 


1. Reporting 


a. Requests for accreditation: Under 
the agency’s Third-Party Review Pilot 
Program, the agency received 37 
applications for recognition as third- 
party reviewers, of which the agency 
recognized 7. Under this expanded 
program, the agency anticipates that it 
will not see a significant increase in the 
number of applicants. Therefore, the 


agency is estimating that it will receive - 


40 applications. The agency anticipates 
that it will accredit 35 of the applicants 
to conduct third-party reviews. 


b. 510(k) reviews conducted by 
accredited third parties: In 18 months 
under the Third—Party Review Pilot 
Program, FDA received only 22 510(k)’s 
that were requested and were eligible 
for review by third parties. Because the 
new program is not as limited in time, 
and is expanded in scope, the agency 
anticipates that the number of 510(k)’s 
submitted for third-party review will 
increase. The agency anticipates that it 
will receive approximately 140 third- 
party review submissions annually, i.e., 
approximately 4 annual reviews per 
each of the estimated 35 accredited 
reviewers. 


2. Recordkeeping 


Third-party reviewers are required to 
keep records of their review of each 
submission. The agency anticipates 
approximately 140 annual submissions 
of 510(k)’s for third-party review. The 
agency estimates that each third-party 
reviewer will require approximately 10 
annual hours to maintain records of 
their reviews and reports. 


Dated: July 24, 1998. 
William K. Hubbard, 


Associate Commissioner for Policy 
Coordination. 


[FR Doc. 98-20705 Filed 8-3-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 98N-0268] 


Agency Information Collection 
Activities; Submission for OMB 
Review; Comment Request 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that the proposed collection of 
information listed below has been 
submitted to the Office of Management 
and Budget (OMB) for review and 
clearance under the Paperwork 
Reduction Act of 1995 (the PRA). 
DATES: Submit written comments on the 
collection of information by September 
3, 1998. 

ADDRESSES: Submit written comments 
on the collection of information to the 
Office of Information and Regulatory 
Affairs, OMB, New Executive Office 
Bldg., 725 17th St. NW., rm. 10235, 
Washington, DC 20503, Attn: Desk 
Officer for FDA. 

FOR FURTHER INFORMATION CONTACT: 
JonnaLynn P. Capezzuto, Office of 
Information Resources Management 
(HFA-250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857; 301-827-4659. 
SUPPLEMENTARY INFORMATION: In 
compliance with section 3507 of the 
PRA (44 U.S.C. 3507), FDA has 
submitted the following proposed 
collection of information to OMB for 
review and clearance. 


Patent Term Restoration, Due Diligence 
Petitions, Filing, Format, and Content of 
Petitions—({21 CFR Part 60)—(OMB 
Control Number 0910-0233)—Extension 


FDA’s patent extension activities are 
conducted under the authority of the 
Drug Price Competition and Patent 
Term Restoration Act of 1984 and the 
Animal Drug and Patent Term 
Restoration Act of 1988 (35 U.S.C. 156). 
New human drug, animal drug, human 
biological, medical device, food 


additive, or color additive products 
regulated by FDA must undergo FDA 
safety, or safety and effectiveness 
review, before marketing is permitted. 
Where the product is covered by a 
patent, part of the patent’s term may be 
consumed during this review, which 
diminishes the value of the patent. In 
enacting 35 U.S.C. 156, Congress sought 
to encourage development of new, safer, 
and more effective medical and food 
additive products. It did so by 
authorizing the U.S. Patent and 
Trademark Office (PTO) to extend the 
patent term by a portion of the time 
during which FDA’s safety and 
effectiveness review prevented 
marketing of the product. The length of 
the patent term extension is generally 
limited to a maximum of 5 years, and 

is calculated by PTO based on a 
statutory formula. When a patent holder 
submits an application for patent term 
extension to PTO, PTO requests 
information from FDA, including the 
length of the regulatory review period 
for the patented product. If PTO 
concludes that the product is eligible for 
patent term extension, FDA publishes a 
notice which describes the length of the 


-regulatory review period, and the dates 


used to calculate that period. Interested 
parties may request, under § 60.24 (21 
CFR 60.24), revision of the length of the 
regulatory review period, or may 
petition, under § 60.30 (21 CFR 60.30), 
to reduce the regulatory review period 
by any time where marketing approval 
was not pursued with “due diligence.” 
The statute defines due diligence as 
“that degree of attention, continuous 
directed effort, and timeliness as may 
reasonably be expected from, and are 
ordinarily exercised by, a person during 
a regulatory review period.” As 
provided in § 60.30(c), a due diligence 
petition “shall set forth sufficient facts, 
including dates if possible, to merit an 
investigation by FDA of whether the 
applicant acted with due diligence.” 
Upon receipt of a due diligence petition, 
FDA reviews the petition and evaluates 
whether any change in the regulatory 
review period is necessary. If so, the 
corrected regulatory review period is 
published in the Federal Register. A 
due diligence petitioner not satisfied 


— _ 
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with FDA’s decision regarding the 
petition may, under § 60.40 (21 CFR 
60.40), request an informal hearing for 
reconsideration of the due diligence 
determination. Petitioners are likely to 
include persons or organizations having 
knowledge that FDA’s marketing . 
permission for that product was not 
actively pursued throughout the 


regulatory review period. The 
information collection for which an 
extension of approval is being sought is 
the use of the statutorily created due 
diligence petition. 

Since 1992, five requests for revision 
of the regulatory review period have 
been submitted under § 60.24. One 
regulatory review period has been 


ESTIMATED ANNUAL REPORTING BURDEN! 


altered. No due diligence petitions have 
been submitted to FDA, under § 60.30, 
and consequently there have been no 
requests for hearings, under § 60.40, 
regarding the decisions on such 
petitions. 


FDA estimates the burden of this 
collection of information as follows: 


Annual 


Frequency per 
Response 


No. of 
Respondents 


Total Annual 


21 CFR Section Responses 


60.24(a) 
60.30 


1 1 
0 0 
0 0 


1 
0 
0 


1 There are no capital costs or operating and maintenance costs associated with this collection of information. 


Dated: July 29, 1998. 
William K. Hubbard, 


Associate Commissioner for Policy 
Coordination. 


{FR Doc. 98-20740 Filed 8—3—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 97N-0535] 


Agency Information Collection 
Activities; Submission for OMB 
Review; Comment Request 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that the proposed collection of 
information listed below has been 
submitted to the Office of Management 
and Budget (OMB) for review and 
clearance under the Paperwork 
Reduction Act of 1995 (the PRA). 
DATES: Submit written comments on the 
_ collection of information by September 
3, 1998. 


TABLE 1. 


ADDRESSES: Submit written comments 
on the collection of information to the 
Office of Information and Regulatory 

_ Affairs, OMB, New Executive Office 
Bldg., 725 17th St. NW.; rm. 10235, 
Washington, DC 20503, Attn: Desk 
Officer for FDA. 
FOR FURTHER INFORMATION CONTACT: 
JonnaLynn P. Capezzuto, Office of 
Information Resources Management 
(HFA-250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1223. 
SUPPLEMENTARY INFORMATION: In 
compliance with section 3507 of the 
PRA (44 U.S.C. 3507), FDA has 
submitted the following proposed 
collections of information to OMB for 
review and clearance. 


Institutional Review Boards—(21 CFR 
56.115)—_(OMB Control Number 0910- 
0130)—Extension 


When reviewing clinical research 
studies regulated by FDA, institutional 
review boards (IRB’s) are required to 
create and maintain records describing 
their operations, and make the records 
available for FDA inspection when 
requested. These records include: (1) 
Written procedures describing the 
structure and membership of the IRB 


and the methods which the IRB will use 
in performing its functions; (2) the 
research protocols, informed consent 
documents, progress reports, and 
reports of injuries to subjects submitted 
by investigators to the IRB; (3) minutes 
of meetings showing attendance, votes 
and decisions made by the IRB, the 
number of votes on each decision for, 
against, and abstaining, the basis for 
requiring changes in or disapproving 
research; (4) records of continuing 
review activities; (5) copies of all 
correspondence between investigators 
and the IRB; (6) statements of significant 
new findings provided to subjects of the 
research; (7) and a list of IRB members 
by name, showing each member’s 
earned degrees, representative capacity, 
and experience in sufficient detail to 
describe each member’s contributions to 
the IRB’s deliberations, and any 
employment relationship between each 
member and the IRB’s institution. This 
information is used by FDA in 
conducting audit inspections of IRB’s to 
determine whether IRB’s and clinical 
investigators are providing adequate 
protections to human subjects 
participating in clinical research. 

FDA estimates the burden of this 
collection of information as follows: 


—-ESTIMATED ANNUAL RECORDKEEPING BURDEN! 


21 CFR Section 


Annual 


_No. of 


Recordkeepers 


Frequency per 
Recordkeeper 


Total Annual 
Records 


Total Hours 


56.115 


2,000 


14.6 


29,200 


131,400 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


Due to a typographical error, the total 
annual records were reported as 10,000 
and the hours per recordkeeper were 


reported as 65 in a notice issued in the 


- public comment on this collection of 


Federal Register of January 27, 1998 (63 information. The total annual records 
FR 3902), which provided 60 days for — has been corrected to 29,200 and the 


|| 
0 0 
60.40 0 0 
Total 100 
Hours per — 
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hours per recordkeeper has been assumed, IND workload is directly Commerce, for the extension of a patent 
corrected to 4.5. The recordkeeping proportional to overall workload across which claims that animal drug product. 
requirement burden is based on the all IRB’s, the commenting university’s _ ADDRESSES: Written comments and 
following formula: Approximately 2,000 workload is 30 times that of the median _ petitions should be directed to the 
IRB’s review FDA-regulated research IRB. ie: oe) Dockets Management Branch (HFA- 
involving human subjects annually. The The second commenting university 305), Food and Drug Administration, 
burden for each of the paragraphs under claimed that 124.5 h were required for —_ 530 Fishers Lane, rm. 1061, Rockville, 
21 CFR 56.115 has been consideredas each meeting. This university isamong yp 20852. 
one for purposes of estimating the the top 50 in terms of IND studies FOR FURTHER INFORMATION CONTACT: 
burden. Each paragraph cannot reviewed, anda similar analysis _ Brian J. Malkin, Office of Health Affairs 
reasonably be segregated from one estimates its workload as approximately (HF Y-20), Food and Drug 
another because all are interrelated. 21 times that of the median IRB. Administration, 5600 Fishers Lane, 
inventory. The 2, iy 
ink 14.6 times annually. The median IRB, the comments indicate a ae ity: sapere The Drug 
: 215 petition and Patent Term 
mean number of IRB meetings per year workload of 40 h per meeting plus Restoration Act of 1984 (Pub. L. 98-417) 
was derived from a study conducted by _h divided by 5 h continuous activity, or 
the agency and published by the Office 81 h per meeting. Eighty-one hours Tenn Rastemtion Act ub ? 100-670) 
of Planning and Evaluation. The agency divided by 30 h equals 2.7 h per nest : wee 
generally provide that a patent may be 
estimates that approximately 4.5 hours meeting of the median IRB performing 
(h) of person time per meeting are at the same level of efficiency. The e en ot the te d — (h bi e 
required to transcribe and type the second commenting university’s pat 
minutes of the meeting, to maintain workload translates to 124.5 h divided ay food d uc 
records of continuing review activities, by 21h, or 5.9 h per meeting of the 
copies of all correspondence between median IRB performing at the same = ay on News ty my 
the IRB and investigators, member - efficiency. Averaged, these estimated Und hom 
records, and written IRB procedures recordkeeping workloads translate to 2.7. 
which are approximately five pages per _h plus 5.9 h divided by 2 h, or 4.3 h per a atory review perio 909 edugrwae 
IRB. meeting. or determining the amount of extension 
Two comments were received in This number compares with the an —_—_ may receive. | = : f 
response to the January 27, 1998, FDA's estimate of 4.5h per meetingand regulatory Conse 
Federal Register notice. Both comments supports FDA’s estimate, rather than two periods of time: A testing phase and 
were from major research universities disputing it as the raw numbers suggest. @" approval phase. For animal drug 
and both contended that the estimate of __ It is undeniable that the recordkeeping Products, the testing phase begins when 
approximately 4.5 h person-time of burden on the commenting universities the exemption to permit the clinical 
recordkeeping burden per meeting was _is high, but it is also true that the investigations of the drug becomes 
a large underestimate. commenting universities have among _@ffective and runs until the approval 
One comment asserted that the busiest IRB’s in the nation. phase begins. The approval phase starts 
production and distribution of minutes ated: july 28, 1998 _ with the initial submission of an 
took 40 h per meeting, and continual William K, Hubbard, application to market the animal drug 
processing of documents received and ; oe. . product and continues until FDA grants 
generated by the IRB required 215 h. It —_— ee for Policy permission to market the drug product. 
is assumed that the latter number is espn ag Although only a portion of a regulatory 
calculated on a per month basis, as the [FR Doc. 98-20741 Filed 6-3-98; 8:45 am] __—_ review period may count toward the 
‘comment also refers to holding five IRB BILLING CODE 4160-01-F actual amount of extension that the 
meetings per month. The IRB reviews of 
approximately 2,500 active projects, and , rademarks may award (for example, 
se approximately 5,000 required ee — AND half the testing phase must be 
documents annually. An unquantified as time that may | 
amount of additional time is said to be ave occurre ore the patent was 
devoted to maintaining member lists, Pisioreinbance secsicgieeemmanme issued), FDA’s determination of the 
written procedures, and forms. The [Docket No. 97E-0338] length of 
commenting university is among the to an anima g product will include a 
20, or top remus of IRB’s in itt of aks ca of ey Review of the testing phase and approval phase 
the number of investigational new drug eriod for urposes of Patent as specified in 35 U.S.C. 156(g)(4)(B). 
(IND) studies which it has reviewed. Extension: Anipryl® A recently approved for marketing 


Studies other than those under IND are —_ AGENCY: Food and Drug Administration, the animal drug product Anipryl® 
undoubtedly reviewed as well, butthe HHS. (selegiline hydrochloride). Anipryl® is 


number of IND studies is taken tobe the action: Notice. indicated for the control of clinical signs 
best available workload measure. The associated with uncomplicated canine 


median number of IND studies reviewed SUMMARY: The Food and Drug pituitary-dependent 

by IRB’s is approximately 10. Setting Administration (FDA) has determined — hyperadrenocorticism (PDH). 

aside IRB’s which have reviewed three __ the regulatory review period for Subsequent to this approval, the Patent 
or fewer IND studies, which can be Anipryl® and is publishing this notice | and Trademark Office received a patent 
considered as inactive in reviewing FDA of that determination as required by term restoration application for 
regulated studies, the commenting law. FDA has made the determination Anipryl® (U.S. Patent No. 5,192,808) 
university is still almost at the 99th because of the submission of an from Deprenyl Animal Health, Inc., and 
percentile and the median number of application to the Commissioner of requested FDA’s assistance in 

IND studies reviewed is 15. If, as Patents and Trademarks, Department of determining this patent’s eligibility for 


; 

“a 
q 
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patent term restoration. In a letter dated 
November 7, 1997, FDA advised the 
Patent and Trademark Office that this 
animal drug product had undergone a 
regulatory review period and that the 
approval of Anipryl® represented the 
first permitted commercial marketing or 
use of the product. Shortly thereafter, 
the Patent and Trademark Office 
requested that FDA determine the 
product’s regulatory review period. 

FDA has determined that the 
applicable regulatory review period for 
Anipry!® is 2,329 days. Of this time, 
2,275 days occurred during the testing 
phase of the regulatory review period, 
54 days occurred during the approval 
phase. These periods of time were 
derived from the following dates: 

1. The date an exemption under 
section 512(j) of the Federal Food, Drug, 
and Cosmetic Act (the act) (21 U.S.C. 
360b(j)) became effective: January 15, 
1991. The applicant claims December 
21, 1990, as the date the investigational 
new anima! drug application (INAD) 
became effective. However, FDA records 


applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
- FDA investigation. (See H. Rept. 857, 

part 1, 98th Cong., 2d sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through 
Friday. 

Dated: July 8, 1998. 

Thomas J. McGinnis, 

Deputy Associate Commissioner for Health 
Affairs. 

[FR Doc. 98-20708 Filed 8—-3—-98; 8:45 am] 
BILLING CODE 4160-01-F 


indicate that the date of FDA’s letter 
assigning a number to the INAD was DEPARTMENT OF HEALTH AND 
January 15, 1991, which is considered to HUMAN SERVICES 

be the effective date for the INAD. 

2. The date the application was 
initially submitted with respect to the 
animal drug product under section 
512(b) of the act: April 7, 1997. The 
applicant claims April 2, 1997, as the 
date the new animal drug application | 
(NADA) for Anipryl® (NADA 141-080) 
was initially submitted. However, a 
review of FDA records reveals that the 
date of FDA’s official acknowledgement 


Food and Drug Administration 
[Docket No. 97E-0168] 
Determination of Regulatory Review 


Period for Purposes of Patent 
Extension; BeneFIX™ 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


letter assigning a number to NADA 141- 
080 was April 7, 1997, which is 
considered to be the initially submitted 
date for NADA 141-080. 

3. The date the application was 
approved: May 30, 1997. FDA has 
verified the applicant’s claim that 
NADA 141-080 was approved on May 
30, 1997. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
BeneFIX™ and is publishing this notice 
of that determination as required by 
law. FDA has made the determination 
because of the submission of an 
application to the Commissioner of 
Patents and Trademarks, Department of 
Commerce, for the extension of a patent 
which claims that human biological 
product. 

ADDRESSES: Written comments and 
petitions should be directed to the 


. of the actual period for patent extension. Dockets Management Branch (HFA— 


305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 

FOR FURTHER INFORMATION CONTACT: 
Brian J. Malkin, Office of Health Affairs 
(HF Y-—20), Food and Drug 
Administration, 5600 Fishers Lane, 
(address above) written comments and _ Rockville, MD 20857, 301-827-6620. 
ask for a redetermination. Furthermore, SUPPLEMENTARY INFORMATION: The Drug 
any interested person may petition FDA, Price Competition and Patent Term 

on or before February 1, 1999, for a Restoration Act of 1984 (Pub. L. 98—417) 
determination regarding whether the -and the Generic Animal Drug and Patent 


In its application for patent extension, 
this applicant seeks 448 days of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before October 5, 1998, submit to 
the Dockets Management Branch 


Term Restoration Act (Pub. L. 100-670) 
generally provide that a patent may be 
extended for a period of up to 5 years 

so long as the patented item (human 
drug product, animal drug product, 
medical device, food additive, or color 
additive) was subject to regulatory 
review by FDA before the item was 
marketed. Under these acts, a product’s 
regulatory review period forms the basis 
for determining the amount of extension 
an applicant may receive. 

A regulatory review period consists of 
two periods of time: A testing phase and 
an approval phase. For human 
biological products, the testing phase 
begins when the exemption to permit 
the clinical investigations of the 
biological becomes effective and runs 
until the approval phase begins. The 
approval phase starts with the initial 
submission of an application to market 
the human biological product and 
continues until FDA grants permission 
to market the biological product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued), FDA’s determination of the 
length of a regulatory review period for 
a human biological product will include 
all of the testing phase and approval 
phase as specified in 35 U.S.C. 
156(g)(1)(B). 

FDA recently approved for marketing 
the human biological product 
BeneFIX™ (coagulation factor IX 
(Recombinant)). BeneFIX™ is indicated 
for the control and prevention of 
hemorrhagic episodes in patients with 
hemophilia B, including the peri- 
operative management of hemophilia B 
patients undergoing surgery. 
Subsequent to this approval, the Patent 
and Trademark Office received a patent 
term restoration application for 
BeneFIX™ (U.S. Patent No. 5,171,569) 
from British Technology Group Ltd., _ 
and the Patent and Trademark Office 
requested FDA’s assistance in 
determining this patent’s eligibility for 
patent term restoration. In a letter dated 
May 21, 1997, FDA advised the Patent 
and Trademark Office that this human 
biological product had undergone a 
regulatory review period and that the 
approval of BeneFLX™ represented the 
first permitted commercial marketing or 
use of the product. Shortly thereafter, 
the Patent and Trademark Office 
requested that FDA determine the 
product's regulatory review period. 

FDA has determined that the 
applicable regulatory review period for 
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BeneFIX™ is 749 days. Of this time, 
583 days occurred during the testing 
phase of the regulatory review period, 
while 166 days occurred during the 
approval phase. These periods of time 
were derived from the following dates: 


1. The date an exemption under 
section 351 of the Public Health Service 
Act became effective: January 26, 1995. 
FDA has verified the applicant’s claim 
that the date the investigational new 
drug application became effective was 
on January 26, 1995. 

2. The date the application was 
initially submitted with respect to the 
human biological product under section 
351 of the Public Health Service Act: 
August 30, 1996. The applicant claims 
August 29, 1996, as the date the Product 
License Application (PLA) for 
BeneFIX™ (PLA 96-1048) was initially 
submitted. However, FDA records 
- indicate that PLA 96-1048 was 
submitted on August 30, 1996. 

3. The date the application was 
approved: February 11, 1997. FDA has 
verified the applicant’s claim that PLA 
96-1048 was approved on February 11, 
1997. 


This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Pater.t and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 423 days of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before October 5, 1998, submit to 
the Dockets Management Branch 
(address above) written comments and 
ask for a redetermination. Furthermore, 
any interested person may petition FDA, 
on or before February 1, 1999, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
part 1, 98th Cong., 2d sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 


Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.mn. and 4 p.m., Monday through 
Friday. 


Dated: July 8, 1998. 
Thomas J. McGinnis, 
Deputy Associate Commissioner for Health 
Affairs. 
[FR Doc. 98-20742 Filed 8—3—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 97E-0292] 

Determination of Regulatory Review 
Period for Purposes of Patent 


Extension; AQUEOUS ARYL 
FLUOROPHOSPHITE SUSPENSION 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
AQUEOUS ARYL FLUOROPHOSPHITE 
SUSPENSION and is publishing this 
notice of that determination as required 
by law. FDA has made the 
determination because of the 
submission of an application to the 
Commissioner of Patents and 
Trademarks, Department of Commerce, 
for the extension of a patent which 
claims that food additive. 


ADDRESSES: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA-— 
305), Food and Drug Administration, | 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. : 

FOR FURTHER INFORMATION CONTACT: 
Brian J. Malkin, Office of Health Affairs 
(HF Y-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-6620. 


SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98-417) 
and the Generic Animal Drug and Patent 
Term Restoration Act (Pub. L. 100-670) 
generally provide that a patent may be 
extended for a period of up to 5 years 

so long as the patented item (human 
drug product, animal drug product, 
medical device, food additive, or color 
additive) was subject to regulatory 
review by FDA before the item was 
marketed. Under these acts, a product’s 
regulatory review period forms the basis 
for determining the amount of extension 
an applicant may receive. 

A regulatory review period consists of 
two periods of time: A testing phase and 
an approval phase. For food additives, 
the testing phase begins when a major 
health or environmental effects test 


involving the food additive begins and 
runs until the approval phase begins. 
The approval phase starts with the 
initial submission of a petition 
requesting the issuance of a regulation 
for use of the food additive and 
continues until FDA grants permission 
to market the food additive product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued), FDA’s determination of the 
length of a regulatory review period for 
a food additive will include all of the 
testing phase and approval phase as 
specified in 35 U.S.C. 156(g)(2)(B). 

FDA recently approved for marketing 
the food additive AQUEOUS ARYL 
FLUOROPHOSPHITE SUSPENSION 
(2,2’-ethylidenebis(4,6-di- 
tertbutylpheny)fluorophosphonite). 
AQUEOUS ARYL FLUOROPHOSPHITE 
SUSPENSION is used as an antioxidant 
in adhesives and in the preparation of 
polymers intended for contact with 
food. Subsequent to this approval, the 
Patent and Trademark Office received a 
patent term restoration application for 
AQUEOUS ARYL FLUOROPHOSPHITE 
SUSPENSION (U.S. Patent No. 
4,867,907) from Albemarle Corp., and 
the Patent and Trademark Office 
requested FDA’s assistance in 
determining this patent’s eligibility for 
patent term restoration. In a letter dated 
October 21, 1997, FDA advised the 
Patent and Trademark Office that this 
food additive had undergone a 
regulatory review period and that the 
approval of AQUEOUS ARYL 
FLUOROPHOSPHITE SUSPENSION 
represented the first permitted 
commercial marketing or use of the 
product. Shortly thereafter, the Patent 
and Trademark Office requested that 
FDA determine the product’s regulatory 
review period. 

FDA has determined that the 
applicable regulatory review period for 
AQUEOUS ARYL FLUOROPHOSPHITE 
SUSPENSION is 2,930 days. Of this 
time, 935 days occurred during the 
testing phase of the regulatory review 
period, 1,995 days occurred during the 
approval phase. These periods of time 
were derived from the following dates: 

1. The date a major health or 
environmental effects test was begun: 
January 9, 1989. The applicant claims 
July 21, 1986, as the date the test was 
begun. However, FDA records indicate 
that the test was begun on January 9, 
1989. 
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2. The date the petition requesting the 
issuance of a regulation for use of the 
food additive under section 409 of the 
Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 348) was initially submitted: 
August 1, 1991. The applicant claims 
August 1, 1991, as the date the petition 
for AQUEOUS ARYL 
FLUOROPHOSPHITE SUSPENSION 
was initially submitted. 


3. The date the regulation for the food 
additive petition became effective: 
January 15, 1997. FDA has verified the 
applicant’s claim that the regulation for 
the food additive became effective on 
January 15, 1997. 


This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 1,268 days of patent 
term extension. 


Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before October 5, 1998, submit to 
the Dockets Management Branch 
(address above) written comments and 
ask for a redetermination. Furthermore, 
any interested person may petition FDA, 
on or before February 1, 1999, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
part 1, 98th Cong., 2d sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 


Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through 
Friday. 

Dated: July 8, 1998. 

Thomas J. McGinnis, 

Deputy Associate Commissioner for Health 
Affairs. 

[FR Doc. 98-20707 Filed 8-3-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 
[Docket No. 97E-0152] 

Determination of Regulatory Review 


Period for Purposes of Patent 
Extension; Dostinex® Tablets 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
Dostinex® Tablets and is publishing 
this notice of that determination as 
required by law. FDA has made the 
determination because of the 
submission of an application to the 
Commissioner of Patents and 
Trademarks, Department of Commerce, 
for the extension of a patent which 
claims that human drug product. 


ADDRESSES: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 

FOR FURTHER INFORMATION CONTACT: 
Brian J. Malkin, Office of Health Affairs 
(HF Y-—20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-6620. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98—417) 
and the Generic Animal Drug and Patent 
Term Restoration Act (Pub. L. 100-670) 
generally provide that a patent may be 
extended for a period of up to 5 years 

so long as the patented item (human 
drug product, animal drug product, 
medical device, food additive, or color 
additive) was subject to regulatory 
review by FDA before the item was 
marketed. Under these acts, a product’s 
regulatory review period forms the basis 
for determining the amount of extension 
an applicant may receive. 

A regulatory review period consists of 
two periods of time: A testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 


Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued), FDA’s determination of the 
length of a regulatory review period for 
a human drug product will include all 
of the testing phase and approval phase 
as specified in 35 U.S.C. 156(g)(1)(B). 

A recently approved for marketing 
the human drug product Dostinex® 
Tablets (cabergoline). Dostinex® Tablets 
is indicated for the treatment of 
hyperprolactinemic disorders, either 
idiopathic or due to pituitary adenomas. 
Subsequent to this approval, the Patent 
and Trademark Office received a patent 
term restoration application for 
Dostinex® Tablets (U.S. Patent No. 
4,526,892) from Upjohn & Pharmacia, 
and the Patent and Trademark Office 
requested FDA’s assistance in 
determining this patent's eligibility for 
patent term restoration. In a letter dated 
March 31, 1998, FDA advised the Patent 
and Trademark Office that this human 
drug product had undergone a 
regulatory review period and that the 
approval of Dostinex® Tablets 
represented the first permitted 
commercial marketing or use of the 
product. Shortly thereafter, the Patent 
and Trademark Office requested that 
FDA determine the product’s regulatory 
review period. 

FDA has determined that the 
applicable regulatory review period for 
Dostinex® Tablets is 2,188 days. Of this 
time, 1,825 days occurred during the 
testing phase of the regulatory review 
period, 363 days occurred during the 
approval phase. These periods of time 
were derived from the following dates: 

1. The date an exemption under 
section 505 of the Federal Food, Drug, 
and Cosmetic Act (the act) (21 U.S.C. 
355) became effective: December 29, 
1990. FDA has verified the applicant's 
claim that the date the investigational 
new drug application became effective 
was on December 29, 1990. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 505 
of the act: December 27, 1995. FDA has 
verified the applicant’s claim thatthe 
new drug application (NDA) for 
Dostinex® Tablets (NDA 20-664) was 
initially submitted on December 27, 
1995. 

3. The date the application was 
approved: December 23, 1996. FDA has 
verified the applicant’s claim that NDA 
20-664 was approved on December 23, 
1996. wit. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 


41582 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998 / Notices 


However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 1,273 days of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before October 5, 1998, submit to 
the Dockets Management Branch 
(address above) written comments and 
ask for a redetermination. Furthermore, 
any interested person may petition FDA, 
on or before February 1, 1999, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
part 1, 98th Cong., 2d sess., pp. 41-42, ~ 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through 
Friday. 

Dated: July 8, 1998. 

Thomas J. McGinnis, 

Deputy Associate Commissioner for Health 
Affairs. 

[FR Doc. 98-20739 Filed 8-3-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 97E-0462] 


Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; Posicor® 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
Posicor® and is publishing this notice 
of that determination as required by 
law. FDA has made the determination 
because of the submission of an 
application to the Commissioner of 
Patents and Trademarks, Department of 
Commerce, for the extension of a patent 
which claims that human drug product. 


ADDRESSES: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA-— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 

FOR FURTHER INFORMATION CONTACT: 
Brian J. Malkin, Office of Health Affairs 
(HFY-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-6620. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98-417) 
and the Generic Animal Drug and Patent 
Term Restoration Act (Pub. L. 100-670) 
generally provide that a patent may be 
extended for a period of up to 5 years 

so long as the patented item (human 
drug product, animal drug product, 
racdical device, food additive, or color 
additive) was subject to regulatory 
review by FDA before the item was 
marketed. Under these acts, a product’s 
regulatory review period forms the basis 
for determining the amount of extension 
an applicant may receive. 

A regulatory review period consists of 
two periods of time: A testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued), FDA’s determination of the 
length of a regulatory review period for 
a human drug product will include all 
of the testing phase and approval phase 
as specified in 35 U.S.C. 156(g)(1)(B). 

FDA recently approved for marketing 
the human drug product Posicor® 
(mibefradil dihydrochloride). Posicor® 
is indicated for the treatment of 
hypertension and chronic stable angina 
pectoris. Subsequent to this approval, 
the Patent and Trademark Office 
received a patent term restoration 
application for Posicor® (U.S. Patent 
No. 4,808,605) from Hoffman-La Roche, 
Inc., and the Patent and Trademark 
Office requested FDA’s assistance in 
determining this patent’s eligibility for 
patent term restoration. In a letter dated 
December 29, 1997, FDA advised the 
Patent and Trademark Office that this 


human drug product had undergone a 
regulatory review period and that the 
approval of Posicor® represented the 
first permitted commercial marketing or 
use of the product. Shortly thereafter, 
the Patent and Trademark Office 
requested that FDA determine the 
product’s regulatory review period. 
FDA has determined that the 


- applicable regulatory review period for 


Posicor® is 1,793 days. Of this time, 
1,326 days occurred during the testing 
phase of the regulatory review period, 
467 days occurred during the approval 
phase. These periods of time were 
derived from the following dates: 

1. The date an exemption under 
section 505 of the Federal Food, Drug, 
and Cosmetic Act (the act) (21 U.S.C. 
355) became effective: July 25, 1992. 
The applicant claims July 24, 1992, as 
the date the investigational new drug 
application (IND) became effective. 
However, FDA records indicate that the 
IND effective date was July 25, 1992, 


' which was 30 days after FDA receipt of 


the IND. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 505 
of the act: March 11, 1996. The 
applicant claims March 8, 1996, as the 
date the new drug application (NDA) for 
Posicor® (NDA 20-689) was initially 
submitted. However, FDA records 
indicate that NDA 20-689 was 
submitted on March 11, 1996. 

3. The date the application was 
approved: June 20, 1997. FDA has 
verified the applicant’s claim that NDA 
20-689 was approved on June 20, 1997. 

This determination of the regulatory 
review period establishes the maximum 


' potential length of a patent extension. 


However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 1,130 days of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before October 5, 1998, submit to 


’ the Dockets Management Branch 


(address above) written comments and 
ask for a redetermination. Furthermore, 
any interested person may petition FDA, 
on or before February 1, 1999, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
part 1, 98th Cong., 2d sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 
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Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in 
the heading of this document. 
Comments and petitions may be seen in 
the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: July 8, 1998. 

Thomas J. McGinnis, 

Deputy Associate Commissioner for Health 
Affairs. 

{FR Doc. 98-20743 Filed 8—3-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


[Docket No. 98N-0453] 


Agency Information Collection 
Activities; Announcement of OMB 
Approval 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a collection of information entitled 
“Medical Devices: Third-Party Review 
Program Under the U.S./EC MRA” has 
been approved by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1995 
(the PRA). : 


FOR FURTHER INFORMATION CONTACT: 
Margaret R. Schlosburg, Office of 
Information Resources Management 
(HFA-250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1223. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of July 2, 1998 (63 FR 
36241), the agency announced that the 
proposed information collection had 
been submitted to OMB for review and 
clearance under section 3507 of the PRA 
(44 U.S.C. 3507). An agency may not _ 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 
OMB has now approved the information 
collection and has assigned OMB 
control number 0910-0378. The 
approval expires on January 31, 1999. 


Dated: July 24, 1998. 
William K. Hubbard, 


Associate Commissioner for Policy 
Coordination. 


[FR Doc. 98-20703 Filed 8—3-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 
[Docket No. 98N-0331] 

Agency Information Collection 


Activities; Announcement of OMB 
Approval 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a collection of information entitled 
“Medical Devices; FDAMA Third-Party 
Review” has been approved by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1995 (the PRA). 

FOR FURTHER INFORMATION CONTACT: 
Margaret R. Schlosburg, Office of 
Information Resources Management 
(HF A-250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1223. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 22, 1998 (63 FR 
28388), the agency announced that the 
proposed information collection had 
been submitted to OMB for review and 
clearance under section 3507 of the PRA 
(44 U.S.C. 3507). An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 


_ OMB has now approved the information 


collection and has assigned OMB 

control number 0910-0375. The 

approval expires on November 30, 1998. 
Dated: July 24, 1998. 

William K. Hubbard, 


Associate Commissioner for Policy 
Coordination. 


{FR Doc. 98—20706 Filed 8—3—98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-4349-N-29] 


Submission for OMB Review: 
Comment Request 


AGENCY: Office’ofthe Assistant 
Secretary for Administration, HUD. 


ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 


DATES: Comments due date: September 
3, 1998. > 


ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments must be 
received within thirty (30) days from the 
date of this Notice. Comments should 
refer to the proposal by name and/or 
OMB approval number and should be 
sent to: Joseph F. Lackey, Jr., OMB Desk 
Officer, Office of Management and 
Budget, Room 10235, New Executive 
Office Building, Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
Wayne Eddins, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-1305. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Eddins. 


SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the OMB approval 
number, if applicable; (4) the 
description of the need for the 
information and its proposed use; (5) 
the agency form number, if applicable; 
(6) what members of the public will be 
affected by the proposal; (7) how 
frequently information submissions will 
be required; (8) an estimate of the total 
number of hours needed to prepare the 
information submission including 
number of respondents, frequency of 
response, and hours of response; (9) 
whether the proposal is new, an 
extension, reinstatement, or revision of 
an information collection requirement; 
and (10) the names and telephone 
numbers of an agency official familiar 
with the proposal and of the OMB Desk 
Officer for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act.of 1995, 44 U.S.C. 35, as 
amended. 
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Dated: July 23, 1998. 
David S. Cristy, 
Director, IRM Policy and Management 
Division. 

Title of Proposal: Loan Guarantee 
Recovery Fund established pursuant to 
the Church Arson Prevention Act oe 
1996. 

Office: Community Planning and ~ 
Development. 

OMB Approval Number: 2506-0159. 

Description of the Need for the 
Information and Its Proposed Use: 
Section 4 of the Church Arson 
Prevention Act of 1996 authorizes the 


Secretary of HUD to guarantee loans 
made to certain nonprofit organizations 
whose properties have been damaged by 
an act or acts or arson or terrorism. The 
information will be used to evaluate the 
organizations to determine whether: (1) 
the borrower is an eligible section 
501(C)(3) nonprofit organization; (2) the 
financial institution is eligible under the 
regulations, and utilizes sufficient 
underwriting standards; (3) the use of 
guaranteed loan funds is limited to 
assisting property damaged or destroyed 
by acts of arson or terrorism; (4) the 
organizations which will be assisted by 


the loan are eligible under 24 CFR 
Section 573.3; (5) the required 
certifications are made; and (6) the 
assisted organizations will comply with 
all applicable environmental laws and 
requirements. 

Form Number: SF-424, 40076—LGA. 


Respondents: Not-For-Profit 
Institutions and Businesses or Other 
For-Profit. 

Frequency of Submission: | 
Recordkeeping, On Occasion, and _ 
Monthly. 

Reporting Burden: 


Number of 
respondents 


Frequency of 
response 


Hours per 
response 


Application: 
Nonprofits 


Other 


Recordkeeping 


Progress Reports 


Total Estimated Burden Hours: 
10,200. 

Status: Reinstatement, with changes. 

Contact: Tony Johnston, HUD, (202) 
708-1871 x4560, Joseph F. 
OMB, (202) 395-7316. 


Dated: July 23, 1998. 
[FR Doc. 98~20664 Filed 8—3—98; 8:45 am] 
BILLING CODE 4210-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Endangered and Threatened Species 
Permit Application 


ACTION: Notice of receipt of application. 


SUMMARY: The following applicant 
applied for a scientific research permit 
to conduct certain activities with 
endangered species pursuant to section 
10(a)(1)(A) of the Endangered Species 
Act of 1973, as amended (16 U.S.C. 1531 
et seq.) 
Permit No. 778102 

Applicant: Assistant Regional Director- 
Ecological Services, Region 7, U.S. Fish and 
Wildlife Service, Anchorage, Alaska. 


The applicant requests authorization 
to renew U.S. Fish and Wildlife Service, 
Endangered Species Permit PRT- 
778102, from September 15, 1998, 
through December 31, 2003. This permit 
would allow “take” associated with 
propagation and scientific research (i.e., 
harass by survey, capture, hold, radio 
tag, mark, collect biological samples, 
release, and captive breed) of 
individuals of threatened and 
endangered species. The taking would 


_ be in conjunction with recovery efforts, 


for the purpose of enhancing species’ 
survival. The species for which the 
permit would apply are the spectacled 
eider (Somateria fischeri), Steller’s eider 
(Polysticta stelleri), Aleutian Canada 
goose (Branta canadensis leucopareia), 
and American peregrine falcon (Falco 
peregrinus anatum). 


DATES: Written comments on this permit 
application must be received on or 
before September 3, 1998. 


ADDRESSES: Written data or comments 
concerning this permit renewal should 
be sent to Karen Boylan, Endangered 
Species Permits Coordinator, Ecological 
Services, U.S. Fish and Wildlife Service, 
1011 East Tudor Road, Anchorage, 
Alaska, 99503 (facsimile: 907/786— 
3350). Please refer to the permit number 
when submitting comments. All 
comments, including names and 
addresses, received will become part of 
the official administrative record may be 
made available to the public. 


FOR FURTHER INFORMATION CONTACT: 
Documents and other information 
submitted with this application are 
available for review, subject to the 
requirements of the Privacy Act and the 
Freedom of Information Act, by any 
party who submits a written request for 
a copy of such documents within 20 
days of the date of publication of this 
notice. Requests for information should 
be submitted to the Endangered Species 
Permit Coordinator, at the above address 
(telephone: 907/786-3431). Please refer 


-to the permit number when requesting 


copies of documents. 


Dated: July 24, 1998. 
Everett Robinson-Wilson, 


Assistant Regional Director, Ecological 
Services, Region 7, Anchorage, Alaska. 


{FR Doc. 98-20685 Filed 8—3—98; 6:45 am] 
BILLING CODE 4310-65-P_ 


DEPARTMENT OF THE INTERIOR 
Geological Survey 


Federal Geographic Data Committee — 
(FGDC); Public Review of the 
Biological Data Profile of the Content 
Standard for Digital Geospatial 
Metadata 


ACTION: Notice; Request for comments. 


SUMMARY: The FGDC is conducting a 
public review of the Biological Data 
Profile of the Content Standard for 
Digital Geospatial Metadata. The 
purpose of this public review is to 
provide software vendors, data users 
and producers with an opportunity to 
comment on this standard in order to 
ensure that it meets their needs. 
Specifically, the FGDC requests 
responses in identifying issues 
concerning: (1) Extended elements and 
doman changes, (2) utility and 
functionality of the production rules 
and (3) the standard’s 
comprehensiveness for documenting 
biological data. 

Participants in the public review are 
encouraged to provide comments that 
address specific issues/changes/ 
additions that may result in revisions to 
-the draft Biological Data Profile of the 
Content Standard for Digital Geospatial 
Metadata. All participants who make 


Burden 
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comments during the public review 
period will receive an acknowledgment 
of the receipt of their comment. After 
comments have been considered, 
participants will receive notification of 
how their comments were addressed. 
After the formal adoption of the 
standard by the FGDC, the revised 
standard and a summary analysis of the 
changes will be made available. 


DATES: Comments must be received on 
or before October 30, 1998. 


CONTACT AND ADDRESSES: The draft 
standard is posted at Internet address: 
http://www.fgdc.gov/Standards/ 
Documents/Standards/BioData/ 

Requests for written copies of the 
standard should be addressed to 
“Biological Data Profile of the Content 
Standard for Digital Geospatial 
Metadata’’, FGDC Secretariat (attn: 
Jennifer Fox), U.S. Geological Survey, 
590 National Center, 12201 Sunrise 
Valley Drive, Reston, Virginia, 20192; or 
telephone 703-648-5514; facsimile 
703-648-5755; or Internet at 
gdc@usgs.gov. 

Reviewer’s comments may be sent to 
the FGDC via Internet mail to: gdc- 
bioprof@usgs.gov. Reviewer comments 
may also be sent to the FGDC Secretariat 
at the above address. Please send one 
hardcopy version of the comments and. 
a soft copy version, preferably on a 
3.5x3.5 diskette in WordPerfect 5.0 or 
6.0/6.1 format. 

For answers to general questions 
related to this standard, please contact 
the Federal Geographic Data Committee 
(FGDC) Biological Data Working Group, 
U.S.G.S. Biological Resources Division, 
Center for Biological Informatics, Bldg 
810 Denver Federal Center, PO Box 
25046, MS 302, Denver, CO 80225- 
0046; voice telephone number: Maury 
Nyquist (303) 202-4217; facsimile 
telephone number: (303) 202-4219, 
Internet address: 
maury__nyquist@usgs.gov. 

For answers to questions related to 
the content of this standard, please 
contact Susan Stitt U.S.G.S. Biological 
Resources Division, Center for 
Biological Informatics, Bldg 810 Denver 
Federal Center, PO Box 25046, MS 302, 
Denver, CO 80225-0046; voice 
telephone number: (303) 202-4234; 


facsimile telephone number: (303) 202— — 


4219, Internet address: 
susan__stitt@usgs.gov. 


SUPPLEMENTARY INFORMATION: Following 
is the complete proposal for the 
“Biological Data Profile of the Content 
Standard for Digital Geospatial 
Metadata” 

Project Title: Metadata Content 
Standard for Biological Data. 


Submitting Organization: Federal - 
Geographic Data Committee (FGDC) 
Biological Data Working Group (BDWG). 

Objectives: The purpose of this 
proposed standard is to provide a user- 
defined or theme-specific profile of the 
FGDC metadata content standard for 
geospatial data to increase its utility for 
documenting biological resources data 
and information. This standard will 
thus support increased access to and use 
of biological data among users on a 
national (and international) basis. It will 
also help to broaden the understanding 
and implementation of the FGDC 
metadata content standard within the 
biological resources community. 

Scope: This standard will be used to 
specify metadata content for the full 
range of biological resources data and 
information. This includes biological 
data which are explicitly geospatial in 
nature, as well as data which are not 
explicitly geospatial (such as data 
resulting from laboratory-based 
research). It also includes “information” 
categories, such as research reports, 
figld notes or specimen collections. 

Justification/benefits: The USGS . 
Biological Resources Division (BRD) is 
charged with fostering a broad 
cooperative effort for sharing of 
biological resources information: the 
National Biological Information 
Infrastructure (NBII). As a component of 
the National Information Infrastructure 
and a biological complement to the 
NSDI, NBII functions as a widely 
distributed federation of biological data 
and information sources. A key element 
in fostering development of a 
distributed federation of biological data 
and information is the availability of a 
standardized approach to metadata 
documentation that is adapted for use 
by the biological science community. 
Although the Federal Geographic Data 
Committee’s (FGDC) metadata content 
standard provides excellent 
documentation of a data set from the 
geospatial perspective, it is limited and, 
in some aspects, inadequate, for 
describing data from the biological 
science perspective. For example, one 
consistent need in describing different 


- biological data sets so that they can be 


compared, shared, integrated, etc. is to 
document the necessary bio-systematics 
aspects of the data (i.e., taxonomy and 
nomenclature for species and higher 
toxonomic groups). Mutual 
understanding of what species are being 
discussed (or at least which 
classification system is being used to 
classify and name the species) is basic. 
Obviously, the existing FGDC geospatial 
metadata standard was not designed to 
focus on this type of community- ; 
specific requirement. 


In addition, a significant portion of 
the available body of biological 
resources data and information was not 
collected or intended to be applied in a 
way that is explicitly geospatial, for 
example, data resulting from in vitro 
laboratory research. Rather than have 
these types of “non-geospatial” data and 
information be documented using an 
entirely different metadata content 
standard, BRD wanted to provide, as 
part of the NBII, an inclusive biological 
metadata standard that could be used to 
describe biological data and information 
in all its forms. 

Therefore, the BRD has identified a 
need for a special profile version of the 
FGDC geospatial metadata content 
standard that incorporates all elements 
of the base standard, while adding user- 
defined elements to this “base” 
standard that will support its 
implementation within the biological 
sciences user community. The benefits 
to this approach include support for 
further development of the NBII 
biological data federation, and broader 
understanding, acceptance, and 
implementation of the FGDC metadata 
standard to an important-community. 

In the clearinghouse arena, any 
metadata created with the proposed 
biological resource metadata standard 
should function in harmony with 
metadata created in compliance with 
the FGDC’s geospatial metadata 
standard. Search tools developed for 
FGDC-compliant metadata should 
function identically on standard 
biological resource metadata. In 
addition, the proposed standard will 
allow for searching the additional 
biological information documented, 
such as on biological taxonomy and 
nomenclature. 

Approach: BRD has taken the 
following approach to developing the 
proposed biological resource metadata 
standard. At the end of 1994, BRD (then, 
NBS) assembled a small ad hoc work 
ete composed of NBS specialists 
familiar with the FGDC metadata 
standard, as well as representatives from 
the FGDC and the U.S. Fish and 
Wildlife Service. This group started 
with the FGDC standard, extracting key 
or core elements from it that pertained 
equally to data that are explicitly 
geospatial, as well as those that are not 
explicitly geospatial. Then additional 
elements were added to these core 
elements of the FGDC standard to 
provide needed coverage for biological 
resource data. These elements were also 
evaluated in the context of USMARC. 
The result was a basic structure 
(architecture) and elemenis for the 
Biological Resource Metadata Standard 
(i.e., a strawman standard). 
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BRD then commissioned the 
American Institute of Biological 
Sciences (AIBS), a leading national 
professional society representing a 
cross-section of the biological science 
disciplines, to conduct an expert peer 
review of the strawman standard from 
the point of view of its completeness _ 
and utility for-the biological science 
community. In May 1995 AIBS 
convened a panel of national biological 
science experts to review and analyze 
the draft standard. The panel released a 
draft report and recommendations in 
July 1995, which was then reviewed by 
BRD and its partners and cooperators. 
The panel’s final report and 
recommendations were released in 
September 1995. BRD then used the 
recommendations of the AIBS review 
(and the results of limited test 
implementations) in revising the 
strawman standard. The resulting Draft 
Content Standard for NBII Metadata was 
originally presented to the FGDC 
Standards Working Group in January 
1996 for formal consideration. 
Subsequently, the FGDC Biological Data 
Working Group has adopted and 
endorsed the daft biological metadata 
standard and has undertaken the 
responsibility for moving the draft 
standard through the FGDC standards 


process. 

Related Standards: As a user-defined 
profile, the proposed biological resource 
metadata content standard is dependent 
upon the completion of the revision of 
the FGDC geospatial metadata standard 
which is currently underway. 
Depending on the outcome of the 
revision of the FGDC geospatial 
metadata standard, it may be necessary 
to make subsequent revision to the 
proposed biological resource metadata 
standard to ensure that it is fully 
compatible with new aspects of the 
FGDC standard (particularly as these 
apply to the development of user- 
defined profiles). The proposed 
biological resource metadata standard 
also relates to the vegetation, earth 
cover, soils, and wetlands classification 
standards which are adopted or - 
currently under development. 

Schedule: As noted above, the 
proposed biological resource metadata 
standard was originally presented for - 
consideration by the Standards Working 
Group In January 1996. At that time, the 
SWG indicated that because this 
proposed standard was an enhancement 
of the FGDC geospatial metadata 
standard, formal action on the biological 
metadata standard would most 
appropriately be done after the revision 
of the FGDC geospatial metadata 
standard was completed. The SWG also 
indicated that since the design and 


structure of the proposed biological 
resource metadata standard was in 
agreement with the existing form of the 
FGDC metadata standard, it was 
acceptable for the BRD and its partners 


. and cooperators in the NBII effort to 
begin implementation of the biological | 


resource metadata standard in the 
interim. 

Following the revision of the FGDC 
geospatial metadata standard, the BRD 
would make necessary revisions to the 
biological resource metadata standard to 
bring it into congruence and 
compatibility and would then present 
this revised version for formal review 
through the FGDC SWG process. It is 
anticipated that this revised version of 
the proposed standard could be 
represented to the SEG within six 
months of the end point of the current 
revision of the FGDC geospatial 
metadata standard. 

Resources: This proposed standard 
has been developed using staffing and 
funding resources of the USGS BRD. It. 
is anticipated that any necessary 
revisions to the proposed standard, 
based on the results of the current 
revi8sion to the FGDC geospatial 
metadata content standard, can be 
completed using existing BRD 
resources. 

Potential Participants: To date, the 
BRD has consulted with a broad variety 
of government and non-government 
agencies and organizations in the 
development and refinement of this 
proposed standard (e.g. American 
institute of Biological Sciences, 
Ecological Society of America, The 
Nature Conservancy, Fish and Wildlife 
Information Exchange, Association of 
Systematics Collections, and several 
Federal agencies). Information on the 
standard was presented at the First IEEE 
International Metadata Conference in 
1996 and at Eco-Informa 96. 
Subsequently, the FGDC Biological Data 
Working Group has adopted and 
endorsed the draft biological metadata 


‘standard and has undertaken the 


responsibility for moving the draft 
standard through the FGDC standards 
process. 

We expect to continue to solicit 
involvement and input of all interested 
parties as the standard moves through 
the formal FGDC approval process. 

Target Authorization Body: This 
proposed standard is not currently 
targeted for consideration by any other 
authorizing bodies. As a user-defined 
profile of the FGDC geospatial metadata 
standard, it is expected that this 
proposed standard (once approved by 
the FGDC) could be “linked”’ with the 
FGDC geospatial metadata standard in 


any subsequent authorization of that 

standard by ANSI, ISO, or other group. 
Dated: July 27, 1998. 

Richard E. Witmer, 

Chief, National Mapping Division, U.S. 

Geological Survey. 

{FR Doc. 98-20761 Filed 8—3-98; 8:45 am] 

BILLING CODE 4310-Y7-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[MT-921-08-1320-01; NDM 86601] 


Availability of Final Environmental 
Analysis and Request for Comments 
on the Fair Market Value and Maximum 
Economic Recovery; Coai Lease 
Application NDM 86601—Knife River 
Corporation 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: The Bureau of Land 
Management requests public comment 
on the final environmental analysis, 
maximum economic recovery, and the 
fair market value of certain coal 
resources it proposes to offer for 
competitive lease sale. 

The land included in Coal Lease 
Application NDM 86601, located in 
Mercer County, North Dakota, and is 
described as follows: 


T. 143 N., R. 88 W., 5th P.M. 
Sec. 24: NWY%NW, SY2ANW%4, SW, 
SY2SEM%, 
Containing 360.000 acres : 


There are three principal minable coal 
seams in the tract. They are the School 
House, Upper Beulah-Zap, and Lower 
Beulah-Zap. The tract contains an 
estimated 6.21 million tons of 
recoverable reserves. aA 

The School House seam averages 5.8 
feet in thickness. Coal quality, as 
received, averages 6643 BTU/Ib., 36.66 
percent moisture, 10.43 percent ash, and 
1.24 percent sulfur. 

The Upper Beulah-Zap seam averages 
10.9 feet in thickness. Coal quality, as — 
received, averages 6776 BTU/Ib., 38.52 
percent moisture, 5.94 percent ash, and 
0.49 percent sulfur. 

The Lower Beulah-Zap seam averages 
3.5 feet in thickness. Coal quality, as 
received, averages 6717 BTU/Ib., 38.27 
percent moisture, 7.32 percent ash, and 
0.76 percent sulfur. 

The public is invited to submit 
written comments on the environmental 
analysis, fair market value, and the 
maximum economic recovery of the 
tract. 

In addition, notice is also given that 
a public hearing will be held on 
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Monday, August 17, 1998, on the 
environmental assessment, the proposed 
lease sale, the fair market value, and — 
maximum economic recovery of the 
proposed lease tract. 


DATES: Comments must be received on 
or before August 17, 1998. The public 
hearing will be held at 1:00 p.m. on the 
same date, at the Dickinson Field Office, 
2933 Third Avenue West, Dickinson, 
North Dakota. 


ADDRESSES: For more complete data on 
this tract, please contact Rebecca Good 
(telephone 406-255-2828), Bureau of 
Land Management, Montana State 
Office, 222 North 32nd Street, P.O. Box 
36800, Billings, Montana 59107 or Gene 
Campbell (telephone 701-225-9148), 
Bureau of Land Management, Dickinson 
Field Office, 2933 Third Avenue West, 
Dickinson, North Dakota 58601-2619. 
Copies of the environmental assessment 
are available at both addresses. 


SUPPLEMENTARY INFORMATION: In 
accordance with the Federal Coal 
Management Regulations 43 CFR 3422 
and 3425, not less than 30 days prior to 
publication of a notice of sale, the 
Secretary shall solicit public comments 
on the environmental assessment, the 
proposed sale, fair market value, and 
maximum economic recovery on the 
proposed lease tract. Proprietary data 
marked as confidential may be 
submitted to the Bureau of Land 
Management in response to this 
solicitation of public comments. Data so 
marked shall be treated in accordance 
with the laws and regulations governing 
the confidentiality of such information. 
A copy of the comments submitted by 
the 3 public on fair market value and 
maximum economic recovery, except 
those portions identified as proprietary 
by the author and meeting exemptions 
stated in the Freedom of Information 
Act, will be available for public 
inspection at the Bureau of Land 
Management, 222 North 32nd Street, 
Billings, Montana, during regular 
business hours (9:00 a.m. to 4:00 p.m.) 
Monday through Friday. 

Comments should be sent to the 
Bureau of Land Management P.O. Box 
36800, Billings, Montana 59107 and 
should include, but not necessarily be 
limited to, the following: 

1. The quality and quantity of the coal 
resources. 

2. The mining method or methods 
which would achieve maximum 
economic recovery of the coal including 
specification of the seams to be mined, 
timing and rate of production, 
restriction to mining, and inclusion of 
the tract in an existing mining — 
operation. 


3. The fair market value appraisal 
including but not limited to the 
evaluation of the tract as an incremental 
unit of an existing mine, selling price of 
the coal, mining and reclamation costs, 


net present value discount factors, 


depreciation and other tax accounting 
factors, value of the surface estate, and 
any comparable sales data of similar 
coal lands. 

The values given above may or may 
not change as a result of comments 
received from the public and changes in 
market conditions between now and , 
when final economic evaluations are 
completed. 


Dated: July 29, 1998. 
Janet Singer, 
Acting State Director. 
[FR Doc. 98—20721 Filed 8—3—98; 8:45 am] 
BILLING CODE 4310-DN-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[OR-130-1020-00; GP8-0275] 


Notice of Meeting of the Eastern 
Washington Resource Advisory 
Council 


AGENCY: Bureau of Land Management, 
Spokane District. 

NOTICE: Notice of Meeting of the Eastern 
Washington Resource Advisory Council. 
ACTION: Meeting of the Eastern 
Washington Resource Advisory Council; 
August 27, 1998, in Spokane 
Washington. 


SUMMARY: A meeting of the Eastern 
Washington Resource Advisory Council 
will be held on August 27, 1998. The 
meeting will convene at 9:00 a.m., at the 
Spokane District Office of the Bureau of 
Land Management, 1103 N. Fancher, 
Spokane, Washington, 99212-1275. The 
meeting will adjourn upon conclusion 
of business, but no later than 4:00 p.m.. 
Public comments will be heard from 
10:00 a.m. until 10:30 a.m.. If necessary 
to accommodate all wishing to make 
public comments, a time limit may be 
placed upon each speaker. At an 
appropriate time, the meeting will 
adjourn for approximately one hour for 
lunch. Topics to be discussed include: 
the Interior Columbia Basin Ecosystem 
Management Project and 
implementation of Standards for 
Rangeland Health and Guidelines for 
Livestock Grazing Management. 

FOR FURTHER INFORMATION CONTACT: 
Richard Hubbard, Bureau of Land 
Management, Spokane District Office, 
1103 N. Fancher Road, Spokane, . 
Washington, 99212-1275; or call 509- 
536-1200. 


Dated: July 29, 1998. 
Gary J. Yeager, 
Acting District Manager. — 
{FR Doc. 98-20720 Filed 8—3-98; 8:45 am] 
BILLING CODE 4310-35-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[OR-958—1430-01; GP7-0139; OR-19111] 


Public Land Order No. 7350; 
Revocation of Executive Order Dated 
August 16, 1917; Oregon 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public Land Order. 


SUMMARY: This order revokes an 
Executive order in its entirety as to the 
remaining 98 acres of lands withdrawn 
for Bureau of Land Management 
Powersite Reserve No. 653. The lands 
are no longer needed for the purpose for 
which they were withdrawn. Of the 
lands being revoked, 59 acres will be 
opened to surface entry, except to the 
agricultural land laws. Of the remaining 
lands, 21 acres will remain closed to 
surface entry and mining due to other 
overlapping withdrawals, 6 acres have 
been conveyed out of Federal ownership 
with a reservation of all minerals to the 
United States, and 12 acres have been 
conveyed out of Federal ownership and 
have no remaining reservations to the 
United States. é 

EFFECTIVE DATE: November 3, 1998. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth St. Mary, BLM Oregon/ 
Washington State Office, P.O. Box 2965, 
Portland, Oregon 97208-2965, 503-952- 
6168. 

By virtue of the authority vested in 
the Secretary of the Interior by Section 
204 of the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 
1714 (1994), it is ordered as follows: 

1. The Executive Order dated August 
16, 1917, which established Powersite 
Reserve No. 653, is hereby revoked in its 
entirety. 


Willamette Meridian 
(a) Public Lands 


All portions of the following described 
lands lying within 50 feet of the center line 
of the transmission line: 

T. 34S.,R.5 W., 
Sec. 4, unnumbered lot in the NE“%sNW%, 
SEYNW%, N12SW%, and 
Sec. 20, 
Sec. 29, 
T. 35 S.,R.5 W., 
Sec. 4, S¥%2SW%; 
Sec. 28, NWY%NE™% and NE“%4NW4. 
T. 33S.,R.6W., 
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Sec. 10, and 
5,5. 2S.. 

Sec. 32, 
T. 33:S., R. 2 E., 

Sec. 18, 
T.39S.,R.2E., 

Sec. 28, SEY%4NE™. 

Sec. 6, N%2SE% and 

Sec. 26, and W12SW"4. 

Sec. 6, lot 7; 

Sec. 8, 
T. 40S.,R. 8E., 

Sec. 22, lot 4; 

Sec. 32, SY2NE™%. 
T. 415S.,R. 8E., 

Sec. 8, SWY%4NE™%, SEY4NW%, EY2SW, 

and WYSE". 


(b) Non-Federal Surface 

All portions of the following described 
lands lying within 50 feet of the center line 
of the transmission line: 
1.375, 

Sec. 31, lots 4 and 5, and lots 7 to 16, 

inclusive. 

T. 36S.,R. 3 W., 

Sec. 24, SW%SE"s. 
T. 345S.,R.5 W., 

Sec. 32, SEVY4NE™. 
T. 35S.,R.5 W., 

28, lot 1. 

Sec. 2, 

The areas described aggregate 
approximately 98 acres in Jackson, Josephine, 
and Klamath counties. .- 


2. The lands described as the NY2SE™% 
and SW%4SE% of sec. 6, T. 40 S., R. 3 
E., and lot 7 of sec. 6, and the S¥zSW% 
of sec. 8, T. 41 S.,R. 4 E., are within 
Power Project 2082 and remain closed 
to surface entry and mining, but remain 
open to mineral leasing. 

3. The lands described as SEYsaSW% 
of sec. 18, T. 33 S., R. 2 E., are within 
the Lost Creek Reservoir Project 
withdrawal and remain closed to 
surface entry and mining, but remain 
open to mineral leasing. 

4. The lands described in paragraph 
1(a), except as provided i in paragraphs 2 
and 3, are included in a withdrawal for 
multiple use management made by 
Public Land Order No. 5490, as 
modified by Public Land Order No. 
7043, and will remain closed to the 
agricultural land laws. 

5. The lands described as lots 4 and 

5, and lots 7 to 16, inclusive, sec. 31, T. 
37 S., R. 2 W., have been conveyed out 
of Federal ownership with a reservation 
of all minerals to the United States. The 
lands will not be restored to operation 
of the public land laws, but have been 
and will remain open to mining and 
mineral leasing. 

6. The lands described in paragraph 
1(b), except as provided in paragraph 5, 
have been conveyed out of Federal 


ownership with no remaining 
reservations to the United States. 

7. At 8:30 a.m., on November 3, 1998, 
the lands described in paragraph 1(a), 
except as provided in paragraphs 2, 3, 
and 4 will be opened to the operation 
of the public land laws generally, 
subject to valid existing rights, the 
provisions of existing withdrawals, 
other segregations of record, and the 
requirements of applicable law. All 
valid applications received at or prior to 
8:30 a.m., on November 3, 1998, shall be 
considered as simultaneously filed at 
that time. Those received thereafter 
shall be considered in the order of 
filing. 

8. The State of Oregon has a 
preference right, as to the lands 
referenced in paragraph 7, for public 
highway right-of-way or material sites 
for a period of 90 days from the date of 
publication of this order and any 
location, entry, selection, or subsequent 
patent shall be subject to any rights 
granted the State as provided by the Act 
of June 10, 1920, Section 24, as 
amended, 16 U.S.C. 818 (1994). 


Dated: July 22, 1998. 
Bob Armstrong, 
Assistant Secretary of the Interior. 
{FR Doc. 98—20762 Filed 8—-3—98; 8:45 am] 
BILLING CODE 4310-33-P 


- DEPARTMENT OF THE INTERIOR 


National Park Service 


Submission of Package to the Office of 
Management and Budget (OMB): 
Review Opportunity for Public 
Comment 


AGENCY: Deparmtne of the Interior, 
National Park Service. 

ACTION: Notice and request for 
comments. 


SUMMARY: Under the Paperwork 
Reduction Act of 1995 and 5 CFR Part 
1320, Reporting and Recordkeeping 
Requirements, the NPS invites public 
comments on (1) the need for the 


information including whether the 


information has practical utility; (2) the 
accuracy of the reporting burden 
estimate; (3) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
information collection on respondents, 
including the use of automated 
collection techniques or other forms of 
information technology 

The request is for Suision of an 
existing information collection 
requirement approved by OMB and 
assigned clearance No. 1024-0037. 


Copies of the request and related forms 
and explanatory material may be 
obtained by contacting the Bureau’s 
clearance officer at the phone number 
listed below. OMB has up to 60 days to. 
approve or disapprove the information 
collection but may respond after 30 
days; therefore, public comments 
should be submitted to OMB on or 
before September 3, 1998 in order to 
assure their maximum consideration. 


DATES: Public comments will be 
accepted on or before September 3, 
1998. 


SEND COMMENTS TO: Office of 
management and Budget; Office of 
Information and Regulatory Affairs, 
Desk Officer for the Interior Department, 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 


Dr. Francis P. McManamon, Manager, 
Archaeology and Ethnography Program, 
National Park Service, 1849 C Street 
NW., Room NC210, Washington, DC 
20240, phone 202/343-4101. 


SUPPLEMENTARY INFORMATION: 


Title: Application for and Issuance of 
Federal Permits under the 
Archaeological Resources Protection Act 
and the Antiquities Act. 


Departmental Form Numbers: DI- 
1926 (permit application), DI-1991 
(permit form). 

OMB Number: 1024-0037. 


Type of request: Renewal of 
previously approved collection. 


Description of need: Information 
collected responds to statutory 
requirements that Federal agencies (1) 
issue permits to qualified individuals 
and institutions desiring to excavate or 
remove archaeological resources from 
public or Indian lands, and (2) specify 
terms-and conditions, including 
reporting requirements, in permits. The 
information collected is reported 
annually to Congress and is used for 
land management purposes. 


Automated data collection: At the 
present time, there is no automated way 
to gather this information. 


Description of respondents: 
Individuals, businesses, academic 
institutions, tribes or tribal members, 
Federal agencies and other parties 
wishing to excavate or remove 
archaeological resources from public or 
Indian lands. 


Estimated average number of 
respondents: 700. 


Estimated average burden hours per 
response: 2.5 hours. 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/Notices 


41589 


Estimated annual reporting burden: 
1750. 
Diane Cooke, 
Information Collection Clearance Officer, 
WASO Administrative Program Center, 
National Park Service. 


[FR Doc. 98-20753 Filed 8-3—98; 8:45 am] 
BILLING CODE 4310-70-M 


DEPARTMENT OF THE INTERIOR 
National Park Service 


- Correction; Bighorn Canyon National 
Recreation Area; Concession Permit 
for Operation of the Ok-A-Beh Marina 
at Bighorn Canyon National Recreation 
Area (North Unit) 


CORRECTION: In notice document 98— 


15129, appearing on page 31228, in the * 


issue of June 8, 1998 (Volume 63, 
Number 109), the EFFECTIVE DATE and 
SUPPLEMENTARY INFORMATION is 
corrected to read as follows: 

EFFECTIVE DATE: The application period 
is extended thirty (30) days. Offers will 
be accepted for ninety (90) days under 
the terms described in the Prospectus. 
Any offer, including that of the existing 
concessioner, must be received by the 
Superintendent, Bighorn Canyon 
National Recreation Area, P.O. Box 485, 
Fort Smith, Montana 59035, by 
September 17, 1998, to be considered 
and evaluated. 

SUPPLEMENTARY INFORMATION: This 
permit renewal has been determined to 
be categorically excluded from the 
procedural provisions of the National 
Environmental Policy Act and no ~ 
environmental document will be 
prepared. 

e existing concessioner, LuCon 
Corporation, has performed their 
obligations to the satisfaction of the 
Secretary under the existing permit 
which expires by limitation of time on 
December 31, 1998. Therefore, pursuant 
to the provisions of the Concessions 
Policy Act (79 Stat. 969; 16 U.S.C. 20d), 
the concessioner is entitled to be given 
preference in the renewal of the permit 
and in the award of a new permit, 
providing that the existing concessioner 
submits a responsive offer (a timely 
offer which meets the terms and 
conditions of the Prospectus). This 
means that the permit will be awarded 
to the party submitting the best offer, 
provided that if the best offer was not 
submitted by the existing concessioner, 
then the existing concessioner will be 
afforded the opportunity to match the 
best offer. If the existing concessioner 
agrees to match the best offer, then the 
permit will be awarded to the existing 
concessioner. 


If the existing concessioner does not 
submit a responsive offer, the right of 
preference in renewal shall be 
considered to have been waived, and 
the permit will then be awarded to the 
party that has submitted the best 
responsive offer. 

The Secretary will consider and 
evaluate all offers received as a result of 
this notice. Any offer, including that of 
the existing concessioner, must be 
received by the Superintendent, Bighorn 
Canyon-National Recreation Area, P.O. 
Box 485, Fort Smith, Montana 59035, 
not later than ninety (90) days following 
release of the Prospectus to be 
considered and evaluated. 


Dated: July 24, 1998. 
John H. King, 
Acting Director, Intermountain Region. 
{FR Doc. 98—20751 Filed 8-3—98; 8:45 am] 
BILLING CODE 4310-70-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Concession Contract Negotiations; 
Delaware Water Gap National 
Recreation Area, Bushkill, PA; 
Campground 


AGENCY: National Park Service, Interior. 
ACTION: Public notice. 


SUMMARY: Public notice is hereby given 
that the National Park Service proposes 
to award a concession contract 
authorizing the operation of a 125-site 
campground for the public within 
Delaware Water Gap National 
Recreation Area, Bushkili, PA for a 
period of ten (10) years from date of 


, contract execution. 


EFFECTIVE DATE: November 12, 1998. 


ADDRESSES: Interested parties should 
contact National Park Service, Delaware 
Water Gap National Recreation Area, 
Bushkill, PA 18324, or phone (717) 588- 
2440, to obtain a copy of the prospectus 
describing the requirements of the 
proposed contract. 

SUPPLEMENTARY INFORMATION: This 
contract has been determined to be 
categorically excluded from the 
procedural provisions of the National 
Environmental Policy Act and no 
environmental document will be 


_ prepared. 


The existing concessioner has 
performed its obligations to the 
satisfaction of the Secretary under an 
existing concession permit which 
expired on December 31, 1991, and 
therefore pursuant to the provisiqgs of 
Section 5 of the Act of October 9, 1965 
(79 Stat. 969; 16 U.S.C. § 20), is entitled 


to be given preference in the renewal of 
the contract and in the negotiation of a 
new contract, providing that the existing 
concessioner submits a responsive offer 
(a timely offer which meets the terms 
and conditions of the Prospectus). This 
means that the contract will be awarded 
to the pagty submitting the best offer, 
provided that if the best offer was not 
submitted by the existing concessioner, 
then the existing concessioner will be 
afforded the opportunity to match the 
best offer. If the existing concessioner 


agrees to match the best offer, then the 


contact will be awarded to the existing 
concessioner. 

If the existing concessioner does not 
submit a responsive offer, the right of 
preference in renewal shall be 
considered to have been waived, and _ 
the contract will then be awarded to the 
party that has submitted the best 
responsive offer. 

e Secretary will consider and 
evaluate all proposals received as a 
result of this notice. Any proposal, 
including that of the existing 
concessioner, must be received by the 
Superintendent, Delaware National 
Recreation Area, not later than the one 
hundred (100) days following 
publication of this notice to be 
considered and evaluated. 

Dated: July 28, 1998. 

William G. Laitner, 


Superintendent, Delaware Water Gap 
National Recreation Area. 


{FR Doc. 98-20752 Filed 8-3-98; 8:45 am] 
BILLING CODE 4310-70-M 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Availability of Amendment to the 
Environmentai Assessment for the 
Southside Barrier Repiacement Project 


AGENCY: National Park Service, U.S. 
Department of the Interior. 
SUMMARY: The National Park Service, at 
the request of the U.S. Department of 
the Treasury, has prepared an 
Amendment to the Environmental 
Assessment for the Southside Barrier 
Replacement Project. The Amendment 
includes the construction of four (4) 
gatehouses and the realignment of the 
small curved roadway connecting E 
Street with west South Executive 
Avenue. The document is available for 
review and public comment through 
September 15, 1998. 

opies may be requested by calling 
the National Park Service, White House 


' Liaison, at (202) 619-6344 weekdays 


from 8:00 a.m. to 4:00 p.m. Written 
requests may be sent to 1100 Ohio 
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Drive, SW., Room 344, Washington, DC 
20242. 
Dated: July 28, 1998. 
James I. McDaniel, 
Director, White House Liaison. 
{FR Doc. 98—20803 Filed 8—3-98; 8:45 am] 


BILLING CODE 4310-70-M # 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Notice of Inventory Compietion for 
Native American Human Remains and 
Associated Funerary Objects from 
Saguache County, CO in the 
Possession of the Anasazi Heritage 
Center, Bureau of Land Management, 
Dolores, CO 


AGENCY: National Park Service, DOI. 
ACTION: Notice. 


Notice is hereby given in accordance 
with provisions of the Native American 
Graves Protection and Repatriation Act 
(NAGPRA), 43 CFR 10.9, of the 
completion of an inventory of human 
remains and associated funerary objects 
in the possession of the Anasazi 
Heritage Center, Bureau of Land 
. Management, Dolores, CO. 

A detailed assessment of the human 
remains was made by Bureau of Land 
Management professional staff in 
consultation with representatives of the 
Southern Ute Indian Tribe of the 
Southern Ute Reservation, the Ute 
Mountain Tribe of the Ute Mountain 
Reservation, and the Ute Indian Tribe of 
the Uintah & Ouray Reservation 

In 1982, human remains representing 
one individual were recovered from Site 
5SH99, Saguache County, CO during 
legally authorized excavations 
conducted by the Bureau of Land 
Management personnel. No known 
individual was identified. The three 
associated funerary objects include 
saddle fragments, one button, and one 
shell. 

Based on dental morphology, this 
individual has been identified as Native 
American. Based on associated funerary 
objects and burial type, Site 5SH99 has 
been identified as a burial site from the 
mid- to late-nineteenth century. Based 
on manner of interment, location of the 
burial, and associated funerary objects, 
archeological and ethnohistorical 
evidence indicate this individual is 
affiliated with the Ute culture. 
Consultation with representative of the 
Southern Ute Indian Tribe of the 
Southern Ute Reservation, the Ute 
Mountain Tribe of the Ute Mountain 
Reservation, and the Ute Indian Tribe of 
the Uintah & Ouray Reservation 


indicates this is a Ute burial based on 
historic band locations and traditional 
burial practices. 

Based on the above mentioned 
information, officials of the Bureau of 
Land Management have determined 
that, pursuant to 43 CFR 10.2 (d)(1), the 
human remains listed above represent 
the physical remains of one individual 
of Native American ancestry. Officials of 
the Bureau of Land Management have - 
also determined that, pursuant to 43 
CFR 10.2 (d)(2), the three objects listed 
above are reasonably believed to have 
been placed with or near individual 
human remains at the time of death or 
later as part of the death rite or 
ceremony. Lastly, officials of the Bureau 
of Land Management have determined 
that, pursuant to 43 CFR 10.2 (e), there 
is a relationship of shared group 
identity which can be reasonably traced 
between these Native American human 
remains and associated funerary objects ° 
and the Ute Indian Tribe of the Uintah 


Ouray Reservation. 


This notice has been sent to officials 
of the Southern Ute Indian Tribe of the 
Southern Ute Reservation, the Ute 
Mountain Tribe of the Ute Mountain 
Reservation, and the Ute Indian Tribe of 
the Uintah & Ouray Reservation. 
Representatives of any other Indian tribe 
that believes itself to be culturally 
affiliated with these human remains and 
associated funerary objects should 
contact LouAnn Jacobson, Director, 
Anasazi Heritage Center, 27501 
Highway 184, Dolores, CO 81323; 
telephone: (970) 882-4811, before 
September 3, 1998. Repatriation of the 
human remains and associated funerary 
objects to the the Ute Indian Tribe of the 
Uintah & Ouray Reservation may begin 
after that date if no additional claimants 
come forward. 

Dated: July 24, 1998. 

Francis P, McManamon, 

Departmental Consulting Archeologist, 
Manager, Archeology and Ethnography 
Program. 

[FR Doc. 98—20712 Filed 8—3—98 ; 8:45 am] 
BILLING CODE 4310-70-F 


DEPARTMENT OF THE iNTERIOR 
National Park Service 


Notice of Inventory Completion for 
Native American Human Remains and 
Associated Funerary Objects from New 
Mexico and Texas in the Possession of 
the Carlsbad Museum and Art Center, 
Carisbad, NM 


AGENCY: National Park Service, DOI. 
ACTION: Notice. 


Notice is hereby given in.accordance 
with provisions of the Native American 
Graves Protection and Repatriation Act 
(NAGPRA), 43 CFR 10.9, of the 
completion of an inventory of human 
remains and associated funerary objects 
from New Mexico and Texas in the 
possession of the Carlsbad Museum and 
Art Center, Carlsbad, NM. 

A detailed assessment of the human 
remains was made by Carlsbad Museum 
and Art Center and University of New 
Mexico Archaeology/Osteology Lab 
professional staff in consultation with 
representatives of the Fort Sill Apache 
Tribe, the Mescalero Apache Tribe, and 
the Jicarilla Apache Tribe. 

In 1934 or 1935, human remains 
representing a minimum of two 
individuals were recovered from 
Williams Cave, Culberson County, TX 
during excavations conducted by the 
University of Pennsylvania. No known 
individuals were identified. The five 
associated funerary objects include an 
antelope hide bag and pieces of cord 
and twine. 

In 1934 or 1935, human remains 
representing two individuals were 
recovered from the Guadalupe 
Mountains, TX during excavations 
conducted by the University of 
Pennsylvania. No known individuals 
were identified. The one associated 
funerary object consists of a large basket 
with the bottom and sides broken. 

In 1934 or 1935, human remains 
representing one individual were 
recovered form the Guadalupe 
Mountains, TX during excavations 
conducted by the University of 
Pennsylvania. No known individual was 
identified. The one associated funerary — 
object consists of a burial basket with 
the bottom broken, small round woven 
object, straw or grass in bottom of the 
basket. 

In 1934 or 1935, human remains 
representing one individual were 
recovered from the Guadalupe 
Mountains, TX during excavations 
conducted by the University of 
Pennsylvania. No known individual was 
identified. The ten associated funerary 
objects include a cradleboard made of 
long reeds bound with larger twigs and 
fastened with twine or rope, multiple 
strands of cotton-like yarn woven 
together, and a hide infant bonnet. 

ased on the associated funerary 
objects, these human remains have been 
identified as Native American. Based on 
the form and styles of the basketry, 
cradleboard, and manner of interments, 
these individuals have been identified 
as Apache. Consultation with 
representatives of the Fort Sill Apache 
Tribe, the Mescalero Apache Tribe, and 
the Jicarilla Apache Tribe indicates that 
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location, material culture, and manner 
of interment are all consistent with 
traditional Apache practice. Further, 
based on oral history and historical 
documents, the Guadalupe Mountains 
have been identified as having been 
occupied by the Mescalero Apache 
during the historic period. 

Based on the above mentioned 
information, officials of the Carlsbad 
Museum and Art Center have 
determined that, pursuant to 43 CFR 
10.2 (d)(1), the human remains listed 
above represent the physical remains of 
a minimum of six individuals of Native 
American ancestry. Officials of the 
Carlsbad Museum and Art Center have 
also determined that, pursuant to 43 
CFR 10.2 (d)(2), the 17 objects listed 
above are reasonably believed to have 
been placed with or near individual 
human remains at the time of death or 
later as part of the death rite or 
ceremony. Lastly, officials of the 
Carlsbad Museum and Art Center have 
determined that, pursuant to 43 CFR 
10.2 (e), there is a relationship of shared 
group identity which can be reasonably 
traced between these Native American 
human remains and associated funerary 
objects and the Mescalero Apache Tribe. 


This notice has been sent to officials 
of the Fort Sill Apache Tribe, the 
Mescalero Apache Tribe, and the 
Jicarilla Apache Tribe. Representatives 
of any other Indian tribe that believes 
itself to be culturally affiliated with 
these human remains and associated 
funerary objects should contact Pat 
Jablonsky, Director, Carlsbad Museum 
and Art Center, 418 West Fox Street, 
Carlsbad, NM 88220; telephone: (505) 
887-0276, before September 3, 1998. 
Repatriation of the human remains and 
associated funerary objects to the 
Mescalero Apache Tribe may begin after 
that date if no additional claimants 
come forward. 

Dated: July 14, 1998. 

Michele Aubry, 

Acting Departmental Consulting 
Archeologist, 

Archeology and Ethnography Program. 
[FR Doc. 98-20714 Filed 8—3—98; 8:45 am] 
BILLING CODE 4310-70-F 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Notice of Intent to Repatriate Cultural 
Items in the Possession of Pilgrim Hall 
Museum, Plymouth, MA 

AGENCY: National Park Service, DOI. 
ACTION: Notice. 


Notice is hereby given under the 
Native American Graves Protection and 
Repatriation Act, 43 CFR 10.10 (a)(3), of 
the intent to repatriate cultural items in 
the possession of Pilgrim Hall Museum 
which meet the definition of 
“‘unassociated funerary objects” under 
Section 2 of the Act. 

The 16 cultural items consist of 13 
white and one dark disk-shaped 
wampum beads, a piece of beaten 
— and a round flate white stone. 

1990, these cultural items were 
donated to Pilgrim Hall Museum by Ms. 
Theodora Adams of Plymouth, MA. 
According to documentation 
accompanying these cultural items, they 
were ‘“‘dug up with a skeleton at 
Wollaston” (MA) at an unknown date. 
The location of the human remains is 
not known. 

Wollaston, located in Quincy, Norfolk 
County, MA has been identified as 
within the traditional territory of the 
Massachuset people during the late pre- 
contact and early historic period. 
Following the King Philip’s War in 
1676, the surviving Massachuset were 
absorbed into Wampanoag 
communities. Consultation evidence, 
including anthropological, linguistic, 
oral and other traditions, provided by 
representatives of the Wampanoag 
Repatriation Confederacy indicates 
cultural affiliation between the 


_ Massachuset and the present-day 


Wampanoag culture. 

Officials of Pilgrim Hall Museum have 
determined that, pursuant to 43 CFR 
10.2 (d)(2)(ii), these 16 cultural items 
are reasonably believed to have been 
placed with or near individual human 
remains at the time of death or later as 
part of the death rite or ceremony and 
are believed, by a preponderance of the 
evidence, to have been removed from a 
specific burial site of an Native 
American individual. Officials of 
Pilgrim Hall Museum have also 
determined that, pursuant to 25 U.S.C. 
3001(2), there is a relationship of shared 
group identity which can be reasonably 
traced between these items and the 
Wampanoag Repatriation Confederation 
on behalf of the Wampanoag Tribe of 
Gay Head (Aquinnah). 

This notice has been sent to officials 
of the Wampanoag Repatriation 
Confederation on behalf of the 
Wampanoag Tribe of Gay Head 
(Aquinnah). Representatives of any 
other Indian tribe that believes itself to 
be culturally affiliated with these 
objects should contact Karin J. Goldstein 
Curator, Pilgrim Hall Museum, 75 Court 
Street, Plymouth, MA 02360; telephone 
(508) 746-1620, ext. 4 before September 
3, 1998. Repatriation of these objects to 
the Wampanoag Repatriation 


Confederation on behalf of the 
Wampanoag Tribe of Gay Head 
(Aquinnah) may begin after that date if 
no additional claimants come forward. 
Dated: July 29, 1998. 

Francis P. McManamon, 

Departmental Consulting Archeologist, 
Manager, Archeology and Ethnography 
Program. 

{FR Doc. 98-20713 Filed 8—-3-98; 8:45 am] 
BILLING CODE 4310-70-F 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decrees 
Under the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 


Notice is hereby given that on July 23, 
1998 seven proposed consent decrees in 
United States, et al. v. Colorado Organic 
Chemical Company, Inc. et al., Civil 
Action No. 98—D—1600, were lodged 
with the United States District Court for 
the District of Colorado. 

In this action, the United States and 
the State of Colorado sought recovery of 
approximately $21 million in response 
costs incurred in relation to the Sand 
Creek Industrial Site located in 
Commerce City, Colorado under Section 
107(a) of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act. The 
seven proposed consent decrees provide 
for an immediate recovery of 
$1,796,425.00 for the EPA Hazardous 
Substance Superfund and $80,500.00 for 
the State of Colorado. Two proposed 
consent decrees provide for further 
reimbursement resulting from the sale of 
real property and potential insurance 
coverage. The settling defendants 
include: Colorado Organic Chemical 
Company, Inc.; Phillip C. Mozer; Chem- 
Real Investment Co.; Ronald L. 
Seigneur, as current trustee for the 
Phillip C. Mozer Trust; Gasamat Oil 
Corporation of Colorado; Asamera Oil 
(U.S.), Inc.; Burlington Northern and 
Santa Fe Railway Company f/k/a 
Burlington Northern Railroad Company; 
BFI Waste Systems of North America, 
Inc. f/k/a Browning Ferris Industries of 
Colorado, Inc.; Robert S. Calvert; Shell 
Oil Company f/k/a Shell Chemical 
Corporation; and L—C Corporation. 

e Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States, et al. v. Colorado 
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Organic Chemical Company, Inc. et al., 
D.J. Ref. 90-11-3-1697. 

The proposed consent decrees may be 
examined at the Office of the United 
States Attorney, 1961 Stout Street, 11th 
Floor, Drawer 3608, Denver, CO 80294; 
at U.S. EPA Region VIII, 999 18th Street, 
Denver, Colorado 80202; and at the 
Consent Decree Library, 1120 G Street, 
NW., 4th Floor, Washington, DC 20005, 
(202) 624-0892. A copy of the proposed 
consent-decrees may be obtained in 
person or by mail from the Consent 
Decree Library, 1120 G Street, NW., 4th 
Floor, Washington, DC 20005. In 
requesting a copy, please enclose a 
check in the amount of $57.25 (25 cents 
per page reproduction cost) payable to 
the Consent Decree Library. 

Joel M. Gross, 

Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division. 
[FR Doc. 98-20683 Filed 8—3-98; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decree 
Under the Clean Air Act. 


Under 28 CFR 50.7, notice is hereby 
given that on July 23, 1998, a proposed 
Consent Decree in United States v. Day 
& Zimmermann Hawthorne Corporation 
and Wesley Corporation, Civil Action 
No. 98419 DWH RAM, was lodged with 
the United States District Court for the 
District of Nevada. 

In this action, the United States 


sought recovery of civil penalties and — 


injunctive relief in connection with 
alleged violations of the National 
Emissions Standards for Hazardous Air 
Pollutants for asbestos (“‘asbestos 
NESHAP”) during the demolition of 
houses in the Babbitt Housing Area at 
Hawthorne Army Ammunition Plant in 
Hawthorne, Nevada, during May and 
June, 1993. The Consent Decree recovers 
a civil penalty of $120,000 for violations 
resulting from failure by defendants to 
give required notice of the demolition to 
EPA, failure to remove category II 
regulated asbestos containing material 
(“RACM”) prior to beginning the 
demolition, failure to keep such 
material wet until removed from the 
demolition site and failure to dispose of 
the RACM at a proper disposal site on 

a total of 26 days. The Consent Decree 
includes injunctive relief requirements 
to prevent future violations of the Act 
and the asbestos NESHAP. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the Consent Decree. 

_ Comments should be addressed to the 


Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Day & Zimmermann 
Hawthorne Corporation and Wesley 
Corporation, D.J. Ref. 90—5—2—1—2013. 
The Consent Decree may be examined 
at the Office of the United States 
Attorney, 100 West Liberty Street, Suite 
600, Reno, Nevada, and at the Consent 
Decree Library, 1120 G Street, NW., 4th 
Floor, Washington, DC 20005, (202) 
624-0892. A copy of the Consent Decree 
may be obtained in person or by mail 
from the Consent Decree Library, 1120 
G Street, NW., 4th Floor, Washington, 
DC 20005. In requesting a copy, please 
enclose a check in the amount of $4.75 
(25 cents per page reproduction cost) 
payable to the Consent Decree Library. 
Joel M. Gross, 
Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division. 
[FR Doc. $8-20682 Filed 8-3-98; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Settlement 
Agreement Pursuant to the Clean Air 
Act 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that a proposed Stipulation and 
Settlement Agreement in United States 
v. New York City School Construction 
Authority, et al., No. 98 Civ. 5095, was 
lodged on July 21, 1998 in the United 
States District Court for the Southern 
District of New York. 

The Stipulation and settlement 
Agreement resolves the United States’ 
claims, pursuant to Section 112 of the 
Clean Air Act, 42 U.S.C. 7412, against 
eight (8) parties for civil penalties 
arising out of the removal of asbestos 
from certain public schools in New York 
City during 1993 and 1994. Under the 
Stipulation and Settlement Agreement, 
the United States will receive $138,000 
in civil penalties. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
Stipulation and Settlement Agreement. 
Comments should be addressed to the 
Assistant Attorney General for the 
Environment and Natural Resources 


’ Division, Department of Justice, 


Washington, D.C. 20530, and should 
refer to United States v. New York City 
School Construction Authority, et al., 
DOJ Ref. #90-5-2-1-1933. 

The proposed Stipulation and 
Settlement Agreement may be examined 


at the Office of the United States 
Attorney, 100 Church Street, New York, 
New York; the Region II Office ofthe — 
Environmental Protection Agency, 290 
Broadway, New York, New York; and at 
the Consent Decree Library, 1120 G 
Street N.W., 4th Floor, Washington, D.C. 
20005, (202) 624-0892. A copy of the 
proposed Stipulation and Settlement 
Agreement may be obtained in person or 
by mail from the Consent Decree 
Library. In requesting a copy please 
refer to the referenced case and enclose 
a check made payable to the Consent 
Decree Library in the amount of $4.75 
(25 cents per page reproduction costs). 
Bruce S.Gelber, 
Deputy Section Chief, Environmental 
Enforcement Section, Environment and 
Natural Resources Division, U.S. Department 
_ of Justice. 
[FR Doc. 98—20681 Filed 8—3-98; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decree 
Pursuant to the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 


In accordance with Departmental 
policy, 28 CFR 50.7, and 42 U.S.C. 
9622(d), notice is hereby given that on 
July 2, 1998, the United States, on 
behalf of the United States 
Environmental Protection Agency, filed 
with the United States District Court for 
the Western District of Washington a 
civil complaint against defendants 
Charles and Helen Van Volkenburg and 
Pacific Yacht Basin d/b/a Port Yacht 
Basin, under Section 106 and 107 of the 
Comprehensive Environmental 
Response Compensation and Liability 
Act (“CERCLA”), 42 U.S.C. 9606 & 
9607. The complaint alleges that the 
defendants are liable under Sections 106 
and 107 of CERCLA for releases of 
hazardous substances into the Middle 
Waterway of the Commencement Bay 
Nearshore/Tideflats Superfund Site in 
Tacoma, Washington (“the Middle 
Waterway of the Site”). 

On the same day, the United States 
lodged a consent decree resolving the 
claims stated against the defendants in 
the complaint. The consent decree 
embodies a de minimis settlement with 
the defendants under Section 122(g) of 
CERCLA, 42 U.S.C. 9622(g). The United 
States has determined that the amount 
and toxicity of any hazardous 
substances the defendants.may have 
contributed to the Middle Waterway of 
the Site is minimal in comparison to 
other contaminants in the Middle 
Waterway. Under the consent decree, 
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the defendants will provide access to 
their property on the Middle Waterway 
of the Site. In return, the United States 
will grant the defendants a covenant not 
to sue under Sections 106 and 107 of 
CERCLA, 42 U.S.C. 9606 & 9607, for 
liability for releases of hazardous 
substances at the Middle Waterway of 
the Site. 

The Department of Justice will 
receive, for a period of thirty (30) days - 
from the date of this publication, 
comments relating to the proposed 
consent decree. Comments should be 
addressed to Lois Schiffer, Assistant 
Attorney General, Environment and 
Natural Resources Division, U.S. 
Department of Justice, Washington, D.C. 
20530, and should refer to United States 
v. Port Yacht Basin, et al., No. C98-5362 
(W.D. Wash. 1998), DOJ Ref. #90-11-2- 
06008. 

A copy of the proposed consent 
decree may be obtained from the Region 
10 offices of the United States 
Environmental Protection Agency, 1200 
Sixth Avenue, Seattle, Washington 
98101. Copies may also be obtained in 
person or by mail from the Consent 
Decree Library, 1120 G Street, N.W., 4th 
Floor, Washington, D.C. 20005/(202) 
624-0892. In requesting copies of the 
consent decree, please refer to United 
States v. Port Yacht Basin, et al. If you 
are requesting a copy from the Consent 
Decree Library, please enclose a check 
payable to the Consent Decree Library in 
the amount of $3.75 (25 cents per page 
reproduction costs). 

Joel Gross, 

Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division. 
[FR Doc. 98—20680 Filed 8—-3-98; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE 
Office of Justice Programs 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request. 


ACTION: Notice of information collection; 
revision of a currently approved 
collection; Arrestee Drug Abuse 
Monitoring (ADAM, formerly Drug Use 
Forecasting) program. 


The Department of Justice, Office of 
Justice Programs, has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and clearance in 
accordance with the Paperwork 
Reduction Act of 1995. The information 
collection was previously published in 
the Federal Register on June 2, 1998 at 
63 FR 30020-30021, allowing for a 60- 


day public comment period. No 
comments were received by the Office 
of Justice Programs on this proposed 
revision of a currently approved 
collection. 

The purpose of this notice is to allow 
an additional 30 days for public 
comments. Comments are encouraged 
and will be accepted until September 3, 
1998. This process is conducted in 
accordance with 5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
Office of Management and Budget, 
Office of Information and Regulatory 
Affairs, Attention: Dan Chenok, 
Department of Justice Desk Officer, 
Room 10235, Washington, DC 20530— 
395-7316. 

Written comments and suggestions 
from the public and affected agencies 
concerning the collection of information 
should address one or more of the 
following four points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have any 
practical utility; 

(2) Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

Overview of this information 
collection: 

(1) Type of Information Collection: 
Revision of a Currently Approved 
Collection. 

Title of the Form/Collection: Arrestee. 
Drug Abuse Monitoring (ADAM, 
formerly Drug Use Forecasting) 
Program. 

(3) Agency form number, if any, and 
the applicable component of the __ 
Department of Justice sponsoring the 
collection: No agency from number. 
Office Research and Evaluation, 
National Institute of Justice, Office of 
Justice Programs. 

(4) Affected public who will be asked 
to respond, as well as a brief abstract: 
Misdemeanor and felony arrestees in 
city and county jails and detainees in 


juvenile detention facilities. The ADAM 
program monitors the extent and types 
of drug use among arrestees. By the end 
of 1998 the program will operate in 35 
cities. An additional 15 sites are 
proposed for 1999, to bring the total to 
50 cities, and 25 additional cities in the 
year 2000, to bring the total number of 
data collection sites to 75. Data are 
collected in each site every three 
months from a new sample of arrestees. 
Participation is voluntary and 
anonymous and data collected includes 
a personal interview and urine 
specimen. 

(5) An estimate of the total number of 
respondents and amount of time 
estimated for an average respondent to 
respond: Following is the maximum 
number of responses expected for the 
main ADAM questionnaire in Fiscal 
Years 1999 and 2000. The estimate here 
is revised from the estimate provided in 
the previously published 60-day notice 
which did not specify the relevant data 
collection period. The estimate assumes 
that 50 sites are in operation all quarters 
of FY 1999 and 75 sites are in operation 
all quarters of FY 2000. In FY 1999, 
50,000 adult male arrestees, 20,000 
adult female arrestees, 20,000 juvenile 
male detainees, and 10,000 juvenile 
female detainees will be interviewed 
(total=100,000 at 30 minutes a 
response). In FY 2000, 75,000 adult 
male arrestees, 30,000 adult female 
arrestees, 30,000 juvenile male 
detainees, and 15,000 juvenile female 
detainees will be interviewed. 
(total=150,000 at 30 minutes a 
response). Additionally, “addendum” 
questionnaires will be administered to 
the same respondents at some number 
of sites for some number of quarters 
over the year. The estimate provided 
here is the maximum number of 
responses that will be obtained: it is 
assumed that all sites will field one 
addendum questionnaire in 3 out of the 
4 quarters of the year. In FY 1999, the 
maximum number of addendum 
questionnaires administered across all 
respondent types will be 75,000 at 10 
minutes per response; and in FY 2000 
the maximum number of addendum 
questionnaires administered will be 


112,500 at 10 minutes a response. 


(6) An estimate of the total public 


_ burden (in hours) associated with the 


collection: 62,500 hours in FY 1999 and 
93,750 hours in FY 2000. 

If you have additional comments, 
suggestions, or need a copy of the 
proposed information collection 
instrument with instructions, or 
additional information, please contact 
Dr. K. Jack Riley 202-616-9030, 
Director, Arrestee Drug Abuse 
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Monitoring (ADAM) Program, National 
Institute of Justice, room 7344, 810 7th 
Street NW, Washington, DC, 20531. 
Additionally, comments and/or 
suggestions regarding the item(s) 
contained in this notice, especially 
regarding the estimated public burden 
and associated response time, may also 
be directed to Dr. K. Jack Riley. 

If additional information is required, 
contact: Mr. Robert B. Briggs, Clearance 
Officer, United States Department of 
Justice, Information Management and 
Security Staff, Justice Management 
Division, Suite 850, Washington Center, 
1001 G Street, NW, Washington, DC 
20530. 


Dated: July 29, 1998. 
Robert B. Briggs, 


Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. 98-20661 Filed 8-3-98; 8:45 am] 
BILLING CODE 4410-18-M 


DEPARTMENT OF LABOR 
Office of the Secretary 


Submission for OMB Review; 
Comment Request 


July 29, 1998. 

The Department of Labor (DOL) has 
submitted the following public 
information collection requests (ICRs) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995 (Pub. L. 104-13, 
44 U.S.C. Chapter 35). A copy of each 
individual ICR, with applicable 
supporting documentation, may be 
obtained by calling the Department of 
Labor, Departmental Clearance Officer, 
Todd R. Owen ({202} 219-5096 ext. 
143) or by E-Mail to 
Owen0Todd@dol.gov. 

Comments should be sent to Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for BLS, DM, 
ESA, ETA, MSHA, OSHA, PWBA, or 
VETS, Office of Management and 
Budget, Room 10235, Washington, DC 
20503 ({202} 395-7316), on or before 
September 3, 1998. The OMB is 
particularly interested in comments 
which: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 


e Enhance the quality, utility, and 
clarity of the information tobe 
collected; and 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Agency: Employment and Training 
Administration. 

Title: Alien Claims Activity Report. 

OMB Number: 1205-0268 (extension). 

Agency Number: ETA 9016. 

Frequency: quarterly. 

Affected Public: State, Local or Tribal 
Government. 

Number of Respondents: 53. 

Total Responses: 212. 

Estimated Time per Respondent: 1 
hour. 

Total Burden Hours: 212. 

Total annualized capital/startup 
costs: 0. 

Total annual costs (operating/ 
maintaining systems or purchasing 
services): 0. 

Description: The ETA 9016 allows 
assessment of cost efficiency of the 
Immigration and Naturalization Service 
verification system (SAVE) and allows 
the determination of the impact of the 
Immigration Reform and Control Act of 
the Unemployment Insurance system 
nationally. 

Agency: Employment Standards 
Administration. 

Title: Employer’s First Report of 
Injury or Occupational Illness (LS—202); 
Physician’s Report on Impairment of 
Vision (LS—205); Employer’s 
Supplementary Report of Accident or 
Occupational Illness (LS—210). 

OMB Number: 1215-0031 (extension). 

Agency Numbers: LS—202, LS—205, 
LS—210. 

Frequency: On occasion. 

Affected Public: Individuals or 
households; Business or other for-profit; 


_ Not-for-profit institutions. 


Average 
time per 
re- 

nse 
(hours) 


25 
75 
25 


Total Responses: 29,990. 

Total Burden Hours: 7,543. 

Total annualized capital/startup 
costs: 0. 

Total annual costs (operating/ 
maintaining systems or purchasing 
services): $11,846.05. 


Description: The Longshore and 
Harbor Worker’s Compensation Act 
provides benefits to workers injured in 
maritime employment on navigable 
waters of the United States or in an 
adjoining area customarily used by an 
employee in loading, unloading, 
repairing or building a vessel. The LS— 
202, Employer’s First Report of Injury or 
Occupational Illness, is used by 
employers to report injuries that have 
occurred under the Longshore Act and 
its related statutes. The LS—210, 
Employer’s Supplementary Report of 
Accident or Occupational Illness, is 
used to report additional periods of lost 
time from work. The LS-205, 
Physician’s Report on Impairment of 
Vision, is a medical report based on a 
comprehensive examination of visual 
impairment. 

Agency: Employment Standards 
Administration. 

Title: Medical Travel Fund Request. 

OMB Number: 1215-0054 (extension). 

Agency Number: CM-957. 

Frequency: On occasion. 

Affected Public: Individuals or 
households; Business or other for-profit; 
Not-for-profit institutions. 

Number of Respondents: 8,700. 

Total Responses: 8,700. 

Estimated Time per Respondent: 10 
minutes. 

Total Burden Hours: 1,450. 

Total annualized capital/startup 
costs: 0. 

Total annual costs (operating/ 
maintaining systems or purchasing 
services): $3,045. 

Description: When a coal miner files 
an application for black lung benefits 
under the Black Lung Benefits Act, the 
miner is scheduled for medical 
determination testing. The Black Lung 
Trust fund is required to pay for this 
determination testing and associated 
travel costs. The CM-957 is used by the 
miner to record travel expenses incurred 
while traveling to and from the testing 
facility. 

Agency: Employment Standards 
Administration. 

Title: Request for State or Federal] 


Compensation Information. 


OMB Number: 1215-0060 (extension). 

Agency Number: CM-905. 

Frequency: On occasion. 

Affected Public: Federal Government; 
State, Local or Tribal Government. 

Number of Respondents: 3,986. 

Total Responses: 3,986. 

Estimated Time per Respondent: 15 
minutes. 

Total Burden Hours: 996 hours. 

Total annualized capital/startup 
costs: 0. 

Total annual costs (operating/ 
maintaining systems or purchasing 
services): $1,395.00. 


Re- | 

Burden 
Form s 
LS-262 ........| 27,000 6,750 

LS-208 ........ 90 68 

LS-210 ........| 2,900 725 
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Description: The Federal Mine Safety 

and Health Act of 1977, as amended, 30 
U.S.C. 922(b) and 20 CFR 725.535, 
direct that the Department of Labor 
Black Lung benefit payments to a 
beneficiary for any month be reduced by 
any other payments of sate or federal 
benefits for workers compensation due 
to black lung disease. This form collects 
information regarding the status of any 
state or Federal workers’ compensation 
claim, including dates of payments, 
weekly or lump sum amounts paid, and 
other fees or expenses paid out of this 
award, such as attorney fees and related 
expenses associated with black lung 
disease. 


Agency: Employment Standards 
_ Administration. 

Title: Notice of Law Enforcement 
Officer’s Injury or Occupational Disease 
(CA-721); Notice of Law Enforcement 
Officer’s Death (CA—722). 

OMB Number: 1215-0116 (extension). 

Agency Number: CA-721 and CA- 

Frequency: On occasion. 

Affected Public: Individuals or 
households; Business or other for-profit; 
State, Local or Tribal Government. 

Number of Respondents: 63. 

Total Responses: 63. 

Estimated Time per Respondent: 60 
minutes (CA—721); 90 minutes (CA— 
722). 

Total Burden Hours: 87. 

Total annualized capital/startup 
costs: 0. 

Total annual costs (operating/ 
maintaining systems or purchasing 
services): $30.45. 

Description: These forms are used for 
filing claims for compensation for injury 
and death to non-Federal law 
enforcement officers under the 
provisions of 5 U.S.C. 8191 et seq. The 
forms provide the basic information 
needed to process the claims made for 
injury or death. 

Agency: Employment Standards 
Administration. 

Title: Maintenance of Receipts for 
Benefits paid by a coal mine operator. 

OMB Number: 1215-0124 (extension). 

Agency Number: CM-200. 

Frequency: On occasion. 

Affected Public: Business or other for- 
profit; State, Local or Tribal 
Government. 

Number of Respondents: 150. 

Total Responses: 150. 

Total Burden Hours: 1 hour. 

_ Total annualized capital/startup 
costs: 0. 

Total annual costs (operating/ 
maintaining systems or purchasing 
services): 0. 

Description: The Office of Workers’ 
Compensation Program administers the 


Black Lung Benefits Act. Under 20 CFR 
725.531, self-insured coal mine 
operators or insurance carriers must 
maintain receipts for black lung benefit 


_ payments made for five years after the 


date on which the receipt was executed. 
This requirement is designated as CM— 
200, Maintenance of Receipts for 
Benefits Paid by a Coal Mine Operator. 
There is no form or format for the _ 
receipts; a canceled check will satisfy 
the requirement. 

Agency: Employment Standards 
Administration. 

Title: Rehabilitation Maintenance 


Certificate. 
OMB Number: 1215-0161 (extension). 


Agency Number: OWCP-17. 

Frequency: Every four weeks. 

Affected Public: Individuals or 
households; Businesses or other for- 
profit; Not-for-profit institutions; State, 
Local or Tribal. 

Number of Respondents: 1,300. 

Total Responses: 15,600. 

Estimated Time per Respondent: 10 
minutes. 

Total Burden Hours: 2,605. 

Total annualized capital/startup 
costs: 0. 

Total annual costs (operating/ 
maintaining systems or purchasing 
services): 0. 

Description: The Office of Workers’ 
Compensation Program administers the 
Longshore and Harbor Workers’ 
Compensation Act (LHWCA) and the 
Federal Employees’ Compensation act 
(FECA). The Acts provide rehabilitation 
benefits to eligible injured workers. The 
Rehabilitation Maintenance Certificate 
is used to request reimbursement for 
expenses incurred as a result of an 
injured employee’s participation in an 
approved rehabilitation effort. 

Agency: Mine Safety and Health 
Administration. 

Title: Certificate of 

OMB Number: 1219-0070 

Frequency: Annually. 

Affected Public: Business or other for- 
profit. 

Number of Respondents: 13,763. 

Total Responses: 633,098. 

Estimated Time per Respondent: .08 
minutes. 

Total Burden Hours: 20,204. 

Total annualized capital/startup 
costs: 0. 

Total annual costs (operating/ 
maintaining systems or purchasing 
services): $814,491. 

Description: Requires MSHA Form 
5000-23, Certificate of Training, and 
Optional MSHA Form 5000-23T, 
Certificate of Task Training, to be used - 
by mine operators to record mandatory 
training received by miners. The forms 


provide the mine operator with a 
recordkeeping form, the miner with a 
certificate of training, and MSHA with 
a monitoring tool for determining 
compliance requirements. 


_ Todd R. Owen, 


Departmental Clearance Officer. 
[FR Doc. 98-20796 Filed 8—3-98; 8:45 am] 
BILLING CODE 4510-27-™ 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Investigations Regarding Certifications 
of Eligibility To Apply for Worker 
Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under Section 221 (a) 
of the Trade Act of 1974 (“the Act’’) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Acting Director of the Office of 
Trade Adjustment Assistance, 
Employment and Training 
Administration, has instituted 
investigations pursuant to Section 221 


(a) of the Act. 


The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title I, 


_ Chapter 2, of the Act. The investigations 


will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the _ 
Acting Director, Office of Trade 
Adjustment Assistance, at the address 
show below, not later than August 14, 
1998. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Acting Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than August 14, 
1998. 

The petitions filed in this case are 
available for inspection at the Office of 
the Acting Director, Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW, Washington, DC 20210. 

Signed at Washington, DC this 20th day of 
July, 1998.. 

Grant D. Beale, 
Acting Director, Office of Trade Adjustment 


Assistance. 
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APPENDIX 
[Petitions instituted on 07/20/98) 


Subject firm (petitioners) Location namin Product(s) 


_| Nordictrack (Wkrs) 
Jag Freight Systems (Wkrs) 


Dresser Oil Tools (Wkrs) 


Athens Apparel, Inc (Wkrs) ..... 
Oldham Company (The) (Co.) 


Athens, AL 


Glencoe, MN 
Tamaqua, PA 


Sara Lee Corp (Co.) 


Mesilla Park, NM 


Bibb Company (Wkrs) 


Roanoke Rapids, NC .. 


Saint Gobain (Wkrs) 


Port Allegany, PA 


B and H, Inc (Wkrs) 


Viva Optique (Wkrs) 


Pfaltzgraff Company (The) (Wkrs) 
Faulhaber Company (The) (Co.) 


Leighton, AL 


Amron, L.L.C. (IAMAW) 


Addwest Minerals (Wkrs) 


GE S&S Energy (Wkrs) 


Henry |. Siegel Co (Co.) 


Boydston and Franzen (Co.) ... 
Gurien Finishing Co (Co.) ....... 


07/07/98 | Exercise Equipment. 

07/03/98 | Truck Hauling. 

06/03/98 | Jackets, Coats, Outerwear. 
07/08/98 | Saw Blades. 

06/15/98 | Oil Well Pumps. 

07/01/98 | Ladies’ Pantyhose. 

06/24/98 | Table Cloths and Napkins. 
07/01/98 | Glass Beverage Bottles. 
07/06/98 | T-Shirts. 

06/10/98 | Stoneware, Dinnerware. 
07/06/98 | Bicycle Seats. 

07/01/98 | Eye Glass Frames. 

06/30.98 | Casings for Small Ammunition Shells. 
07/10/98 | Gold Mining. 

06/30/98 | Electricity. 

07/07/98 | Laundry Services. 

07/07/98 | Oilwell Services. ' 
07/07/98 | Laundry and Finishing Service. 


[FR Doc. 98-20794 Filed 8—3—98; 8:45 am] 
BILLING CODE 4510-30-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


Investigations Regarding Certifications 
of Eligibility To Apply for Worker 
Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under Section 221({a) 
of the Trade Act of 1974 (‘‘the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Acting Director of the Office of 
Trade Adjustment Assistance, 
Employment and Training 
Administration, has instituted 


investigations pursuant to Section 221 
(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Acting Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than August 14, 
1998. 


APPENDIX 
[Petitions instituted on 07/13/98] 


Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Acting Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than August 14, 
1998. 


The petitions filed in this case are 
available for inspection at the Office of 
the Acting Director, Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW, Washington, DC 20210. 

Signed at Washington, DC this 13th day of 
July, 1998. 

Grant D. Beale, 


Acting Director, Office of Trade Adjustment 


Assistance. 


Subject firm (petitioners) 


Location 


Date of 
petition 


Product(s) 


NRB Industries, Inc (Comp) 
Johnson Controls (UAW) 


Radford, VA 
Greenfield, OH 


Bon Worth, Inc (Comp) 


Spindale, NC 


Lehigh Portiand Cement (Wrks) 
Wirtz Manufacturing Co (Wrks) 
Dittler Bros., Inc (Wrks) 


Gary, IN 
Port Huron, MI 


Johnson Controls, Inc (Wrks) 
DMC Prints, Inc (Wrks) 


Pulaski, TN 
Orangeburg, SC 


Group Genesis, inc (Comp) 
Cortese Manufacturing Co (UNITE) 
Gambro Healthcare, Inc (Comp) 
Lucas Varity Kelsey Hayes (UAW) 
Parker Hannifin Corp (Wrks) 
Seagate Technology (Wrks) 
Keptel, inc (Comp) 


Bloomington, MN 
Tinton Falls, NJ 


MagneTek Manufacturing (Comp) 
Johnson and Johnson Med. (Comp) 
Bosch Automotive Motor (Comp) 


Mendenhall, MS" 
Menlo Park, CA 
Hendersonville, TN 


06/22/98 
06/25/98 
06/19/98 
06/25/98 
06/20/98 
06/23/98 
06/27/98 
06/08/98 
05/28/98 
06/01/98 
06/25/98 
06/24/98 
06/25/98 
06/29/98 
07/06/98 
06/23/98 
06/24/98 
06/24/98 


Greige Fabric. 
Automotive Armrest and Headrests. 
Ladies’ Apparel. 

Calcium Aluminate Cement. 

Steel Molds. 
Print, Package & Ship Lottery Tickets. 
Headrest. 

Printed Rayon Fabric. 

Glider Aircraft (Sailplanes). 

Men’s Jackets and Sweat Shirts. 
On/Off Dialysis Kits. 

Drum Brake Shoes. 

Hydraulic Valves. 

Recording Heads for Disc Drives. 
Telephone Full-Mini Fiber Trays. 
Magnetic Ballasts for Fluorescent Lights. 
Intravenous Catheters. 

Fractional Horsepower CD Motor. 
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APPENDIx—Continued 
[Petitions instituted on 07/13/98} 


Subject firm (petitioners) 


Location 


Date of 
petition 


Product(s) 


Buster Brown (Wrks) 


Norton, VA 


Flagg Brass (USWA) 


Stowe, PA 


Imperial Headwear, Inc (Wrks) 
Juki Union Special Corp (Wrks) 
Orion Sales, Inc (Wrks) 


Denver, CO 
Charlotte, NC 


Grinnell Flow Control (Wrks) 
Kinney Shoe Corp. (Wkrs) 


06/24/98 
06/26/98 
06/23/98 
06/15/98 
06/30/98 
05/29/98 
06/25/98 


Children’s Clothing. 

Brass Alloy Pipe Fittings. 
Headwear. 

Industrial Sewing Machines. 
Customer Services. 
Butterfly Valves. 

Women and Men Shoes. 


[FR Doc. 98—20795 Filed 8—3—98; 8:45 am] 
BILLING CODE 4510-30-M 


DEPARTMENT OF LABOR 
Mine Safety and Health Administration 


Petitions for Modification 


The following parties have filed 
petitions to modify the application of 
mandatory safety standards under 
section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 


1. Mountain Coal Company 


[Docket No. M-98-38-C] 

Mountain Coal Company, P.O. Box 
591, Somerset, Colorado 81434 has filed 
a petition to modify the application of 
30 CFR 75.380 (d)(4) (escapeways; 
bituminous and lignite mines) to its 
West Elk Mine (I.D. No. 05-03672) 
located in Gunnison County, Colorado. 
The petitioner requests a modification 
of the standard to allow the width of the 
alternate escapeway in the belt entry to 
be maintained at a minimum 48 inch 
width for a distance of about 20 feet on 
the walkway side at each belt drive, 
tripper drive, belt brake, belt transfer 
point, belt splicing table, and belt take- 
up unit. The petitioner asserts that 
application of the standard would result 
in a diminution of safety to the miners. 
In addition, the petitioner asserts that 
the proposed alternative method would 
provide at least the same measure of 
protection as would the mandatory 
standard. 


2. Canyon Fuel Company, LLC 


[Docket No. M—98-39-C] 

Canyon Fuel Company, LLC, P.O. Box 
719, Helper, Utah 84526 has filed a 
petition to modify the application of 30 
CFR 75.1909(b)(8) (nonpermissible 
diesel-powered equipment; design and 
performance requirements) to its ; 
Skyline Mine No. 1 (I.D. No. 42-01435), 
and its Skyline Mine No. 3 (ID. No. 42- 
01566) located in Carbon and Emery 
Counties, Utah. The petitioner requests 
a modification of the standard to permit 


the use of a device that traps a column 
of fluid to hold the brake in the applied 
position, provided that when this device 
is used, the wheels shall be blocked 
against motion through the use of a 
wheel block on the downgrade side of 
at least one tire. The petitioner asserts 
that the proposed alternative method 
would provide at least the same 
measure of protection as would the 
mandatory standard. 


3. Canyon Fuel Company, LLC 


[Docket No. M—-98-40-C] 

Canyon Fuel Company, LLC, P.O. Box 
719, Helper, Utah 84526 has filed a 
petition to modify the application of 30 
CFR 75.1913(c)(1) (starting aids) to its 
Skyline Mine No. 1 (1.D. No. 42-01435), 
and its Skyline Mine No. 3 (I.D. No. 42- 
01566) located in Carbon and Emery 
Counties, Utah. The petitioner requests 
a modification of the standard to permit 
the use of volatile fuel starting aids in 
areas where permissible equipment is 
required, provided that continuous 
methane testing is done before the 
starting aids are taken into these areas 
and during the time that the starting 
aids are in use or are present in these 
areas. The petitioner states that if greater 
than 0.1 percent of methane is detected, 
the starting aids would not be taken into 
or used in these areas; and that the 
starting aids would be removed from the 
areas immediately after use. The 
petitioner asserts that the proposed 
alternative method would provide at 
least the same measure of protection as 
would the mandatory standard. 


4. Island Creek Coal Company 


[Docket No. M-98—41-C] 

Island Creek Coal Company, 1741 
Hilltop Road, Morganfield, Kentucky 
42437 has filed a petition to modify the 
application of 30 CFR 75.350 (air 
courses and belt haulage entries) to its 
Ohio No. 11 Mine (I.D. No. 15—03178) 
located in Union County, Kentucky. The 
petitioner requests that Item No. 4 of the 
Proposed Decision and Order for its 
previously granted petition be amended 
to read as follows: “Administrative 


controls shall be used to minimize the 
number and type of pieces of diesel 
equipment in the mine and to notify 
miners on the working section(s) when 
diesel equipment with a rating of 50 
horsepower or greater is operating in air 
currents affecting the section(s) being 
ventilated with belt air only. All diesel- 
powered equipment operated in the 
mine shall be provided with a fire 
suppression system.” The petitioner 
asserts that the proposed alternative 
method would provide at least the same 
measure of protection as would the 
mandatory standard. 

5. Joliett Coal Company 

{Docket No. M-98-42-C] 

Joliett Coal Company, 837 East Grand 
Avenue, Tower City, Pennsylvania 
17980 has filed a petition to modify the 
application of 30 CFR 75.332(b)(1) and 
(b){2) (working sections and working 
places) to its No. 3 Vein Slope (I.D. No. 
36—08702) located in Schuylkill County, 
Pennsylvania. The petitioner proposes 
to use air passing through inaccessible 
abandoned workings and additional 
areas, which is not examined under 
other mandatory standards and is 
currently mixing with the air in the 
intake haulage slope, to ventilate the 
only active working section; to ensure 
air quality by sampling intake air during 
preshift and on-shift examinations; and 
to suspend mine production when air 
quality fails to meet specified criteria. 
The petitioner asserts that the proposed 
alternative method would provide at 


_least the same measure of protection as 


would the mandatory standard. 
6. Joliett Coal Company 
[Docket No. M—98-43-C] 

Joliett Coal Company, 837 East Grand 
Avenue, Tower City, Pennsylvania 
17980 has filed a petition to modify the 
application of 30 CFR 75.340 
(underground electrical installations) to 
its No. 3 Vein Slope (I.D. No. 36-08702) 
located in Schuylkill County, 
Pennsylvania. The petitioner proposes 
to charge batteries on the mine’s 
locomotive during idle periods when all 
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miners are out of the mine and to allow 
intake air used to ventilate the charging 
station to continue through the normal 
route to the last open crosscut and into 
the return airway. The petitioner asserts 
that the proposed alternative method 
would provide at least the same 
measure of protection as would the 
mandatory standard. 


7. Joliett Coal Company 


[Docket No. M—98-44-C] 

Joliett Coal Company, 837 East Grand 
Avenue, Tower City, Pennsylvania 
17980 has filed a petition to modify the 
application of 30 CFR 75.335 
(construction of seals) to its No. 3 Vein 
Slope (I.D. No. 36—08702) located in 
Schuylkill County, Pennsylvania. The 
petitioner requests a modification of the 
standard to permit alternative methods 
of construction using wooden materials 
of moderate size and weight due to the 
difficulty in accessing previously driven 
headings and breasts containing 
inaccessible abandoned workings; a 
design criteria in the 10 psi range; and 
installation of the water trap in the 
gangway seal and sampling tube in the 
monkey seal for seals installed in pairs. 
The petitioner asserts that the proposed 
alternative method would provide at 
least the same measure of protection as 
would the mandatory standard. 

8. Joliett Coal Company 
[Docket No. M—98-45-C] 

Joliett Coal Company, 837 East Grand 
Avenue, Tower City, Pennsylvania 
17980 has filed a petition to modify the 
application of 30 CFR 75.360 (preshift 
examination) to its No. 3 Vein Slope 
(I.D. No. 36—08702) located in 
Schuylkill County, Pennsylvania. The 
petitioner proposes to visually examine 
each seal for physical damage from the 
slope gunboat during the pre-shift 
examination after an air quality reading 
is taken inby the intake portal and to 
test for the quantity and quality of air at 
the intake air split locations off the 
slope in the gangway portion of the 
working section. The petitioner 
proposes to physically examine the 
entire length of the slope once a month. 
The petitioner asserts that the proposed 
alternative method would provide at 
least the same measure of protection as 
would the mandatory standard. 

9. Joliett Coal Company 
{Docket No. M—98-46-C] 

Joliett Coal Company, 837 East Grand 
Avenue, Tower City, Pennsylvania 
17980 has filed a petition to modify the 
application of 30 CFR 75.364(b)(1), (4) 
and (5) (weekly examination) to its No. 
3 Vein Slope (I.D. No. 36-08702) located 


in Schuylkill County, Pennsylvania. The 
petitioner proposes to examine the 
intake haulage slope and primary 
escapeway areas from the gunboat/slope 
car with an alternative air quality 
evaluation at the section’s intake level, 
and to travel and thoroughly examine 
these areas for hazardous conditions 
once a month. The petitioner asserts 
that the proposed alternative method 
would provide at least the same 
measure of protection as would the 
mandatory standard. 


10. Joliett Coal Company 


{Docket No. M-98-47-C] 

Joliett Coal Company, 837-East Grand 
Avenue, Tower City, Pennsylvania 
17980 has filed a petition to modify the 
application of 30 CFR 75.1002-1 
(location of other electric equipment; 
requirements for permissibility) to its 
No. 3 Vein Slope (I.D. No. 36—-08702) 
located in Schuylkill County, 
Pennsylvania. The petitioner proposes 
to use nonpermissible electric 
equipment within 150 feet of the pillar 
line and to suspend equipment 
operation anytime the methane 
concentration at the equipment reaches 
0.5 percent, either during operation or 
during a pre-shift examination. The 
petitioner asserts that the proposed 
alternative method would provide at 
least the same measure of protection as 
would the mandatory standard. 


11. Joliett Coal Company 


[Docket No. M-98—-48-C] 


Joliett Coal Company, 837 East Grand 
Avenue, Tower City, Pennsylvania 
17980 has filed a petition to modify the 
application of 30 CFR 75.1100—2 
(quantity and location of firefighting 
equipment) to its No. 3 Vein Slope (I.D. 
No. 36-08702) located in Schuylkill 


‘County, Pennsylvania. The petitioner 


proposes to use only portable fire 
extinguishers to replace existing 
requirements where rock dust, water 
cars, and other water storage is not 
practical. The petitioner asserts that the 
proposed alternative method would 
provide at least the same measure of 
protection as would the mandatory 
standard. 


12. Joliett Coal Company 
[Docket No. M-98-49-C] 

Joliett Coal Company, 837 East Grand 
Avenue, Tower City, Pennsylvania 
17980 has filed a petition to modify the 
application of 30 CFR 75.1200(d) & (i) 
(mine map) to its No. 3 Vein Slope (I.D. 
No. 36-08702) located in Schuylkill 
County, Pennsylvania. The petitioner 
proposes to use cross-sections instead of 
contour lines through the intake slope, 


at locations of rock tunnel connections 
between veins, and at 1,000-foot 
intervals of advance from the intake 
slope, and to limit the required mapping 
of the mine workings above and below 
to those present within 100 feet of the 
veins being mined except when veins 
are interconnected to other veins 
beyond the 100-foot limit through rock 
tunnels. The petitioner asserts that the 
proposed alternative method would 
provide at least the same measure of 
protection as would the mandatory 
standard. 


13. Joliett Coal Company 


[Docket No. M—98-50—C] 


Joliett Coal Company, 837 East Grand 
Avenue, Tower City, Pennsylvania 
17980 has filed a petition to modify the 
application of 30 CFR 75.1202-1(a) 
(temporary notations, revisions, and 
supplements) to its No. 3 Vein Slope 
(I.D. No. 36—08702) located in 
Schuylkill County, Pennsylvania. The 
petitioner proposes to revise and 
supplement mine maps annually 
instead of every 6 months, as required, 
and to update maps daily by hand 
notations. The petitioner asserts that the 
proposed alternative method would 
provide at least the same measure of 
protection as would the mandatory 
standard. 


14. Webster County Coal Corporation 
[Docket No. M—98-51-C] 


Webster County Coal Corporation, 
2668 State Route 120 East, Providence, 
Kentucky 42450 has filed a petition to 
modify the application of 30 CFR 
75.364(b)(1) (weekly examination) to its 
Dotiki Mine (I.D. No. 15-02132) located 
in Webster County, Kentucky. Due to 
poor roof conditions and diminishing 
height in the intake air course, traveling 
the affected area would be unsafe. The 
petitioner proposes to establish two 
continuous monitoring stations to 
continuously monitor for methane and 
oxygen; to have an audible alarm signal 
at a surface location where a responsible 
person would be on duty at all times 
while miners are underground, and to 
train this person in the proper 
procedures for handling the monitoring 
system if immediate action is necessary 
in the event of an emergency or 
malfunction; t6 have a certified person 
check the monitoring stations weekly 
for air quantity and direction; and to ~ 
have the results of the check recorded 
in a book that would be maintained on 
the surface. The petitioner states that 


_application of the standard would result 


in a diminution of safety to the miners. 
The petitioner asserts that the proposed 
alternative method would provide at 
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least the same measure of protection as 
would the mandatory standard. 

15. Dandy Mining Company, Inc. 
{Docket No. M-98-52-C} 

Dandy Mining Company, Inc., P.O. 
Box 917, Gilbert, West Virginia 25621 
has filed a petition to modify the 
application of 30 CFR 75.364(a)(1) and 
(b)(2) (weekly examination) to its No. 1 
Mine (I.D. No. 46—08307) located in 
Logan County, West Virginia. The 
petitioner requests temporary 
modification of the standard to the 
extent that complying with the standard 
would put an examiner in an unsafe 
situation when traveling certain areas of 
the return air course due to deteriorating 
roof and conditions. The petitioner 
intends to mine parallel and mine into 
the affected area in approximately 6 
months and seal the area according to 
MSHA requirements and West Virginia 
State Law. The petitioner proposes to 
establish evaluation points to monitor 
movement of air going into and 
returning from the affected area. The 
petitioner states that if the affected area 
is sealed according to MSHA 
requirement, when mining into the 
affected area, the West Virginia Law 
would require mine rescue teams to be 
present and operate equipment under | 
oxygen to mine into sealed areas which 
would create a hazard to the miners. 
The petitioner asserts that the proposed 
alternative method would provide at 
least the same measure of protection as 
would the mandatory standard. 


16. Chemical Lime Company 


{Docket No. M—98—02-—M] 

Chemical Lime Company, P.O. Box 
479, Montevallo, Alabama 35115 has 
filed a petition to modify the 
application of 30 CFR 56.6306 (loading, 
blasting, and security) to its O’Neal 
Quarry (1.D. No. 01-00003) located in 
Shelby County, Alabama. The petitioner 
proposes to load explosives to within 
one hole of the hole being drilled during 
the drilling cycle of overburden 
removal. The petitioner asserts that 
application of the standard as it applies 
to the overburden blasting at the O’Neal 
Quarry will create a diminution of 
safety to the miners and to the drilling 
and blasting contractors. In addition, the 
petitioner asserts that the proposed 
alternative method would provide at 
least the same measure of protection as 
would the mandatory standard. 


17. Climax Molybdenum Company 


[Docket No. M—98—G3-M] 
Climax Molybdenum Company, One 

Oxford Centre, 301 Grant Street, 20th 

Floor, Pittsburgh, Pennsylvania 15219 


has filed a petition to modify the 
application of 30 CFR 57.12016 (work 
on electrically powered equipment) to 
its Henderson Mine (I.D. No. 05-00790) 
located in Clear Creek County, 
Colorado. The petitioner requests a 
modification of the standard to permit 
an alternative method of compliance 
with the requirements for lockout of 
equipment. The petitioner proposes to 
perform all lockout steps in the crusher 
control room except the lockout of the 
conveyor belt pullcord; to have the 
crusher operator remotely open two 
power contactor/breakers for each drive 
motor, turn the VFC off and disable ali 
local control power for these contactor/ 
breakers, and have an auxiliary 
contactor on each breaker or contactor 
that would indicate whether each 
device has opened; to disable the mill 
operator control and the potential 
network control hardware; to have 
persons desiring a lockout to activate a 
pullcord switch and lock the switch 
with a lockout lock; to give an 
indication to the crusher operator that 
the last pullcord switch has been 
deactivated; to have the crusher 
operator try to start the belt to ensure 
that starting the belt system is not 
possible before declaring the belt system 
locked out; and to have the crusher 
operator physically guard the PLC in the 
control room or lock the control room 
with a lockout iock. The petitioner 
asserts that the proposed alternative 
method would provide at least the same 
measure of protection as would the 
mandatory standard. 


Request for Comments 


Persons interested in these petitions 
are encouraged to submit comments via 
e-mail to ‘““comments@msha.gov’’, or on 
a computer disk along with an original 
hard copy to the Office of Standards, 
Regulations, and Variances, Mine Safety 
and Health Administration, 4015 
Wilson Boulevard, Room 627, 
Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
September 3, 1998. Copies of these 
petitions are available for inspection at 
that address. 


Dated: July 27, 1998. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations, 
and Variances. 
[FR Doc. 98-20763 Filed 8—3—-98; 8:45 am] 
BILLING CODE 4510-43-P 


LIBRARY OF CONGRESS 
Copyright Office 


[Docket No. RM 98-6] 


Cable Compulsory License: Specialty 
Station List 


AGENCY: Copyright Office, Library of 
Congress. 


ACTION: Request for information. 


SUMMARY: The Copyright Office is 
compiling a new specialty station list to 
identify commercial television 
broadcast stations which, according to 
their owners, qualify as specialty 
stations for purposes of the former 
distant signal carriage rules of the 
Federal Communications Commission 
(FCC). Lists were published in 1990 and 
in 1995, at which time we stated that 
the specialty station list would be 
revised approximately every three years. 
Accordingly, the Copyright Office is 
again requesting all interested owners of 
television broadcast stations that qualify 
as specialty stations, including those 
that previously filed affidavits, to 
submit sworn affidavits to the Copyright 
Office stating that the programming of 
their stations meets certain 
requirements under the FCC regulations 
in effect on June 24, 1981. 

DATES: Affidavits should be received on 
or before October 5, 1998. 


ADDRESSES: If sent by mail, submit the 
sworn affidavit to: David O. Carson, 
General Counsel, Copyright GC/I&R, 
P.O. Box 70400, Southwest Station, 
Washington, DC 20024. If hand 
delivered, bring the document to: Office 
of the General Counsel, U.S. Copyright 
Office, James Madison Memorial 
Building, Room LM-403, First and 
Independence Avenue, SE., 
Washington, DC 20559-6000. 

FOR FURTHER INFORMATION CONTACT: 
David O. Carson, General Counsel, or 
Tanya M. Sandros, Attorney Advisor, 
Copyright GC/I&R, P.O. Box 70400, 
Southwest Station, Washington, DC 
20024. Telephone (202) 707-8380 or 
Telefax (202) 707-8366. 


SUPPLEMENTARY INFORMATION: 


Why Would a Broadcast Station Seek 
Specialty Station Status? 


Specialty station status is significant 
in the administration of the cable 
compulsory license. 17 U.S.C. 111. The 
licensing system indirectly allows a 
cable operator to carry the signal of a 
television station classified as a 
specialty station at the base rate for 
“permitted” signals. See 49 FR 14944 
(April 16, 1984); 37 CFR 256.2(c). 
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What is a Specialty Station? 

The FCC regulations in effect on June 
24, 1981, defined a specialty station as 
“a commercial television broadcast 
station that generally carries foreign- 
language, religious, and/or automated 
programming in one-third of the hours 
of an average broadcast week and one- 
third of the weekly prime-time hours.” 
47 CFR 76.5(kk) (1981). 


How is a Station Deemed To Be a 
Specialty Station? ! 

Under a procedure adopted by the 
Copyright Office in 1989, see 54 FR 
38461 (September 18, 1989), an owner 
or licensee of a broadcast station files a 
sworn affidavit attesting that the 
station’s programming comports with 
_ the 1981 FCC definition, and hence, 
qualifies as a specialty station. A list of 
the stations filing affidavits is then 
published in the Federal Register in 
order to allow any interested party to 
file an objection to an owner’s claim of 
specialty station status for the listed 
station. Once the period to file 
objections closes, we publish a final list 
which includes references to the 
specific objections filed against a 
particular station owner’s claim. In 
addition, affidavits that are submitted 
after the close of the filing period are 
accepted and kept on file at the 


Copyright Office. 
The staff of the Copyright Office, 


however, does not verify the specialty 
station status of any station listed in an 
affidavit. 


How Does the Staff of the Copyright 
Office Use the List? 


Copyright Office licensing examiners 
refer to the final annotated list in 
examining a statement of account where 
a cable system operator claims that 
particular stations are specialty stations. 
If a cable system operator claims 
specialty station status for a station not 
on the final list, the examiner 
determines whether the owner of the 
station has filed an affidavit since 
publication of the list. 


How Often Has the Copyright Office 
Published Specialty Station Lists? 


The Copyright Office compiled and 
published its first specialty station list 
in 1990, together with an announcement 
of its intention to update the list 
approximately every three years in order 
~ to maintain as current a list as possible. 
55 FR 40021 (October 1, 1990). Its 


‘Originally, the FCC identified whether a station 
qualified as a specialty station, but after it deleted 
its distant signal carriage rules, it discontinued this 
practice. See Malrite T.V. of New York v. FCC, 652 
fos a (2d Cir. 1981), cert. denied, 454 U.S. 1143 
1982). 


second list was published in 1995. 60 
FR 34303 (June 30, 1995). With this 
notice, the Copyright Office is initiating 
the procedure for the compilation and 
publication of the third specialty station 
list. 


Does This Notice Require Action on the 
Part of an Owner of a Television 
Broadcast Station? 


Yes, we are requesting that the owner, 
or a valid agent of the owner, of any 
eligible television broadcast station 
submit an affidavit to the Copyright 
Office stating that he or she believes that 
the station qualifies as a specialty 
station under 47 CFR 76.5(kk) (1981), 
the FCC’s former rule defining 
“specialty station.” The affidavit must 
be certified by the owner or an official 
representing the owner. 


Affidavits are due within 60 days of 
the publication of this notice in the 
Federal Register. There is no specific 
format for the affidavit; however, the 
affidavit must confirm that the station 
owner believes that the station qualifies 
as a specialty station under the 1981 
FCC rule. 


Notwithstanding the above, any 
affidavit submitted to the Copyright 
Office within the 45-day period prior to 
publication of this notice need not be 
resubmitted to the Office. Any affidavit 
filed during this 45-day period shall be 
considered timely filed for purposes of 
this notice. 


What Happens After the Affidavits Are 
Filed With the Copyright Office? 


Once the period for filing the 
affidavits closes, we will compile and 
publish in the Federal Register a list of 
the stations identified in the affidavits. 
At the same time, we will solicit 
comment from any interested party as to 
whether or not particular stations on the 
list qualify as specialty stations. 
Thereafter, a final list of the specialty 
stations that includes references to any 
objections filed to a station’s claim will 
be published in the Federal Register. 


In addition, affidavits that, for good 
cause shown, are submitted after the 
close of the filing period will be 
accepted and kept on file at the 
Copyright Office. Affidavits received in 
this manner will be accepted with the 
understanding that the owners of those 
stations will resubmit affidavits when 
the Office next formally updates the 
specialty station list. An interested party 
may file an objection to any late-filed 
affidavit. Such objections shall be kept 
on file in the Copyright Office together 
with the corresponding affidavit. 


\ 


Dated: July 28, 1998. 
Marybeth Peters, 
Register of Copyrights. 
{FR Doc. 98-20737 Filed 8-3—-98; 8:45 am] 
BILLING CODE 1410-30-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-440] 


Notice of Consideration of Approval of 
Transfer of License and Issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing; The 
Cleveland Electric Illuminating - 
Company, Centerior Service Company, 
Duquesne Light Company, Ohio 
Edison Company, OES Nuclear, Inc., 
Pennsylvania Power Company, Toledo 
Edison Company 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering the issuance of an order 
under 10 CFR 50.80 approving the 
transfer of Facility Operating License 
No. NPF-58 issued to The Cleveland 
Electric Illuminating Company, 
Centerior Service Company, Toledo 
Edison Company, Ohio Edison 
Company, Pennsylvania Power 
Company, OES Nuclear, Inc., and 
Duquesne Light Company (the 
licensees) with respect to operating 
authority thereunder for the Perry 
Nuclear Power Plant, Unit No.1, located 
in Lake County, Ohio, and considering 
issuance of a conforming amendment 
under 10 CFR 50.90. 

The proposed transfer of operating 
authority under the license would 
authorize a new operating company, 
called the FirstEnergy Nuclear 
Operating Company, to use and operate 
the Perry Nuclear Power Plant and to 
possess and use related licensed nuclear 
materials in accordance with the same 
conditions and authorizations included 
in the current operating license. The 
FirstEnergy Nuclear Operating Company 
would be formed by FirstEnergy 
Corporation, the corporate parent of the 
licensees except for Duquesne Light 
Company, to become the licensed 
operator for the Perry Nuclear Power 
Plant and would have exclusive control 
over the operation and maintenance of 
the facility. The license would be 
amended to reflect the transfer of 
authority under the license. After 
issuance of the transfer order and 
conforming license amendment, the 
owners of the facility will be authorized 
only to possess the facility and 
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Centerior Service Company will be 
removed entirely from the license. 

Under the proposed arrangement, 
ownership of the Perry Nuclear Power 
Plant will remain unchanged with each 
owner retaining its current ownership 
interest. The FirstEnergy Nuclear 
Operating Company will not own any 
portion of the Perry Nuclear Power > 
Plant. Likewise, the owners’ entitlement 
to capacity and energy from the Perry 
Nuclear Power Plant wil! not be affected 
by the proposed change in operating 
responsibility for the Perry Nuclear 
Power Plant. The owners will continue 
to provide all funds for the operation, 
maintenance, and decommissioning of 
the Perry Nuclear Power Plant. The 
responsibility of the owners will 
include funding for any emergency 
situations that might arise at the Perry 
Nuclear Power Plant. 

Pursuant to 10 CFR 50.80, the 
Commission may approve the transfer of 
a license, or any right thereunder, after 
notice to interested persons. Such 
approval is contingent upon the 
Commission’s determination that the 
transferee is qualified to hold the 
license and that the transfer is otherwise 
consistent with applicable provisions of 
law, regulations, and orders of the 
Commission. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

The Commission has made a 
proposed determination that the 
amendment request involves no 
significant hazards consideration. Under 
the Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or 
(3) involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a), the licensees have provided 
their analysis of the issue of no 
significant hazards consideration, which 
is presented below: 


The Perry Nuclear Power Plant has 
reviewed the proposed changes and 
determined that a significant hazards 
consideration does not exist because 
operation of the Perry Nuclear Power Plant, 
Unit No. 1, in accordance with these changes 
would: 

1a. Not involve a significant increase in the 
probability of an accident previously 
evaluated because no accident initiators or 
assumptions are affected. The proposed 


changes are administrative and have no 
direct effect on any plant systems. All 
Limiting Conditions for Operation, Limiting 
Safety System Settings, and Safety Limits 
specified in the Technical Specifications will 
remain unchanged. 

1b. Not involve a significant increase in the 
consequences of an accident previously 
evaluated because no accident conditions or 
assumptions are affected. The proposed 
changes do not alter the source term, 
containment isolation, or allowable 
radiological consequences. The proposed 
changes are administrative and have no 
adverse effect on any plant system. 

2. Not create the possibility of a new or 
different kind of accident from any accident 
previously evaluated because no new 
accident initiators or assumptions are 
introduced by the proposed changes. The 
proposed changes are administrative and 
have no direct effect on any plant systems. 
The changes do not affect the reactor coclant 
pressure boundary and do not affect any 
system functional requirements, plant 
maintenance, or operability requirements. 

3. Not involve a significant reduction in 
the margin of safety because the proposed 
changes do not involve new or significant 
changes to the initial conditions contributing 
to accident severity or consequences. The 
proposed changes are administrative and 
have no direct effect on any plant systems. 


The NRC staff has reviewed the 
licensees’ analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this. notice will be 
considered in making any final 
determination. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that 
failure to act in a timely way would 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
30-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish in the Federal Register a notice 
of issuance and provide for opportunity 
for a hearing after issuance. The 
Commission expects that the need to 
take this action will occur very 
infrequently. 


Written comments may be submitted 
by mail to the Chief, Rules and 
Directives Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, and should cite the publication 
date and page number of this Federal 
Register notice. Written comments may 
also be delivered to Room 6D59, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, from 7:30 
a.m. to 4:15 p.m. Federal workdays. 
Copies of written comments received 
may be examined at the NRC Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC. 
The filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

By September 3, 1998, the licensees 
may file a request for a hearing with 
respect to the proposed transfer of 
operating authority under the license 
and issuance of a conforming 
amendment to the subject facility 
operating license and any person whose 
interest may be affected by this 
proceeding and who wishes to 
participate as a party in the proceeding 
must file a written request for a hearing 
and a petition for leave to intervene. 
Requests for a hearing and a petition for 
leave to intervene shall be filed in 
accordance with the Commission’s 
“Rules of Practice for Domestic 
Licensing Proceedings” in 10 CFR Part 
2. Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, 
and at the local public document room 
located at the Perry Public Library, 3753 
Main Street, Perry, OH 44081. Ifa 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner’s right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner’s 
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property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, a petitioner shall file a 
supplement to the petition to intervene 
which must include a list of the 
contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if 
proven, would entitle the petitioner to 
relief. A petitioner who fails to file such 
a supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested with respect 
to the proposed amendment, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
aoe the hearing on the amendment is 

eld. 


If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 


If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 


A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, Attention: 
Rulemakings and Adjudications Staff, or 
may be delivered to the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC, by the above date. A 
copy of the petition should also be sent 
to the Office of the General Counsel, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001, and to Jay 
E. Silberg, Esquire, Shaw, Pittman, Potts 
and Trowbridge, 2300 N Street, NW., 
Washington, DC 20037, attorney for the 
licensees. 


Nontimely filings of petitions for 


_leave to intervene, amended petitions, 


supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(1)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated June 30, 1998, which 
is available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, 
NW., Washington, DC, and at the local 
public document room located at the 
Perry Public Library, 3753 Main Street, 
Perry, OH 44081. 

Dated at Rockville, Maryland, this 29th day 
of July 1998. 

For the Nuclear Regulatory Commission. 
Ronald R. Bellamy, 

Acting Director, Project Directorate III-3, 


Division of Reactor Projects—III/IV, Office of 
Nuclear Reactor Regulation. 


{FR Doc. 98—20783 Filed 8—3—98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-346] 


Notice of Consideration of Approval of 
Transfer of License and Issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing; Toledo 
Edison Company, Centerior Service 
Company, and the Cleveland Electric 
Illuminating Company 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an order under 
10 CFR 50.80 approving the transfer of 
Facility Operating License No. NPF-3 
issued to the Toledo Edison Company, 
Centerior Service Company, and The 
Cleveland Electric Illuminating 
Company (the licensees) with respect to 
operating authority thereunder for the 
Davis-Besse Nuclear Power Station, Unit 
No. 1, located in Ottawa County, Ohio, 
and considering issuance of a 
conforming amendment under 10 CFR 
50.90. 

The proposed transfer of operating 
authority under the license would 
authorize a new company, FirstEnergy 
Nuclear Operating Company (FENOC), 
to use and operate Davis-Besse and to 
possess and use related licensed nuclear 
materials in accordance with the same 
conditions and authorizations included 
in the current operating license. FENOC 
would be formed by FirstEnergy 
Corporation, the corporate parent of the 
licensees, to become the licensed 
operator for Davis-Besse and would 
have exclusive control over the 
operation and maintenance of the 
facility. The license would be amended 
to reflect the transfer of authority under 
the license. 

Under the proposed arrangement, 
ownership of Davis-Besse will remain 
unchanged with each owner (The 
Cleveland Electric Illuminating 
Company and Toledo Edison Company) 
retaining its current ownership interest. 
FENOC will not own any portion of 
Davis-Besse. Likewise, the owners’ 
entitlement to capacity and energy from 
Davis-Besse will not be affected by the 
proposed change in operating 
responsibility for Davis-Besse. The 
owners will continue to provide all 
funds for the operation, maintenance, 
and decommissioning by FENOC of 
Davis-Besse. The responsibility of the 
owners will include funding for any 
emergency situations that might arise at 
Davis-Besse. 

Pursuant to 10 CFR 50.80, the 
Commission may approve the transfer of 
a license, or any right thereunder, after 
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notice to interested persons. Such 
approval is contingent upon the 
Commission’s determination that the 
proposed transferee is qualified to hold 
the license and that the transfer is 
otherwise consistent with applicable 
provisions of law, regulations, and 
orders of the Commission. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

The Commission has made a 
proposed determination that the 
amendment request involves no 
significant hazards consideration. Under 
the Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or 
(3) involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a), the licensees have provided 
their analysis of the issue of no 
significant hazards consideration, which 
is presented below: 


The Davis-Besse Nuclear Power Station has 
reviewed the proposed changes and 
determined that a significant hazards 
consideration does not exist because 
operation of the Davis-Besse Nuclear Power 
Station, Unit No. 1, in accordance with these 
changes would: 

1a. Not involve a significant increase in the 
probability of an accident previously 
evaluated because no accident initiators or 
assumptions are affected. The proposed 
changes are administrative and have no 
direct effect on any plant systems. All 
Limiting Conditions for Operation, Limiting 
Safety System Settings, and Safety Limits 
specified i in the Technical Spenanens will 
remain unchanged. 

1b. Not involve a significant increase in the 
consequences of an accident previously 
evaluated because no accident conditions or 
assumptions are affected. The proposed 
changes do not alter the source term, 
containment isolation, or allowable 
radiological consequences. The proposed 
changes are administrative and have no 
adverse effect on any plant system. 

2. Not create the possibility of a new or 
different kind of accident from any accident 
previously evaluated because no new 
accident initiators or assumptions are 
introduced by the proposed changes. The 
proposed changes are administrative and 
have no direct effect on any plant systems. 
The changes do not affect the reactor coolant 
pressure boundary and do not affect any 
system functional requirements, plant 
maintenance, or operability requirements. 

3. Not involve a significant reduction in 
the margin of safety because the proposed 


changes do not involve new or significant 
changes to the initial conditions contributing 
to accident severity or consequences. The 
proposed changes are administrative and 
have no direct effect on any plant systems. 

The NRC staff has reviewed the 
licensees’ analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that 
failure to act in a timely way would 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
30-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should ~ 
the Commission take this action, it will 
publish in the Federal Register a notice 
of issuance and provide for opportunity 
for a hearing after issuance. The 
Commission expects that the need to 
take this action will occur very 
infrequently. 

Written comments may be submitted 
by mail to the Chief, Rules and 
Directives Branch, Division of 
Administrative Services, Office of _ 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, and should cite the publication 
date and page number of this Federal 
Register notice. Written comments may 
also be delivered to Room 6D59, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, from 7:30 
a.m. to 4:15 p.m. Federal workdays. 
Copies of written comments received 
may be examined at the NRC Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC. 
The filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

By September 3, 1998, the licensees 
may file a request for a hearing with 
respect to the proposed transfer of 
operating authority under the license 
and issuance of a conforming 
amendment to the subject facility 


operating license and any person whose 
interest may be affected by this 
proceeding and who wishes to 
participate as a party in the proceeding 
must file a written request for a hearing 
and a petition for leave to intervene. 
Requests for a hearing and a petition for 
leave to intervene shall be filed in 
accordance with the Commission’s 
“Rules of Practice for Domestic 
Licensing Proceedings” in 10 CFR Part 
2. Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, 
and at the local public document room 
located at the University of Toledo, 
William Carlson Library, Government 
Documents Collection, 2801 West 
Bancroft Avenue, Toledo, OH 43606. If 
a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 


leave to intervene or who has been 


admitted as a party may amend the 
petition without requesting leave of the 
Board up to 15 days prior to the first . 
prehearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 
Not later than 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, a petitioner shall file a 
supplement to the petition to intervene 
which must include a list of the 
contentions which are sought to be 
litigated in the matter. Each contention 
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must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if 
proven, would entitle the petitioner to 
relief. A petitioner who fails to file such 
a supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
icipate as a 

parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
teres 994 fully in the conduct of the 

earing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested with respect 
to the proposed amendment, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
a the hearing on the amendment is 

eld. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, Attention: 
Rulemakings and Adjudications Staff, or 
may be delivered to the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC, by the above date. A 
copy of the petition should also be sent 
to the Office of the General Counsel, 


U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001, and to Jay 
E. Silberg, Esquire, Shaw, Pittman, Potts 
and Trowbridge, 2300 N Street, NW., 
Washington, DC 20037, attorney for the 
licensees. 

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 ~ 
CFR 2.714(a)(1)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated June 29, 1998, as 
supplemented by letter dated July 14, 
1998, which are available for public 
inspection at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, 
and at the local public document room 
located at the University of Toledo, 
William Carlson Library, Government 
Documents Collection, 2801 West 
Bancroft Avenue, Toledo, OH 43606. 

Dated at Rockville, Maryland, this 29th day 
of July 1998. 

For the Nuclear Regulatory Commission. 
Allen G. Hansen, 

Project Manager, Project Directorate IlI-3, 
Division of Reactor Projects—IlI/IV, Office of 
Nuclear Reactor Regulation. 

[FR Doc. 98-20785 Filed 83-98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards Subcommittee Meeting on 
Thermal-Hydraulic Phenomena; Notice 
of Meeting 


The ACRS Subcommittee on Thermal- 
Hydraulic Phenomena will hold a 
meeting on August 27, 1998, Room T- 
2B1, 11545 Rockville Pike, Rockville, 
Maryland. 

A portion of this meeting will be 
closed to public attendance to discuss 
General Electric Nuclear Energy 
proprietary information pursuant to 5 
U.S.C. 552b(c)(4). 

The agenda for the subject meeting 
shall be as follows: Thursday, August 
27, 1998—8:30 a.m. until the conclusion 
of business. 

The Subcommittee will discuss the 
application by the Southern Nuclear 
Operating Company for a power level 
increase of 8% for the Edwin I. Hatch 
Nuclear Power Plant Units 1 and 2, 
pursuant to the General Electric Nuclear 


Energy extended power uprate program. 
The purpose of this meeting is to gather 
information, analyze relevant issues and 
facts, and to formulate proposed 
positions and actions, as appropriate, 
for deliberation by the full Committee. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be- 
accepted and made available to the 
Committee. Electronic recordings will 
be permitted only during those portions 
of the meeting that are open to the 
public, and questions may be asked only 
by members of the Subcommittee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the cognizant ACRS staff engineer 
named below five days prior to the 
meeting, if possible, so that appropriate 
arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the General 
Electric Nuclear Energy, NRC staff, their 
consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been canceled or rescheduled, the 
scheduling of sessions which are open 
to the public, and the Chairman’s ruling 
on requests for the opportunity to 
present oral statements and the time 
allotted therefor, can be obtained by 
contacting the cognizant ACRS staff 
engineer, Mr. Paul A. Boehnert 
(telephone 301/415-8065) between 7:30 
a.m. and 4:15 p.m. (EDT). Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two working days 
prior to the meeting to be advised of any 
potential changes to the agenda, etc., 
that may have occurred. 


Dated: July 29, 1998. 
Sam Duraiswamy, 
Chief, Nuclear Reactors Branch. 
[FR Doc. 98-20782 Filed 8-3-98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Draft Regulatory Guide; issuance, 
Availability 


The Nuclear Regulatory Commission 
has issued for public comment a draft of 
a guide planned for its Regulatory Guide 
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Series. This series has been developed 
to describe and make available to the 
public such information as methods 
acceptable to the NRC staff for 
implementing specific parts of the 
Commission’s regulations, techniques 
used by the staff in evaluating specific 
problems or postulated accidents, and 
data needed by the staff in its review of 
applications for permits and licenses. 

he draft guide, temporarily 
identified by its task number, DG—4006 
_ (which should be mentioned in all 
correspondence concerning this draft 
guide), is titled “Demonstrating 
Compliance with the Radiological 
Criteria for License Termination.” The 
guide is intended for Division 4, 
“Environmental and Siting.” This draft 
guide is being developed to provide 
guidance on how to demonstrate 
compliance with the radiological 
criteria at the sites of licensees who 
wish to terminate their licenses and 
release their sites. 

The draft guide has not received 
complete staff review and does not 
represent an official NRC staff position. 
However, the Commission has 
authorized the interim use of this guide 
for the next two years. The final version 
of the guide will then incorporate 
experience and public comments. 

ublic comments are being solicited 
on Draft Regulatory Guide DG—4006. 
Comments may be accompanied by 
additional relevant information or 
supporting data. Written comments may 
be submitted to the Rules and Directives 
Branch, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. Copies of 
comments received may be examined at 
the NRC Public Document Room, 2120 
L Street NW., Washington, DC. 
Comments will be most helpful if 
received by August 31, 1999. 

You may also provide comments via 
the NRC’s interactive rulemaking 
website through the NRC home page 
(http://www.nrc.gov). This site provides 
the availability to upload comments as 
files (any format), if your web browser 
supports that function. For information 
about the interactive rulemaking 
website, contact Ms. Carol Gallagher, 
(301) 415-5905; e-mail CAG@nrc.gov. 

Although a time limit is given for 
comments on this draft guide, 
comments and suggestions in 
connection with items for inclusion in 
guides currently being developed or 
improvements in all published guides 
are encouraged at any time. 

Regulatory guides are available for 
inspection at the Commission’s Public 
Document Room, 2120 L Street NW., 
Washington, DC. Requests for single 
copies of draft or final guides (which 


may be reproduced) or for placement on 
an automatic distribution list for single 
copies of future draft guides in specific 
divisions should be made in writing to 
the U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Reproduction and 
Distribution Services Section; or by fax 
at (301) 415-5272. Telephone requests 
cannot be accommodated. Regulatory 
guides are not copyrighted, and 
Commission approval is not required to 
reproduce them. (5 U.S.C. 552(a)) 

Dated at Rockville, Maryland, this 21st day 
of July 1998. 

For the Nuclear Regulatory Commission. 
John W. Craig, 
Director, Division of Regulatory Applications, 
Office of Nuclear Regulatory Research. 


_ [FR Doc. 98-20784 Filed 8—3—-98; 8:45 am] 


BILLING CODE 7590-01-P 


OFFICE OF PERSONNEL 
MANAGEMENT 


Excepted Service 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. - 


SUMMARY: This gives notice of positions 
placed or revoked under Schedules A 
and B, and placed under Schedule C in 
the excepted service, as required by 
Civil Service Rule VI, Exceptions from 
the Competitive Service. 


FOR FURTHER INFORMATION CONTACT: 
Patricia H. Paige, Staffing Reinvention 
Office, Employment Service (202) 606- 
0830. 

SUPPLEMENTARY INFORMATION: The Office 
of Personnel Management published its 
last monthly notice updating appointing 
authorities established or revoked under 
the Excepted Service provisions of 5 
CFR 213 on July 9, 1998 (62 FR 36970). 
Individual authorities established or 
revoked under Schedules A and B and 
established under Schedule C between 
June 1, 1998, and June 30, 1998, appear 
in the listing below. Future notices will 
be published on the fourth Tuesday of 
each month, or as soon as possible 
thereafter. A consolidated listing of all 
authorities as of June 30 will also be 


published. 


Schedule A 


No Schedule A authorities were 
established or revoked during June 
1998. 


Schedule B 


No Schedule B authorities were 
established or revoked during June 
1998. 


Schedule C 


The following Schedule C authorities 
were established during June 1998. 


Council on Environmental Quality 


Associate Director for 
Communications to the Chair, Council 
on Environmental Quality. Effective 
June 24, 1998. 


Department of Agriculture 


Confidential Assistant to the 
Administrator, Risk Management 
Agency. Effective June 25, 1998. 

Special Assistant to the 
Administrator, Grain Inspection, 
Packers and Stockyards Administration. 
Effective June 29, 1998. 


Department of Commerce 


Senior Advisor to the Undersecretary 
for International Trade. Effective June 3, 
1998. 


Senior Advisor to the Director, Office 
of Sustainable Development and 
Intergovernmental Affairs. Effective 
June 26, 1998. 


Department of Defense 


Public Affairs Specialist to the 
Principal Deputy Assistant Secretary of 
Defense for Public Affairs. Effective June 
25, 1998. 

Defense Fellow to the Special 
Assistant for White House Liaision. 
Effective June 25, 1998. 


Department of Education 


Confidential Assistant to the Deputy 
Assistant Secretary, Intergovernmental 
and Constituent Relations. Effective 
June 4, 1998. 

Confidential Assistant to the Assistant 
Secretary, Office of Legislation and 
Congressional Affairs. Effective June 15, 
1998. - 

Director, Legislation Staff to the 
Assistant Secretary for Legislation and 
Congressional Affairs. Effective June 18, 
1998. 

Director, Congressional Affairs to the 
Assistant Secretary, Office of Legislation 
and Congressional Affairs. Effective 
June 18, 1998. 

Confidential Assistant to the Assistant 
Secretary, Office for Civil Rights. 
Effective June 25, 1998. 

Special Assistant to the Secretary’s 
Regional Representative, Region VII. 
Effective June 26, 1998. 


Department of Energy 


Deputy Assistant Secretary for Senate 
Liaison to the Assistant Secretary for 
Congressional and Intergovernmental 
Affairs. Effective June 29, 1998. 
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Department of Health and Human 
Services 


Confidential Assistant to the 
Executive Secretary to the Department 
of Health and Human Services. Effective 
June 26, 1998. 


Department of Housing and Urban 
Development 


Special Assistant to the Director, 
Intergovernmental Relations. Effective 
June 1, 1998. 

Special Assistant to the Director, 
Executive Scheduling. Effective June 11, 
1998. 

Special Assistant to the Secretary’s 
Representative. Effective June 11, 1998. 

Special Assistant to the Assistant 
Secretary for Public Affairs. Effective 
June 12, 1998. 

Secretary's Representative-Midwest to 
the Deputy Secretary, Office of the 
Secretary’s Representative. Effective 
June 25, 1998. 


Department of Justice 

Assistant to the Attorney General. 
Effective June 4, 1998. 

Confidential Assistant to the Assistant 
Attorney General, Criminal Division. 
Effective June 18, 1998. 

Counsel to the Assistant Attorney 
General. Effective June 26, 1998. 


Department of Labor 


Chief of Staff to the Assistant - 
Secretary for Employment and Training. 
Effective June 26, 1998. 


Department of State 


Staff Assistant to the Ambassador-at- 
Large for War Crimes Initiatives. 
Effective June 18, 1998. 

Special Advisor to the Under 
Secretary for Economic, Business and 
Agricultural Affairs. Effective June 18, 
1998. 

Special Assistant to the Women’s 
Coordinator. Effective June 18, 1998. 


Department of Transportation 


_ Special Assistant to the Director, » 
Office of External Communications. 
Effective June 1, 1998. 

Special Assistant to the Associate 
Deputy Secretary. Effective June 29, 
1998. 


Department of the Treasury 


Special Assistant to the Assistant 
Secretary (Legislative Affairs and Public 
Liaison). Effective June 25, 1998. 


Federal Labor Relations Authority 


Director of External Affairs/Special 
Projects to the Chair, Federal Labor 
Relations Authority. Effective June 1, 
1998. 


National Aeronautics and Space 
Administration 

Specialist to the Special 
Assistant to the Administrator. Effective 
June 25, 1998. 


President’s Commission on White House 
Fellowships 


Special Assistant to the Director, 
President’s Commission on White 
House Fellowships. Effective June 11, 
1998. 


Securities and Exchange Commission 


Confidential Assistant to a 
Commissioner. Effective June 11, 1998. 

Public Affairs Specialist to the Public 
Affairs Director, Office of Public Affairs, 
Policy Evaluation and Research. 
Effective June 11, 1998. 

Writer-Editor to the Chairman. 
Effective June 11, 1998. 


Selective Service System 
Confidential Assistant to the Director, 


Selective Service System. Effective June 
1, 1998. 
Small Business Administration 
Speech Writer to the Associate 
Administrator for Communications and 
Public Liaison. Effective June 18, 1998. 
Authority: 5 U.S.C. 3301 and 3302; E.0. 
10577, 3 CFR 1954-1958 Comp., P. 218. 
Office of Personnel Management. 
Janice R. Lachance, 
Director. 
{FR Doc. 98-20733 Filed 8-398; 8:45 am] 
BILLING CODE 6325-01-U 


SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. IC-23363; 812-11084) 
The First Australia Fund, Inc.; Notice of 
Application 


July 28, 1998 

AGENCY: Securities and Exchange- 
Commission (“SEC”). 

ACTION: Notice of an application for an 
order under section 6(c) of the 
Investment Company Act of 1940 (the 
“Act”) for an exemption from section 
19{b) of the Act and rule 19b—1 under 
the Act. 


SUMMARY OF APPLICATION: The First 
Australia Fund, Inc. (the ‘““Fund”), a 
registered closed-end diversified 
management investment company, 
requests an order to permit it to make 
up to four distributions of net long-term 
capital gains in any one taxable year, so 
long as it maintains in effect a 
distribution policy with respect to its 
common stock calling for quarterly 


distributions of an annually adjusted 
percentage of its net asset value 
(“NAV”). 

FILING DATES: The application was filed 
on March 19, 1998 and amended on 
May 29, 1998 and July 27, 1998. 
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
August 21, 1998, and should be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 


* of the writer’s interest, the reason for the 


request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 Fifth 


Street, NW., Washington, DC 20549. 


Fund, c/o Margaret A. Bancroft, Esq., 
Dechert Price & Rhoads, 30 Rockefeller 
Plaza, New York, NY 10112. 

FOR FURTHER INFORMATION CONTACT: 
John K. Forst, Attorney Advisor, at (202) 
942-0569, or Mary Kay Frech, Branch 
Chief, at (202) 942-0564, (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch, 450 Fifth 
Street, NW., Washington, DC 20549 (tel. 
202-942-8090). 

Applicant’s Representations 

1. The Fund is a closed-end 
diversified management investment 
company organized as a Maryland 
corporation and registered under the 
Act. The Fund’s primary investment 
objective is long-term capital 
appreciation through investment 
primarily in equity securities of 
Australian companies listed on 
Australian stock exchanges. The Fund’s 
shares are listed on the American Stock 
Exchange. The Fund’s shares have 
traded at various times at a premium as 
well as at a discount to the NAV. 

2. On December 12, 1997, the Fund 
instituted a distribution policy (the 
“Distribution Policy’) that calls for 
regular quarterly distributions at an 
annual rate, set once a year by the 
Fund’s board of directors (the “Board”’), 
which is a percentage of the rolling 
average of the Fund’s prior four quarter- 
end NAVs (“Rolling Distribution Rate”). 
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The Fund states that, in adopting the 
Distribution Policy, the Board 
considered that the Distribution Policy 
provides a steady return to the Fund’s 
shareholders and, during periods when 
its per share NAV is increasing, a means 
for the shareholders to receive, on a 
periodic basis, some of the appreciation 
in the value of their shares. The Board 
also considered empirical evidence that, 
in many cases, market discounts to 
NAVs have narrowed upon adoption of 
similar distribution policies by other 
closed-end funds. The Board has set the 
annualized Rolling Distribution Rate for 
fiscal year 1998 at 9%. 

3. The Fund requests relief to permit 
it, so long as it maintains in effect the 
Distribution Policy, to make up to four 
capital gains distributions (as defined in 
section 852(b)(30(C) of the Internal 
Revenue Code of 1986, as amended (the 
“Code’’)) in any one taxable year. 
Applicant’s Legal Analysis 

1. Section 19(b) of the Act provides 
that a registered investment company 
may not, in contravention of such rules, 
regulations, or orders as the SEC may 
prescribe, distribute long-term capital 
grains more often than once every 
twelve months. Rule 19b—1(a) under the 
Act permits a registered investment 
company, with respect to any one 
taxable year, to make one capital gains 
distributions, as defined in section 
852(b)(3)(C) of the Code. Rule 19b—1(a) 
also permits a supplemental distribution 
to be made pursuant to section 855 of 
the Code not exceeding 10% of the total 
amount distributed for the year. Rule 
19b—1(f) permits one additional long- 
term capital gains distribution to be 
made to avoid the excise tax under © 
section 4982 of the Code. 

2. The Fund asserts that the limitation 
on the number of net long-term capital 
gains distributions in rule 19b—1 
prohibits the Fund from including 
available net long-term capital gains in 
certain of its fixed quarterly 

. distributions. As a result, the Fund 
states that it must fund these quarterly 
distributions with returns of capital (to 
the extent net investment income and 
net realized short-term capital gains are 
insufficient to cover a quarterly 
distribution). The Fund further asserts 
that, in order to distribute all of its long- 
term capital gains within the limits 
permitted by rule 19b—1, the Fund may 
be required to make certain of its 
quarterly distributions in excess of the 

. total annual amount called for by the 

Distribution Policy or retain and pay 

taxes on the excess amount. The Fund 
asserts that the application of rule 19b— 

1 to the Fund’s Distribution Policy may 

create pressure on the investment 


adviser to limit the realization of long- 
term capital grains based on 
considerations unrelated to investment. 
goals. 

3. The Fund submits that the concerns 
underlying section 19(b) and rule 19b— 

1 are not present in the Fund’s situation. 
One of the concerns leading to the 
adoption of section 19(b) and rule 19b— 
1 was that shareholders might be unable 
to distinguish between frequent 
distributions of capital gains and © 
dividends from investment income. The 
Fund states that its Distribution Policy 
has been fully and repeatedly described 
in the Fund’s periodic communications 
to its shareholders. The Fund states that, 
in accordance with rule 19a—1 under the 
Act, a separate statement showing the 
source of the distribution accompanies 
each distribution (or the confirmation of 
reinvestment under the Fund’s dividend 
reinvestment plan). In addition, a 
statement showing the amount and 
source of each quarterly distribution 
during the year is included with Fund’s 
IRS Form 1099-DIV report sent to each 
shareholder who received distributions 
during the year (including shareholders 
who have sold shares during the year). 

4. Another concern under ying 
section 19(b) and rule 19b—1 is that 
frequent capital gains distributions 
could facilitate improper distribution 
practices including, in particular, the 
practice of urging an investor to 
purchase shares of a fund on the basis 
of an upcoming dividend (‘‘selling the 
dividend”), when the dividend results 
in an immediate corresponding 
reduction in NAV and is; in effect, a 
return of the investor’s capital. The 
Fund submits that this concern does not 


_ arise with regard to closed-end 


management investment companies, 
such as the Fund, which do not 
continuously distribute their shares. 
Applicant further asserts that if the 
Fund makes a rights offering to its 
shareholders, the rights offering will be 
timed so that issuable upon exercise of 
the right will be issued only in the six 
week period immediately following the 
record date for the declaration of a 
dividend. Thus, the abuse of selling the 
dividend cannot occur as a matter of 
timing. 

5. The Fund states that increased 
administrative costs also are a concern 
underlying section 19(b) and rule 19b— 
1. The Fund asserts, however, that it - 
will continue to make quarterly 
distributions regardless of what portion 
of the distribution is composed of long- 
term capital gains. 

6. Section 6(c) of the Act provides that 
the SEC may exempt any person or 
transaction from any provision of the 
Act or any rule thereunder to the extent 


that such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. For the reasons stated above, 
the Fund believes that the requested 
relief satisfies this standard. 


Applicant’s Condition 


The Fund agrees that the order 
granting the requested relief will 
terminate upon the effective date of a 
registration statement under the 
Securities Act of 1933 for any future 
public offering by the Fund of its shares 
other than: (i) A rights offering with 
respect to the Fund’s common stock to 
holders of the Fund’s common stock, in 
which (a) shares are issued only within 
the six-week period immediately 
following the record date of a quarterly 
dividend, (b) the prospectus for the 
rights offering makes it clear that 
shareholders exercising the rights will 
not be entitled to receive such dividend, 
and (c) the Fund has not engaged in 
more than one rights offering during any 
given calendar year; or (ii) an offering in 
connection with a merger, 
consolidation, acquisition, spin-off or 
reorganization of the Fund; unless the 
Fund has received from the staff of the 
SEC written assurance that the order 
will remain in effect. 


For the Commission, by the Division of 
Investment Management, under delegated 
authority. 


Margaret H. McFarland, 

Deputy Secretary. 

{FR Doc. 98-20690 Filed 8-3—98; 8:45 am] 
BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. IC-23365; 812-10710] 


MEMBERS Mutual Funds and CIMCO 
inc.; Notice of Application July 29, 
1998 


AGENCY: Securities and Exchange 
Commission (“‘Commission”’). 

ACTION: Notice of application under 
section 6(c) of the Investment Company 
Act of 1940 (the “Act”’) for an 
exemption from section 15(a) of the Act 
and rule 18f-2 under the Act. 


SUMMARY OF APPLICATION: Applicants 
request an order to permit them to enter 
into and materially amend subadvisory 
contracts without obtaining shareholder 
approval. 

APPLICANTS: MEMBERS Mutual Funds 
(the ‘‘Trust”’) and CIMCO Inc. (the 
Manager”). 
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FILING DATES: The application was filed 
on June 20, 1997, and amended on May 
28, 1998. Applicants have agreed to file 
an amendment during the notice period, 
the substance of which is reflected in 
this notice. 
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the 
Commission’s Secretary and serving the 
applicants with a copy of the request, 
personally or by mail. Hearing requests 
should be received by the Commission 
by 5:30 p.m. on August 24, 1998, and 
should be accompanied by proof of 
service on the applicants, in the form of 
an affidavit or, for lawyers, a certificate 
of service. Hearing requests should state 
the nature of the writers’ request, the 
reason for the request, and the issues 
contested. Persons may request 
notification of a hearing by writing to 
the Commission’s Secretary. 
ADDRESSES: Secretary, Securities and 
Exchange Commission, 450 Fifth Street, 
NW, Washington, DC 20549. 
Applicants, 5910 Mineral Point Road, 
Madison, WI 53705-0391, Attention: 
Faye Patzner, Esq. 
FOR FURTHER INFORMATION CONTACT: 
Lawrence W. Pisto, Senior Counsel, at 
(202) 942-0527, or Christine Y. 
Greenlees, Branch Chief, at (202) 942— 
0564 (Division of Investment 
Management, Office of Investment 
Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the 
Commission’s Public Reference Branch, 
450 Fifth Street, NW, Washington, DC 
20549 (tel. (202) 942-8090). 
Applicants’ Representations 

1. The Trust, a Delaware business 
trust, is an open-end management 
investment company registered under 
the Act. The Trust currently is 
comprised of seven separate series 
(each, a “Fund” and collectively, the 
“Funds”), each of which has its own 
investment objective and policies. The 
Manager, registered under the 
Investment Advisers Act of 1940 
(“Advisers Act’), provides overall 
investment management to the Trust 
and each Fund, subject to the 
supervision of the Board of trustees of 
the trust (the “Board’’), pursuant to an 
investment management agreement (the 
“Management Agreement’’). Currently, 
the Manager provides specific portfolio 
management for five of the Funds, and 
one or more subadvisers 
(““Subadvisers’’) provide specific 


portfolio management for two of the 
Funds. Each Subadviser is registered - 
under the Advisers Act. 

2. Under the Management Agreement, 
the Manager monitors the performance 
of each Subadviser and of a Fund’s 
portfolio and reallocates Fund assets 
among Subadvisers, or recommends to 
the Board that a Fund employ or 
terminate particular Subadvisers. Each 
Subadviser recommended by the 
Manager is selected and approved by 
the Board, including a majority of the 
trustees who are not “interested 
persons” of the Manager or the Trust 
(the “Independent Trustees”). The 
Manager also provides the Trust and the 
Funds with overall administrative 
services. Each Fund pays the Manager a 
fee based on the Fund’s average net 
assets. 

3. Under subadvisory agreements 
between the Manager and the 
Subadvisers (“‘Subadvisory 
Agreements’”’) and subject to general 
supervision by the Manager and the 
Board, each Subadviser makes the 
specific investment decisions for the 
Fund it advises, and has discretionary 
authority to invest all or a portion of the 
assets of that Fund. No Subadviser has 
any broader supervisory, management, 
or administrative responsibilities with 
respect to the Trust or a Fund. The 
Manager pays the Subadvisers out of the 
fees it receives from the Trust. 

4. Applicants seek an exemption to 
permit Subadvisers selected by the 
Manager and approved by the Board to 
serve as portfolio managers without | 
shareholder approval. Shareholder 
approval is, and will continue to be, 
required for any Subadviser that isan , 
affiliated person, as defined in section 
2(a)(3) of the Act, of the Trust or the 
Manager, other than by reason of serving 
as a Subadviser to one or more of the 
Funds (“Affiliated Subadviser’”’). 
Applicants’ Legal Analysis 

1. Section 15(a) of the Act makes it 
unlawful for any person to act as an 
investment adviser to a registered 
investment company except pursuant to 
a written contract that has been 
approved by a majority of the 
investment company’s outstanding 
voting securities. Rule 18f-2 under the 
Act provides that each series or class of 


1 Applicants request that the relief also apply to 
future Funds, and to all registered open-end 
investment companies or series of such companies 
that (i) are now, or in the future, advised by 
Manager of any entity controlling, controlled by, or 
under common control with the Manager; (ii) use 
one or more Subadvisers, and (iii) comply with the 
terms and conditions in the application. All 
existing investment companies that currently 
intend to rely on the order have been named.as 
applicants. 


stock in a series company affected by a 
matter must approve the matter if the 
Act requires shareholder approval. 

2. Section 6(c) of the Act authorizes 
the Commission to exempt any person, 
security or transaction from any 
provision of the Act to the extent that 
the exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policies and provisions 
of the Act. Applicants request relief 
under section 6(c) from section 15(a) of 
the Act and-rule 18f-2 under the Act. 
For the reasons discussed below, 
applicants believe that the requested 
relief meets the standard of section 6(c). 

3. Applicants assert that the Trust’s 
investors rely on the Manager for 
investment management, and expect the 
Manager to select one or more 
Subadvisers best suited to achieve a 
Fund’s investment objectives. 
Applicants represent that the Manager 
has substantial experience in 
performing these functions. Applicants 
submit that, consequently, from the 
perspective of an investor, the role of 
the Subadvisers is comparable to that of 
individual portfolio managers employed 
by other investment advisory firms. 
Applicants thus contend that, without 
the requested relief, the Trust may be 
precluded form promptly and timely 
employing Subadvisers best suited to . 
the needs of the Funds. Applicants also 
note that the Management Agreement 
will remain fully subject to the 
requirements of section 15 of the Act 
and rule 18f-2 under the Act, including 
the requirements for shareholder 
approval. 

Applicants’ Conditions 

Applicants agree that any order 
granting the requested relief will be 
subject to the following conditions: 

1. The Manager will provide 
management and administrative 
services to the Funds and, subject to the 
review and approval of the Board, will: 
(i) set the overall investment strategies 
of the Funds; (ii) recommend 
Subadvisers; (iii) allocate and, when 
appropriate, reallocate, the assets of the 
Funds among Subadvisers in those cases 
where a Fund has more than one 
Subadviser; and (iv) monitor and 
evaluate the investment performance of 
the Subadvisers, including their 
compliance with the investment 
objectives, policies, and restrictions of 
the Funds. ‘ 

2. Before any Fund may rely on the 
order requested in the applicatign, the 
operation of the Fund in the manner 
described in the application will be 
approved by a majority of its 


+ 
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outstanding voting securities, as defined 
in the Act, or, in the case of a new Fund 
whose public shareholders purchased 
shares on the basis of a prospectus 
containing the disclosure contemplated 
by condition 4 below, by the sole initial 
shareholder(s) before offering shares of 
such Fund to the public. 

3. Within 90 days of the hiring of any 
Subadviser, the Manager will furnish 
shareholders of the affected Fund with 
all information about the Subadviser 
that would be included in a proxy 
statement. The Manager will meet this 
condition by providing shareholders 
with an information statement meeting 
the requirements of Regulation 14C, 
Schedule 14C, and item 22 of Schedule 
14A under the Securities Exchange Act 
of 1934. 

4. The Trust will disclose in its 
prospectus the existence, substance and 
effect of any order granted pursuant to 
the application. In addition, each Fund 
will hold itself out to the public as 
employing the “‘manager of managers” 
a described in the application. 

e prospectus will prominently 
disclose that the Manager has the 
ultimate responsibility for the 
investment performance of the Fund 
due to its responsibility to oversee 
Subadvisers and recommend their 
hiring, termination and replacement. 

5. No director, trustee, or officer of the 
Trust or the Manager will own, directly 
or indirectly (other than through a 
pooled investment vehicle that is not 
controlled by any such director, trustee, 
or officer), any interest in a Subadviser 


_except for: (a) ownership of interests in 


the Manager or any entity that controls, 
is controlled by, or under common 
control with the Manager, or (b) or 
ownership of less than 1% ofthe . 
outstanding securities of any class of 
equity or debt securities of any publicly 
traded company that is either a 
Subadviser or controls, is controlled by, 
or is under common control with a 
Subadviser. 

6. The Manager will not enter into 


-Subadvisory Agreements on behalf of a 


Fund with any Affiliated Subadviser. 
without such agreement, including the 
compensation to be paid thereunder, 
being approved by the shareholders of 
the applicable Fund. 

7. At all times, a majority of the Board 
will be Independent Trustees, and the 
nomination of new or additional 
Independent Trustees will be placed 
within the discretion of the then- 
existing Independent Trustees. 

8. When a change of Subadviser is 
proposed for a Fund with an Affiliated 
Subadviser, the Board, including a 
majority of the Independent Trustees, 
will make a separate finding, reflected 


in the minutes of meetings of the Board, 
that the change of Subadvisers is in the 
best interest of the Fund and its 
shareholders and does not involve a 
conflict of interest from which the 
Manager or Affiliated Subadviser 
derives an inappropriate advantage. 
For the Commission, by the Division of 
Investment Management, under delegated 
authority. 
Margaret H. McFarland, 
Deputy Secretary. 


{FR Doc. 98-20750 Filed 8—3—98; 8:45 am] 


BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Sunshine Act Meeting 


FEDERAL REGISTER CITATION OF PREVIOUS 
ANNOUNCEMENT: [63 FR 39916, July 24, 
1998] 
STATUS: Closed Meeting. 
PLACE: 450 Fifth Street, N.W., 
Washington, D.C. 
DATE PREVIOUSLY ANNOUNCED: July 24, 
1998. 
CHANGE IN THE MEETING: Cancellation of 
Meeting. 

The ae meeting scheduled for 


-Friday, July 31, 1998, at 10:00 a.m., has 


been cancelled. 

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: The Office 
of the Secretary (202) 942-7070. 

Dated: July 31, 1998. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 98-20947 Filed 7-31-98; 3:47 pm] 
BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34~40271; File No. SR-CHX- 
98-18] 


Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
the Chicago Stock Exchange, Inc. 
Relating to the Exchange’s Withdrawal 
of Capital Provisions | 


July 28, 1998. 
Pursuant to Section 19(b)(1) of the 


' Securities Exchange Act of 1934 


(‘‘Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on June 26, 


1998, the Chicago Stock Exchange, Inc. 


115 U.S.C. 78s(b)(1) (1994). 
217 CFR 240.19b—4 (1997). 


(“CHX” or “Exchange”’) filed with the 
Securities and Exchange Commission 
(“Commission” or ‘“SEC’’) the proposed 
rule change as described in Items I, II 
and III below, which Items have been 
prepared by the CHX. The Commission 
is publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 


the Proposed Rule Change 


The Exchange proposes to amend 
Article II, Rule 6(b) of the Exchange’s 
rules relating to the Exchange’s 
Withdrawal of Capital provisions. 


II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
CHX included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The CHX has prepared 
summaries, set forth in sections (A), (B) 
and (C) below, of the most significant 
aspects of such statements. 


(A) Self Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 

The Exchange proposes to amend 
Article I, Rule 6(b) of the Exchange’s 
rules in order to limit the applicability 
of the Exchange’s Withdrawal of Capital 
provisions to member firms for which 
the Exchange is the Designated 
Examining Authority (“DEA”). The 
Exchange’s Withdrawal of Capital 
provisions limit the ability of a partner 
in a member firm to withdraw capital 
from the firm. Currently, this 
requirement applies to both member 
firms for which the Exchange is the DEA 
as well as firms subject to examination 
by a self-regulatory organization 
(“SRO”) other than the Exchange if the 
member’s DEA does not have a 
comparable rule. The proposed rule 
change would eliminate this 
requirement for all firms for which the 
Exchange is not the DEA. 

The Exchange does not believe that, 
given the current regulatory scheme, it 
is necessary to review and analyze the 
rules of other SROs to determine 
whether such rules are comparable to 
the Exchange’s rule on this particular 
issue. All other SROs have rules that F 
have been approved by the SEC and that 
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are deemed to promote just and 
equitable principles of trade, to remove 
impediments and to perfect the 
mechanisms of a free and open market | 
and a national market system and, in 
general, to protect investors and the 
public interest. As a result, the CHX 
believes imposing the Withdrawal of 
Capital Rule on member firms for which 
the Exchange is not the DEA, if the 
member’s DEA does not have a 
comparable rule, only fosters 
unnecessary and duplicative 
regulation.? The text of the proposed 
rule change is as follows: 

Deletions are [bracketed]. 


ARTICLE II 
Member Firms 
Subordination of Claims 


Rule 6. (a) No change in text. 

(b) Withdrawal of Capital—The 
partnership articles of each member 
firm for which this Exchange is the 
Designated Examining Authority [or of a 
member firm subject to examination by 
another self-regulatory organization not 
having a comparable rule] shall contain 
provisions that without prior written 
approval of the Exchange the capital 
contribution of any partner may not be 
withdrawn on less than six months’ 
written notice of withdrawal given no 
sooner than six months after such 
contribution was first made. Each 
member firm shall promptly notify the 
Exchange of the receipt of any notice of 
withdrawal of any part of a partner’s 
capital contribution or if any 
withdrawal is not made because _ 
prohibited under the provisions of 
Securities and Exchange Commission 
Rule 15c3-1 (see 15c3-1(e)). 


2. Statutory Basis 


The proposed rule change is 
consistent with Section 6 of the Act,* in 
general, and furthers the objectives of 
Section 6(b)(5) of the Act,5 in particular, 
in that it is designed to perfect the 
mechanisms of a free and open market 
and a national market system, and to 


protect investors and the public interest. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition. 


3 The New York Stock Exchange and the 
American Stock Exchange have rules regarding 
withdrawal of capital. The other exchanges do not. 
Telephone conversations between Patricia L. Levy, 
General Counsel, CHX, and Katherine A. England, 
Assistant Director, Division of Market Regulation, 
Commission (July 17, 1998). 

415 U.S.C. 78f(b). 

515 U.S.C. 78f(b)(5). 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the Exchange consents, 
the Commission will: 


(A) By order approve such proposed 
rule change, or 


(B) Institute proceedings to determine 
whether the proposed rule change © 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, SEC, 450 Fifth Street, NW., 
Washington, DC 26549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the CHX. All 
submissions should refer to File No. 
SR-CHX-98-18 and should be 
submitted by August 25, 1998. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 
Margaret H. McFarland, 

Deputy Secretary. 
[FR Doc. 98-20691 Filed 8-3-98; 8:45 am] 
BILLING CODE 8010-01-M 


617 CFR 200.30-—3(a)(12). 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-40270; File No. SR-CHX- 
98-19] 


Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
The Chicago Stock Exchange, Inc. 
Relating to the Qualification by Market 


_ Makers for Exempt Credit 


July 28, 1998. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’),+ and Rule 19b—4 thereunder,? 
notice is hereby given that on July 2, 
1998, the Chicago Stock Exchange, Inc. 
(““CHX” or “‘Exchange’’) filed with the 
Securities and Exchange Commission 
(“Commission” or ‘““SEC’’) the proposed 
rule change as described in Items I, II 


’ and III below, which Items have been 


prepared by the CHX. The Commission 
is publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange proposes to amend an 
interpretation to Article XXXIV, Rule 16 
of the CHX Rules relating to registered 
market makers’ eligibility to receive 
exempt credit. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 


Change 


In its filing with the Commission, the 
CHX included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The CHX has prepared 
summaries, set forth in sections (A), (B) 
and (C) below, of the most significant 
aspects of such statements. 


(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 


. Change 


1. Purpose 


The purpose of the sseaiiaaa rule 
change is to modify an interpretation 
regarding the use of exempt credit by 
market makers. Interpretation .01 to . 
Article XXXIV, Rule 16 sets forth certain 
requirements that must be met for | 
market makers to be eligible to receive 
exempt credit for financing their market 


_ maker transactions. One requirement for 


115 U.S.C. 78s(b)(1) (1994). 
217 CFR 240.19b—4 (1997). 
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receiving exempt credit for a particular 
‘issue is that 50% of the quarterly share 
volume in that issue recorded in a 
‘market maker account must result from 
transactions consummated on the 
Exchange or sent from the Exchange 
floor for execution in another market via 
ITS.3 


The Exchange seeks to include in the 
Interpretation the consequences for 
failing to meet the fifty percent 
requirement. The proposed rule change 
would suspend a market maker’s 
eligibility to receive exempt credit in 
the calendar quarter immediately 
following the calendar quarter in which 
a violation occurred for all issues in 
which the fifty percent requirement was 
not met (a “‘non-qualifying issue’’).¢ 

At the beginning of every calendar 
quarter, the Exchange will notify market 
makers who fail to meet the 50% test for 
a particular issue or issues during the 
previous quarter. Market makers who 
are so notified by the Exchange must 
notify their lender in writing, with a 
copy to the Exchange, within three 
trading days of receiving such 
notification from the Exchange, that 
they are not entitled to exempt credit for 
non-qualifying issues for the remainder 
of the current quarter. If the lender is 
unable to distinguish between issues or 
is unable to verify that exempt credit is 
not being granted in non-qualifying 
issues, such market makers must 
transfer, within three trading days of the 
date the lender receives notification, all 
non-qualifying issues in their V-account 
to an account not entitled toexempt _ 
credit and confirm with the Exchange 
that such action has been taken. Market 
makers who are not using exempt credit 
must notify the Exchange of such in 
writing within three trading days of 
- receiving notification and ask their 
lender to verify the same with the 
Exchange. 

Once an issue becomes a non- 
qualifying issue for a market maker, the 
issue will remain a non-qualifying issue 
for one calendar quarter. At the end of 
that quarter, the market maker would be 
permitted to seek exempt credit for the 
issue beginning the following quarter” 
(assuming the market maker complies 
with all of the other requirements in 
interpretation .01). If the market maker 
again fails to meet the 50% requirement 


3 Securities Exchange Act Release No. 40016 (May 
20, 1998), 63 FR 29276 (May 28, 1998) and 
Securities Exchange Act Release No. 40152, (July 1, 
1998), 63 FR 37159 (July 9, 1998) (clarifying the 
prior approval order). 

4In the event that a member registers as a market 
maker at any time during a calendar quarter, the 
fifty percent requirement would apply from the date 
of registration to the end of that quarter. 


for that issue, the issue will again 
become a non-qualifying issue. | 

A market maker the exhibits chronic 
non-compliance with the 50% threshold 
may be subject to disciplinary action by 
the Exchange. The text of the proposed 
rule change is as follows: 

Additions are italicized; deletions 
{bracketed]. 


ARTICLE XXXIV 
Registered Market Makers—Equity Floor 
Regulatory Status 


RULE 16. No text change. 

* * * Interpretations and Policies: 

.01 Utilization of Exempt Credit. 
Exchange Members registered as equity 
market makers are members registered 
as specialists for purposes of the 
Securities Exchange Act of 1934 and as 
such are entitled to obtain exempt credit 
for financing their market maker 
transactions. Members and/or 
prospective members who are 
anticipating becoming registered as 
equity market makers as well as those 
clearing firms who are or will be 
carrying the accounts of market makers 
should be aware of the following 
interpretation relative to the use of such 
credit: 

1. Only those transactions initiated on 


‘the Exchange Floor qualify as market 


maker transactions. This restriction 
prohibits the use of exempt credit where 
market maker orders are routed to the 
Floor from locations off the Floor. 

2. Fifty per cent (50%) of the quarterly 
share volume in each [an] issue in a 
market maker account must result from 
transactions which are either 
consummated on the Exchange or sent 
from the Exchange Floor for execution 
in another market via ITS in order for 
the market maker to be entitled to 
exempt credit for such issue. Members 
who do not meet this 50% volume 
threshold for a particular issue in a 
calendar quarter will not be entitled to 
exempt credit for such issue for the 
following calendar quarter. 

3. Only those positions which have 
been established as a direct result of 
bonafide equity market maker activity 
qualify for exempt credit treatment. This 
restriction precludes exempt credit 
financing based on an equity market 
maker registration for positions 
resulting from options exercises and 
assignments. 

4. Members who are notified by the 
Exchange that they are not entitled to 
exempt credit for a particular issue 
(because they failed to meet the 50% 
threshold for that issue in the previous 
calendar quarter as outlined in 
paragraph 2 above) must notify their 
lender in writing, within three trading 


days of receiving such notification, that 
they are not entitled to exempt credit for 
those specific issues (“‘non-qualifying 
issues”’) both on existing positions and 
new transactions, for the remainder of 
the current calendar quarter. A copy of 
the notification letter sent to the lender 
must also be sent concurrently to the 
Exchange. If the lender is unable to 
distinguish between issues or verify that 
exempt credit is not being granted in 
non-qualifying issues, then, within three 
trading days of the date the lender 
receives notification, such Members 
must transfer, to a customer account or 
to an account not entitled to exempt 
credit, all non-qualifying issues in their 
V-account and confirm with the 
Exchange that such action has been 
taken. If such Members are not utilizing 
exempt credit, they must send the 
Exchange a letter to that effect, within 
three trading days of receiving 
notification that they are not entitled to 
exempt credit for a particular issue, and 
request their lender to verify the same 
with the Exchange. 


2. Statutory Basis 


The proposed rule change is 
consistent with Section 6(b)(5) of the 
Act in that it is designed to promote 
just and equitable principles of trade, to 
remove impediments and to perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 


The Exchange has neither solicited - 
nor received written comments on the 
proposed rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date publication 
of this notice in the Federal Register or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such longer 
period to be appropriate and publishes 
its reasons for so funding or (ii) as to 
which the Exchange consents, the 
Commission will: 

(A) By order approve such proposed 


rule change, or 


515 U.S.C. 78f(b)(5). 
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(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the CHX. All 
submissions should refer to File No. 
SR-CHX-98-19 and should be 
submitted by August 25, 1998. 

For the Commission, the Division of 
Market Regulation, pursuant to delegated 
authority.® 
Margaret H. McFarland, 

Deputy Secretary. 
{FR Doc. 98-20692 Filed 8-398; 8:45 am] 
BILLING CODE 8010-01-M 


SOCIAL SECURITY ADMINISTRATION 


Information Collection Activities 


This notice lists information 
collection packages that will require 
submission to the Office of Management 
and Budget (OMB), as well as 
information collection packages 
submitted to OMB for clearance, in 
compliance with Pub. L. 104-13 
effective October 1, 1995, The 
Paperwork Reduction Act of 1995. 


Information Collection Activities: 
Proposed Collection Requests and 
Comment Requests 


I. The information collection(s) listed 
below require(s) extension(s) of the 
current OMB approval(s) or are 
proposed new collection(s): 

1. Manchaca Ruling Compliance 
Survey—0960-NEW. In accordance with 
the terms of the United States District 


617 CFR 200.30—3(a)(12). 


Court ruling on MANCHACA et al. v. 
Chater, the Social Security 
Administration (SSA) must inform 
social security and supplemental 
security income (SSI) applicants/ 
recipients about benefits under the food 
stamp program and make available food 
stamp applications to these individuals. 
SSA is also required to complete food 
stamp applications for SSI applicants/ 
recipients when all members of the 
individual’s household are receiving SSI 
benefits. The terms of the settlement 
agreement include a provision that SSA 
is to conduct a study in the State of 
Texas, locus of the class action 
litigation, to determine the Agency’s 
effectiveness in promoting the goals of 
joint processing and the extent of the 
Agency’s compliance with food stamp 
procedures. As part of the study, SSA 
will survey a random sample of social 
security and SSI applicants/recipients to 
determine public understanding of 
SSA’s role in the food stamp process. 
The study will determine the level of 
the respondent’s awareness of food 
stamp processing in SSA field offices in 
Texas, and the degree to which field 
offices have complied with the food 
stamp application procedures. The 
information will be included in a report 
which will be provided to the 
Commissioner of SSA, the court and the 
plaintiffs. 

Number of Respondents: 450. 

Frequency of Response: 1. 

Average Burden Per Response: 15 
minutes. 

Estimated Annual Burden: 112.5 
hours. 
2. Verification of Identity of Internet| 
Requestors of Information from SSA 
Records—0960—NEW. SSA has 
established a process for verifying the 
identity of individual’s who use the 
Internet to request information from 
SSA records. The electronic screens 
request specific information which will 
allow the public to establish their 
identity with SSA. These screens must 
be completed in order for the requestor 
to use certain Internet applications, 
such as a Request for a Personal 
Earnings and Benefit Estimate 
Statement, a Request for a Replacement 
Benefit Statement (SSA-1099/SSA— 
1042S), etc. SSA will use the 
information to verify the requester’s 
identity by comparing it to the 
information already in SSA’s records. 
The respondents are members of the 
public who request information from 
SSA through the Internet. 

Number of Respondents: 540,000. 

Frequency of Response: 1. 

Average Burden Per Response: 3.5 
minutes. 


Estimated Annual Burden: 31,500 
hours. 


3. Electronic Request for Benefit 
Verification Information—SSA provides 
verification of benefits, when requested, 
to individuals receiving social security 
or SSI beneiits. In order to provide to 
the public an easy and convenient | 
means of requesting benefit information, 
SSA has developed an electronic 
request form which will allow persons 
to request the information through the 
Internet. The information collected on 
the electronic screens will be used by 
SSA to process the request for a benefit 
verification statement. To ensure 
appropriate confidentiality, the 
statement will be mailed to the 
recipient/beneficiary address shown in 
SSA’s records. The respondents are 
social security or SSI recipient/ 
beneficiaries who request benefit 
verification information using the 
Internet. 


Number of Respondents: 133,920. 
Frequency of Response: 1. 


Average Burden Per Response: 1/2 
minute. 


Estimated Annual Burden: 1,116 
hours. 


4. Information Collections Conducted 
by State Disability Determination 
Services (DDS) on Behalf of SSA— 
0960-0555. The State DDS’s collect 
certain information to administer SSA’s 
disability program. The information 
collected is as follows: (1) Medical 
evidence requirements (MER)—DDSs 
use MER information to determine a 
person’s physical and/or mental status 
prior to making a disability 
determination; (2) CE providers— DDSs 
use the CE provider information to 
verify a medical provider’s credentials 
and license before hiring them to 
conduct consultative exams; (3) 
consultative exams (CE) —DDSs use CE 
information to make disability 
determinations when the claimant’s 
own medical sources cannot or will not 
provide the information; DDSs use the 
information obtained from claimants 


-under the CE process to obtain release 


of medical information to personal 
physicians and to confirm scheduled CE 
appointments; (4) activities of daily 
living—this information, together with 
medical evidence, are part of the 
evidentiary documentation used by the 
DDS’s in evaluating a person’s 
disability, and (5) pain information— 
this information is used by the DDSs to 
assess the effects of symptoms on 
functionality for determining disability. 
The respondents are medical providers 
and disability claimants. 
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(1) MER: (Respondents—Medical © 
Providers) 
Number of Responses: 9.181 million 
Frequency of Response: Unknown. 


Average Burden Per Response: 15 
minutes 


Estimate Annual Burden: 2,295,250 


(2) CE Providers (Respondents—Medical 
Providers) 
Number of Responses: 6,300. 
Frequency of Response: 1. 
Average Burden: 20 minutes. 


Estimated Annual Burden: 2,100 
hours. 


(3) CE: (Respondents—Medical 
Providers) 


Number of Responses: 3 million. 

Frequency of Response: Unknown. 

Average Burden Per Response: 30 
minutes. 

Estimated Annual Burden: 1.5 
million. 


CE: (Respondents—Claimants) 


Medical release 
form - 


Number of Responses 


Frequency of Response 


1.5 million. 
2 


Average Burden Per Response 


5 minutes. 


Estimated Annual Burden 


250,000 hours. 


(4) ADL: (Respondents—Claimants) 


ADL 

Number of Responses: 2,264,000. 

Frequency of Response: 1. 

Average Burden Per Response: 15 
minutes. ; 

Estimated Annual Burden: 566,000 
hours. 


(5) Pain: (Respondents—Claimants) 


Number of Responses: 1,000,000. 

Frequency of Response: 1. 

Average Burden Per Response: 15 
minutes. 

Estimated Average Burden: 250,000 
hours. 

Written comments and 
recommendations regarding the 
information collection(s) should be sent 
within 60 days from the date of this 
publication, directly to the SSA Reports 
Clearance Officer at the following 
address: Social Security Administration, 
DCFAM, Attn: Frederick W. 
Brickenkamp, 6401 Security Blvd., 1- 
A-21 Operations Bldg. Baltimore, MD 
21235. 

In addition to your comments on the 
accuracy of the agency’s burden 
estimate, we are soliciting comments on 
the need for the information; its 
practical utility; ways to enhance its 
quality, utility and clarity; and on ways 
to minimize burden on respondents, 
including the use of automated 
collection techniques or other forms of 
information technology. 

II. The information collection(s) listed 
below have been submitted to OMB: 

1. Medical Report (General)—0960— 
0052. The information on Form SSA- 
3826 is used by the Social Security 
Administration (SSA) to determine the 
claimant’s physical status prior to 
making a disability determination and 
to document disability claims folders 
with the medical evidence. The 
respondents are physicians, hospitals, 
directors and medical records librarians. 


Number of Respondents: 750,000. 

Frequency of Response: 1. 

Average Burden Per Response: 30 
minutes. 

Estimated Annual Burden: 375,000 
hours. 

2. Payment of Certain Travel 
Expenses—0960—-0434. SSA uses the 
information required by 20 CFR, 

§§ 404.999(d) and 416.1499 to reimburse 

a claimant who has been required to 

travel over 75 miles to appear at a 

medical examination or a disability 

hearing. The respondents are claimants 
who travel more than 75 miles in order 

to attend a medical examination or a 

disability hearing. 

Number of Respondents: 50,000. 

Average Burden Per Response: 10 
minutes. 

Estimated Annual Burden: 8,333 
hours. 

3. Social Security Request for 
Information—0960—0531. The 
information on Form SSA-6231 is used 
by SSA to complete or to clarify data on 
Forms SSA-623 or SSA-6230, 
previously provided by representative 
payees. The respondents are 
representative payees who furnished 
incomplete or unclear information. 

Number of Respondents: 100,000. 

Frequency of Response: 1. 

Average Burden. Per Response: 15 
minutes. 

Estimated Annual Burden: 25,000 

-hours. 

4. Statement Regarding Student’s 
Attendance—0960-0113. The 
information on Form SSA-2434 is used 
to determine student entitlement status 
for the children of coal miners, the 
children of their widows or the brothers 
of deceased coal miners eligible for 
black lung benefits. The respondents are 
dependents of deceased coal miners as 
cited above, who are attending school 
and about to attain age 18. 

Number of Respondents: 50. 


Frequency of Response: 1. 

Average Burden Per Response: 10 
minutes. 

Estimated Annual Burden: 8 hours. 

5. Request for the Correction of 
Earning Records—0960-0029. Form 
SSA-7008 is used by individual wage 
earners to request that SSA review, and 
if necessary, correct the Agency’s master 
record of their earnings. The 
respondents are individuals who 
question SSA’s record of their earnings. 

Number of Respondents: 375,000. 

Frequency of Response: 1. 

Average Burden Per Response: 10 
minutes, 

Estimated Annual Burden: 62,500 
hours. - 

6. Plan for Achieving Self Support— 
0960-0559. The information on form 
SSA-545 is collected by SSA when a 
Supplemental Security Income (SSI) 
applicant/recipient desires to use 
available income and resources to 
obtain education and/or training in 
order to become self-supportive. The 
information is used to evaluate the 
recipient’s plan for achieving self- 
support to determine whether the plan 
may be approved under the provisions 
of the SSI program. The respondents are 
SSI applicants/recipients who are blind 
or disabled. 

Number of Respondents: 7,000. 

Frequency of Response: Varies per 
individual. 

Average Burden Per Response: 120 
minutes. 

Estimated Annual Burden: 11,000 
hours. 

Written comments and 
recommendations regarding the 
information collection(s) should be 
directed within 30 days to the OMB 
Desk Officer and SSA Reports Clearance 
Officer at the following addresses: 
(OMB) 

Office of Management and Budget, 

OIRA, Attn: Laura Oliven, New 


41613. 
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Executive Office Building, Room 
10230, 725 17th St., NW, Washington, 
DC 20503 

(SSA) 

Social Security Administration, 
DCFAM, Attn: Frederick W. 
Brickenkamp, 1-A—21 Operations 
Bldg., 6401 Security Blvd., Baltimore, 
MD 21235 

To receive a copy of any of the forms 
or clearance packages, call the SSA 
Reports Clearance Officer on (410) 965- 
4145 or write to him at the address 
listed above. 

Dated: July 28, 1998. 

Judith T. Hasche, 

Deputy Office Director, OPUM, Social 

Security Administration. 

[FR Doc. 98-20658 Filed 83-98; 8:45 am] 

BILLING CODE 4190-29-P 


DEPARTMENT OF STATE 
[Public Notice 2825] 


Bureau of Political-Military Affairs; 
Suspension of Munitions Export 
Licenses and Other Approvals 
Destined for Russian Companies and 
Related Matters 


AGENCY: Department of State. 
ACTION: Notice. 


SUMMARY: Notice is hereby given that, 
pursuant to Section 38 of the Arms 
Export Control Act and section 126.7 of 
the International Traffic in Arms 
Regulations, all licenses and other 
approvals for defense articles and 
defense services involving certain 
Russian entities, identified below, are 
suspended, effective immediately. 
Notice is further given that it is the 
licy of the United States to deny 

icenses, other approvals, exports and 
temporary imports of defense articles 
and defense services destined for these 
Russian entities. In addition, on July 15, 
1998, the White House announced that 
the policy of the United States 
Government is to deny U.S. Government 
assistance to these Russian entities. 
- EFFECTIVE DATE: August 4, 1998. 
FOR FURTHER INFORMATION CONTACT: 
Rose Biancaniello, Deputy Director, 
Department of State, Office of Defense 
Trade Controls, Department of State, 
703-812-2568 (for information about 
export licenses) or Vann H. Van Diepen, 
Director, Office of Chemical, Biological 
and Missile Nonproliferation, 
Department of State 202-647-1142 (for 
information about United States 
Government assistance). 
SUPPLEMENTARY INFORMATION: On July 
15, 1998, the White House announced 


that the U.S. will suspend immediately 
any U.S. Government program or 
assistance to certain entities that are the 
subject of special investigations by the 
Russian Government, and will impose 
trade restrictions on such entities. 
Section 126.7 of the International Traffic 
in Arms Regulations (ITAR) provides 
that any application for an export 
license or other approval under the 
ITAR may be disapproved, and any 
license or other approval or exemption 
granted under the ITAR may be revoked, 
suspended or amended without prior 
notice under various circumstances, 
including whenever such action is 
deemed to be in furtherance of world 
peace, the national security or the 
foreign policy of the United States or is 
otherwise advisable. 

Pursuant to section 126.7(a)(1) of the 
ITAR, it is deemed that suspending the 
following foreign entities from 
participating in any activities subject to 
Section 38 of the Arms Export Control 
Act would be in furtherance of the 
national security and foreign policy of 
the United States. Therefore, until 
further notice, the Department of State 
is hereby suspending all licenses and 
other approvals for: (a) exports and 
other transfers of defense articles and 
defense services from the United States; 
(b) transfers of U.S.-origin defense 
articles and defense services from 
foreign destinations; and (c) temporary 
import of defense articles to or from the 
following entities: 

Baltic State Technical University 
(including at 1/21, 1-ya 
Krasnoarmeiskaya Ul., 198005 St. 
Petersburg, Russia); 

Europalace 2000 (including at 
Moscow, Russia); 

Glavkosmos (including at 9 
Krasnoproletarskaya st., 103030 
Moscow, Russia); 

Grafit (aka State Scientific Research 
Institute of Graphite or NIIGRAFIT) 
(including at 2 Ulitsa Elektrodnaya, 
111524 Moscow, Russia); 

INOR Scientific Center (including at 
Moscow, Russia); 

MOSO Company (including at 
Moscow, Russia); and 

Polyus Scientific Production 
Association (including at 3 Ulitsa 
Vvedenskogo, 117342 Moscow, Russia). 

Moreover, it is the policy of the 
United States to deny licenses and other 
approvals for exports and temporary 
imports of defense articles and defense 
services destined for these Russian 
entities. In addition, on July 15, 1998, 
the White House announced that the 
policy of the United States Government 
is to deny U.S. Government assistance 
to these Russian entities. 


Dated: July 24, 1998. 
John P. Barker, 
Deputy Assistant Secretary for Export 
Controls, Bureau of Political-Military Affairs. 
[FR Doc. 98—20804 Filed 8—-3—98; 8:45 am] 
BILLING CODE 4710-25-M 


STATE JUSTICE INSTITUTE 


Sunshine Act Meeting 


DATE AND TIME: Saturday, August1, __ 
1998, 9:00 a.m.—5:00 p.m.; Sunday, —_—_ 
August 2, 1998, 9:00 a.m.—12:00 p.m. 
PLACE: Marriott's Griffin Gate, 1800 
Newtown Pike, Lexington, Kentucky 
40511. 

MATTERS TO BE CONSIDERED: FY 1998 
grant requests, FY 1999 Grant 
Guidelines, internal Institute business 
matters. 

PORTIONS OPEN TO THE PUBLIC: All 
matters other than those noted as closed 
below. 
PORTIONS CLOSED TO THE PUBLIC: Internal 
personnel matters and Board of 
Directors’ committee meetings. 

CONTACT PERSON FOR MORE INFORMATION: 
David I. Tevelin, Executive Director, 
State Justice Institute, 1650 King Street, 
Suite 600, Alexandria, VA 22314, (703) 
684-6100. 

David I. Tevelin, 

Executive Director. 

{FR Doc. 98-20946 Filed 7-31-98; 3:38 pm] 
BILLING CODE 6820-SC-M 


DEPARTMENT OF TRANSPORTATION 


Office of the Secretary 


Reports, Forms and Recordkeeping 
Requirements 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice. 


SUMMARY: This notice lists those forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the Department of 
Transportation to the Office of 
Management and Budget (OMB) for its 
approval in accordance with the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35). Section 3507 of Title 44 of 
the United States Code, requires that 
agencies prepare a notice for publication 
in the Federal Register, listing 
information collection request 
submitted to OMB for approval or 
renewal under that Act. OMB reviews 
and approves agency submissions in 
accordance with criteria set forth in that 
Act. In carrying out its responsibilities, 


| 

| 
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OMB also considers public comments 
on the proposed forms and the reporting 
and recordkeeping requirements. OMB 
approval of an information collection 
requirement must be renewed at least 
once every three years. 

The Federal Register Notice with a 
60-day comment period soliciting 
comments on information collection 
2120-0539 was published on March 9, 
1998 [63 FR 11472-11473]. 

DATES: Comments on this notice must be 
received on or before September 3, 
1998. 

FOR FURTHER INFORMATION CONTACT: 
Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from Ms. Judith Street, 
Federal Aviation Administration, — 
Corporate Information Division, ABC— 
100, 800 Independence Ave., SW., (202) 
267-9895, Washington, DC 20591. 
SUPPLEMENTARY INFORMATION: 


Federal Aviation Administration (FAA) 


Title: Implementation to the Equal 
Access to Justice Act (EAJA). 

OMB Control Number: 2120-0539. 

Form(s): N/A. 

Type Of Request: Revision of a 
currently approved collection. 

Affected Public: Individuals, business 
or other for-profit. 

Abstract: The Equal Access to Justice 
Act provides for the award of attorney 
fees and other expenses to eligible 
individuals and entities who are parties 
to administrative proceedings before - 
government agencies and who prevail 
over the government. The information 
collected will be used to determine 
whether an applicant is eligible to 
receive an award under the EAJA. 

Estimated Burden: The estimated total 
annual burden is 210 hours. 

Addresses: Written comments on the 
DOT information collection request 
should be forwarded, within 30 days of 
publication, to Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, Room 10102, 
Washington, DC 20503, ATTN: FAA 
Desk Officer. Written comments to OMB 
are best assured of having their full 
effect if OMB receives them within 30 
days of publication. If you anticipate 
submitting substantive comments, but 
find that more than 10 days from the 
date of publication are needed to 
prepare them, please notify the OMB 
official of your intent immediately. 

Comments are invited on: whether the 
proposed collections of information are 
necessary for the proper performance of 
the functions of the Department, 
including whether the information will 
have practical utility; the accuracy of 


the Department's estimate of the burden 
of the proposed information collections; 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
Issued in Washington, DC, on July 28, 
1998. 
Phillip A. Leach, 
Clearance Officer, United States Department 
of Transportation. 
{FR Doc. 98—20756 Filed 8—3-98; 8:45 am] 
BILLING CODE 4910-62-P 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Reports, Forms and Recordkeeping 
Requirements 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice. 


SUMMARY: This notice lists those forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the Department of 
Transportation to the Office of 
Management and Budget (OMB) for its 
approval in accordance with the 
requirements of the Paperwork 
Reduction Act of 1995 (44 USC Chapter 
35). Section 3507 of Title 44 of the 
United States Code, requires that 
agencies prepare a notice for publication 
in the Federal Register, listing 
information collection request 
submitted to OMB for approval or 
renewal under that Act. OMB reviews _ 
and approves agency submissions in 
accordance with criteria set forth in that 
Act. In carrying out its responsibilities, 
OMB also considers public comments 
on the proposed forms and the reporting 
and recordkeeping requirements. OMB 
approval of an information collection 
requirement must be renewed at least 
once every three years. 

The F ciecel i Register Notice with a 
60-day comment period soliciting 
comments on information collection 
2120-0564 was published on March 9, 
1998 (63 FR 11472-11473]. 

DATES: Comments on this notice must be 
received on or before September 3, 

1998. 

FOR FURTHER INFORMATION CONTACT: 
Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from Ms. Judith Street, 
Federal Aviation Administration, 
Corporate Information Division, ABC- 
100, 800 Independence Ave., SW., (202) 
267-9895, Washington, DC 20591. 


SUPPLEMENTARY INFORMATION: 
Federal Aviation Administration (FAA) 


Title: Unescorted Access Privilege— 
14 CFR parts 107 and 108. 

OMB Control Number: 2120-0564. 

Form(s): N/A. 

Type of Request: Extension of a 
currently approved collection. 

Affected Public: Business and other 
for profit, States and local governments. 

Abstract: The information is required 
to ensure that airports and air carriers 
comply with the investigations into the 
background of individuals permitted 
unescorted access privileges. 

_ Estimated Burden: The estimated total 
annual burden is 1,466 hours. 

Addresses: Written comments on the 
DOT information collection request 
should be forwarded, within 30 days of 
publication, to Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, Room 10102, 
Washington, DC 20503, ATTN: FAA 
Desk Officer. A comment to OMB is best 
assured of having its full effect if OMB 
receives it within 30 days of 
publication. If you anticipate submitting 
substantive comments, but find that 
more than 10 days from the date of 
publication are needed to prepare them, 
please notify the OMB official of your 
intent immediately. 

Comments are invited on: whether the 
proposed collections of information are 
necessary for the proper performance of 
the functions of the Department, 
including whether the information will 
have practical utility; the accuracy of 
the Department’s estimate of the burden 
of the proposed information collections; 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 


~ automated collection techniques or 


other forms of information technology. 


Issued in Washington, DC, on July 28, 
1998. 
Phillip A. Leach, 


Clearance Officer, United States Department 
of Transportation. 


[FR Doc. 98-20757 Filed 8~3—98; 8:45 am] 
BILLING CODE 4910-62-P ; 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Reports, Forms and Recordkeeping 
Requirements 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice. | 
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SUMMARY: This notice lists those forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the Department of 
Transportation to the Office of 
Management and Budget (OMB) for its 
approval in accordance with the 
requirements of the Paperwork 
Reduction Act of 1995 (44 USC Chapter 
35). Section 3507 of Title 44 of the 
United States Code, requires that 
agencies prepare a notice for publication 
in the Federal Register, listing 
information collection request — 
submitted to OMB for approval or 
renewal under that Act. OMB reviews 
and approves agency submissions in 
accordance with criteria set forth in that 
Act. In carrying out its responsibilities, 
OMB also considers public comments 
on the proposed forms and the reporting 
and recordkeeping requirements. OMB 
approval of an information collection 
requirement must be renewed at least 
once every three years. 

The Federal Register Notice with a 
60-day comment period soliciting 
comments on information collection 
2120-0067 was published on March 9, 
1998 (63 FR 11472-11473]. 

DATES: Comments on this notice must be 
received on or before September 3, 
1998. . 

FOR FURTHER INFORMATION CONTACT: 
Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from Ms. Judith Street, 
Federal Aviation Administration, 
Corporate Information Division, ABC- 
100, 800 Independence Ave., SW., (202) 
267-9895, Washington, DC 20591. 
SUPPLEMENTARY INFORMATION: 


Federal Aviation Administration (FAA) 


Title: Air Taxi and Commercial 
Operator Airport Activity Survey. 

OMB Control Number: 2120-0067 

Form(s): FAA Form 1800-3. 

Type of Request: Extension of a 
currently approved collection. 

Affected Public: Air taxi/commercial — 
operators who are subject to the 
passenger transportation tax. 

Abstract: The information collected 
through this survey is restricted to all 
air taxi/commercial operators who are 
subject to the passenger transportation 
tax. Response to the survey is voluntary. 
Data collected is to serve as an input to 
the FAA revenue emplanement data 
base which is used in allocating Airport 
Improvement Program (AIP) funds to 

irports. 

Estimated Burden: The estimated total 
annual burden is 260 hours. 
Addresses: Written comments on the 

DOT information collection request 
should be forwarded, within 30 days of 


publication, to Office of Information and _ business is finished. Members of the 


Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, Room 10102, 
Washington, DC 20503, ATTN: FAA 
Desk Officer. If you anticipate 
submitting substantive comments, but 
find that more than 10 days from the 
date of publication are needed to 
prepare them, please notify the OMB 
official of your intent immediately. 

Comments are invited on: whether the 
proposed collections of information are 
necessary for the proper performance of 
the functions of the Department, 
including whether the information will 
have practical utility; the accuracy of 
the Department’s estimate of the burden 
of the proposed information collections; 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

A comment to OMB is best assured of 
having its full effect if OMB receives it 
within 30 days of publication. 

Issued in Washington, DC, on July 28, 
1998. 
Phillip A. Leach, 
Clearance Officer, United States Department 
of Transportation. 
{FR Doc. 98-20758 Filed 8—3-98; 8:45 am] 
BILLING CODE 4910-62-P 


DEPARTMENT OF TRANSPORTATION 


Coast Guard 
[CGD8-98-043] 


Houston/Galveston Navigation Safety 
Advisory Committee Meeting 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of meetings. 


SUMMARY: The Houston/Galveston 
Navigation Safety Advisory Committee 
(HOGANSAC) and its two 
Subcommittees (Waterways ahd 
Navigation) will meet to discuss 
waterway improvements, aids to 
navigation, current meters, and various 
other navigation safety matters affecting 
the Houston/Galveston area. All 
meetings will be open to the public. 
DATES: The meeting of HOGANSAC will 
be held on Thursday, September 10, 
1998 from 9:00 a.m. to approximately 1 
p-m. The meeting of the Waterways 
Subcommittee will be held on 
Thursday, August 20, 1998 at 9:00 a.m. 


“and immediately following, the 


Navigation Subcommittee will meet. 
The meetings may adjourn early if all 


public may present written or oral 
statements at the meetings. 


ADDRESSES: The HOGANSAC meeting 
will be held in the conference room of 
the Houston Pilots Office, 8150 South 
Loop East, Houston, Texas. The 
subcommittee meetings will be held at 
the Port of Houston Authority, 111 East 
Loop North, Houston, Texas. 


FOR FURTHER INFORMATION CONTACT: 
Captain Wayne Gusman, Executive 
Director of HOGANSAC, telephone 
(713) 671-5199, or Commander Paula 
Carroll, Executive Secretary of 
HOGANSAC, telephone (713) 671-5164. 


SUPPLEMENTARY INFORMATION: Notice of 
this meeting is given pursuant to the 
Federal Advisory Committee Act, 5 
U.S.C. App. 2. 


Agendas of the Meetings 


Houston/Galveston Navigation Safety 
Advisory Committee (HOGANSAC). The 
tentative agenda includes the following: 

(1) Opening remarks by the 
‘Committee Sponsor (RADM Pluta), 
Executive Director (CAPT Gusman) and 
chairman (Tim Leitzel). 

(2) Approval of the May 7, 1998 
minutes. 

(3) Report from the Waterways . 
Subcommittee. 

(4) Report from the Navigation 
Subcommittee. 

(5) Status reports on Baytown Tunnel 
removal, Army Corps of Engineers’ 
dredging projects, HL&P transmission 
tower protection, and comments and 
discussions from the floor. 

Subcommittee on Waterways. The 
tentative agenda includes the following: 

(1) Presentation by each work group 
of its accomplishments and plan for the 
future. 

(2) Review and discuss the work 
completed by each work group. 

Subcommittee on Navigation. The 
tentative agenda includes the following: 

- (1) Presentation by each work group 
of its accomplishments and plans for the 
future. 

(2) Review and discuss the work 
completed by each work group. 
Procedural. 

All meeting are open to the public. 
Please note that the meetings may 
adjourn early if all business is finished. 
Members of the public may make oral 
presentations during the meetings. 
Information on Services for the 
Handicapped. ; 


For information on facilities or services for 
the handicapped or to request special 
assistance at the meetings, contact the 
Executive Director as soon as possible. 


4 
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Dated: July 10, 1998. 
Paul J. Pluta, 


Rear Admiral, U.S. Coast Guard, Commander, 
Eighth Coast Guard District. 


{FR Doc. 98-20697 Filed 8-3—98; 8:45 am] 


BILLING CODE 4910-15-M 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


[Docket No. NHTSA-98-4080] 


Notice of Receipt of Petition for 
Decision That Nonconforming 1976 
Triumph Bonneville Motorcycles Are 
Eligible for importation 


AGENCY: National Highway Traffic 
Safety Administration, DOT. 

ACTION: Notice of receipt of petition for 
decision that nonconforming 1976 
Triumph Bonneville motorcycles are 
eligible for importation. 


- SUMMARY: This document announces 
receipt by the National Highway Traffic 
Safety Administration (NHTSA) of a 
petition for a decision that 1976 
Triumph Bonneville motorcycles that 
were not originally manufactured to 
comply with all applicable Federal 
motor vehicle safety standards are 
eligible for importation into the United 
States because (1) they are substantially 
similar to vehicles that were originally 
manufactured for importation into and - 
sale in the United States and that were 
certified by their manufacturer as 
complying with the safety standards, 
and (2) they are capable of being readily 
altered to conform to the standards. 
DATES: The closing date for comments 
on the petition is September 3, 1998. 
ADDRESSES: Comments should refer to 
the docket number and notice number, 
and be submitted to: Docket 
Management, Room PL —401, 400 
Seventh St., SW, Washington, DC 
20590. (Docket hours are from 10 am to 
5 pm]. 

FOR FURTHER INFORMATION CONTACT: 

_ George Entwistle, Office of Vehicle 

Safety Compliance, NHTSA (202-366- 

5306). 


SUPPLEMENTARY INFORMATION: 


Background 

Under 49 U.S.C. 30141(a)(1)(A), a 
motor vehicle that was not originally 
manufactured to conform to all 
applicable Federal motor vehicle safety 
standards shall be refused admission 
into the United States unless NHTSA 
has decided that the motor vehicle is 
substantially similar to a motor vehicle 
originally manufactured for importation 


_ into and sale in the United States, 


certified under 49 U.S.C. 30115, and of 
the same model year as the model of the 
motor vehicle to be compared, and is 
capable of being readily altered to 
conform to all applicable Federal motor 
vehicle safety standards. 

Petitions for eligibility decisions may 
be submitted by either manufacturers or 
importers who have registered with 
NHTSA pursuant to 49 CFR part 592. As 
specified in 49 CFR 593.7,NHTSA 
publishes notice in the Federal Register 
of each petition that it receives, and 
affords interested persons an 
opportunity to comment on the petition. 
At the close of the comment period, 
NHTSA decides, on the basis of the 
petition and any comments that it has 
received, whether the vehicle is eligible 
for importation. The agency then 
publishes this decision in the Federal 


er. 

J.K. Motors, Inc. of Kingsville, 
Maryland (““J.K.”) (Registered Importer 
90-006) has petitioned NHTSA to 
decide whether a 1976 Triumph 
Bonneville motorcycle is eligible for 
importation into the United States. The 
vehicle that J.K. believes is substantially 
similar is the 1976 Triumph Bonneville 
that was manufactured for importation 
into, and sale in, the United States and 
certified by its manufacturer as 
conforming to all applicable Federal 
motor vehicle safety standards. 


The petitioner claims that it carefully - 


compared the non-U.S. certified 1976 
Triumph Bonneville motorcycle to its 
U.S. certified counterpart, and found the 
two vehicles to be substantially similar 
with respect to compliance with most 
Federal motor vehicle safety standards. 
J.K. submitted information with its 
petition intended to demonstrate that 
the non-U.S. certified 1976 Triumph 
Bonneville motorcycle, as originally 
manufactured, conform to many Federal 


motor vehicle safety standards in the 


same manner as its U.S. certified 
counterpart, or is capable of being 
readily altered to conform to those 
standards. 

Specifically, the petitioner claims that 
the non-US. certified 1976 Triumph 
Bonneville is identical toits U.S. 
certified counterpart with respect to 
compliance with Standard Nos. 106 
Brake Hoses, 111 Rearview Mirrors, 116 
Brake Fluid, 119 New Pneumatic Tires 
for Vehicles other than Passenger Cars, 
120 Tire Selection and Rims for 
Vehicles other than Passenger Cars, 122 
Motorcycle Brake Systems, 123 
Motorcycle Controls and Displays, and 
205 Glazing Materials. 

The petitioner also states that vehicle 
identification number plates meeting 
the requirements of 49 CFR part 565 are 


already affixed to non-U.S. certified 
1976 Triumph Bonneville motorcycles. 

Petitioner also contends that the 
vehicles are capable of being readily 
altered to meet the following standard, 
in the manner indicated: 

Standard No. 108 Lamps, Reflective 
Devices and Associated Equipment: (a) 
installation of U.S.-model headlamps 
and front sidemarker lights; (b) 
installation of U.S.-model taillamp 
assemblies which incorporate rear 
sidemarker lights. 

Comments should refer to the docket 
number and be submitted to: Docket 
Management, Room PL—401, 400 
Seventh Street, SW, Washington, DC 
20590. It is requested but not required 
that 10 copies be submitted. 

All comments received before the 
close of business on the closing date 
indicated above will be considered, and 
will be available for examination in the 
docket at the above address both before 
and after that date. To the extent _ 
possible, comments filed after the 
closing date will also be considered. 
Notice of final action on the petition 
will be published in the Federal 
Register pursuant to the authority 
indicated below. 


Authority: 49 U.S.C. 30141(a)(1)(A) and 
(b)(1); 49 CFR 593.8; delegations of authority 
at 49 CFR 1.50 and 501.8. 


Issued on: July 29, 1998. 
Marilynne Jacobs, 
Director, Office of Vehicle Safety Compliance. 
[FR Doc. 98-20687 Filed 8—3—98; 8:45 am] 
BILLING CODE 4910-69-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


[Docket No. NHTSA-98-4079] 


Final Decision That Certain 
Nonconforming Vehicles Are — 
for Importation 


AGENCY: National Highway Traffic 
Safety Administration, DOT. 
ACTION: Final decision that certain 


- nonconforming vehicles are eligible for 


importation. 


SUMMARY: This document announces a 
final decision by the Administrator of 
the National Highway Traffic Safety 
Administration (NHTSA) that certain 
motor vehicles that are certified by their 
manufacturers as complying with 
Canadian Motor Vehicle Safety 
Standard No. 208, Occupant Restraint 
Systems, but do not comply with 
Federal Motor Vehicle Safety Standard 
(EMVSS) No. 208, Occupant Crash 
Protection, are nevertheless eligible for 
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importation into the United States 
because (1) they are substantially 
similar to vehicles that were originally 
manufactured for sale in the United 
States and that were certified by their 
manufacturers as complying with the 
safety standards, and (2) they are 
capable of being readily altered to 
conform to FMVSS No. 208. 

DATES: This decision is effective August 
4, 1998. 

FOR FURTHER INFORMATION CONTACT: 
George Entwistle, Office of Vehicle 
Safety Compliance, NHTSA (202-366- 
5306). 

SUPPLEMENTARY INFORMATION: 


Background 

Under 49 U.S.C. 30141(a)(1)(A), a 
motor vehicle that was not originally 
manufactured to conform to all 
applicable Federal motor vehicle safety 
standards (FMVSS) shall be refused 
admission into the United States unless 
NHTSA has decided, either pursuant to 
a petition from the manufacturer or 
registered importer or on its own 
initiative, that the motor vehicle is 
substantially similar to a motor vehicle 
originally manufactured for importation 
into and sale in the United States, 
certified under 49 U.S.C. § 30115, and of 
the same model year as the model of the 
motor vehicle to be compared, and is 
capable of being readily altered to 
conform to all applicable Federal motor 


, vehicle safety standards. 


-On May 10, 1996, NHTSA published 


"a notice in the Federal Register at 61 FR 


21531, under Docket No. 98-39; Notice 
1, announcing that the agency had made 
a tentative decision that certain motor 
vehicles that were certified by their 
manufacturers as complying with 
Canadian Motor Vehicle Safety 
Standard No. 208, Occupant Restraint 
Systems, but that do not comply with 
Federal Motor Vehicle Safety Standard 
(FMVSS) No. 208, Occupant Crash 
Protection, are eligible for importation 
into the United States. In an annex to 
the notice of tentative decision, these 
vehicles were identified as the following 
passenger Cars: 


1994 and 1995 Chrysler LeBaron 
1994 and 1995 Dodge Spirit 

1994 and 1995 Dodge Shadow 
1994 and 1995 Dodge Viper 

1994 and 1995 Plymouth Acclaim 
1994 and 1995 Plymouth Sundance 
1995 Mazda Protégé. 


The reader is referred to that notice for 
a full discussion of the factors leading 
to the tentative decision. 

In accordance with 49 U.S.C. : 
301412(b), the notice solicited public 
comments on the tentative decision that 


- NHTSA had made. Four comments were 


submitted in response to the notice of 
tentative decision. The first of these was 
submitted by Volkswagen of America, 
Inc. (“Volkswagen’’), on its own behalf, 
as well as that of Volkswagen AG and 
Audi AG. In its comment, Volkswagen 
noted that it did not manufacture any of 
the vehicles that were the subject of the 
tentative decision, but construed the 


* notice of that decision as soliciting 


general comments on the issue of 
whether NHTSA should decide that 
vehicles certified to Canadian standards 
that lack automatic restraint systems 
required by FMVSS No. 208 are eligible 
for importation into the United States. 
Volkswagen expressed the belief that 
the agency should make no general 
decision in this regard, but instead 
address the issue on a case by case 
basis, in its processing of import 
eligibility petitions submitted by 
registered importers. Volkswagen stated 
that in the case of its own carlines, 
Canadian certified vehicles equipped - 


_ with driver and passenger air bags 


incorporate a system that complies with 


. FMVSS No. 208. Volkswagen observed, 
- however, that if the U.S. version of the 


vehicle is equipped with motorized or 
non-motorized automatic seat belts, 
modifications must be performed on the 
Canadian counterpart that include 
structural and electric system changes 
and, in some cases, seat track 
modifications, depending on the 
vehicle’s model year and date of 
production. 

The second comment was submitted 
by Mazda (North America), Inc. 
(‘“‘Mazda’”’), which manufactured one of 
the vehicles to which the tentative 
decision relates—the 1995 Mazda 
Protégé. In its comment, Mazda noted 
that it marketed two versions of the 
1995 Protégé in Canada, only one of 
which was equipped with an air bag 
system. Mazda stated that the air bags, 
seat belts, and steering shafts on these 
vehicles have specifications that differ 
from those on U.S.-certified models, and 
that it has never tested either version to 
the requirements of FMVSS No. 208. 
Mazda noted that it also marketed in 
Canada a 1995 Protégé S model, which 
it characterized as not complying with 
FMVSS No. 208 and incapable of being 
modified to comply with this standard. 
Mazda stated that any such 
modifications would be “extensive, 
complicated, and invasive, and cannot 


_ be reliably or effectively performed.” 


The remaining two comments, from 
Norman G. Jensen, Inc. of Alexandria 
Bay, New York, and Laurek 
International of Clayton, New York, did - 
not provide any information with 
respect to whether Canadian-certified 
vehicles that do not comply with 


FMVSS No. 208 are capable of being 
readily altered to conform to that 
standard. 

With respect to the issues raised by 
Volkswagen and Mazda concerning the 
extent of the modifications that are 
necessary to conform some Canadian- 
certified vehicles to FMVSS No. 208, 
NHTSA observes that over the years 
since an automatic restraint requirement 
has been part of that standard, the 
agency has received, and granted, a 
number of petitions from registered 
importers seeking import eligibility 
decisions on vehicles requiring the 
installation or replacement of automatic 
restraint systems to comply with 
FMVSS No. 208. See, e.g., import 
eligibility decisions at 61 FR 9004 
(March 6, 1996) and 61 FR 6887 
(February 22, 1996). These petitions 
were granted on the basis of information 
demonstrating that automatic restraints 
could be installed in the subject 
vehicles without the need for significant 
structural modifications. As a result, the 
agency found those vehicles capable of 
being readily altered to conform to the 
standards, and therefore eligible for 
importation under the criteria specified 


’ in 49 U.S.C. 30141(a)(1)(A). Based on 


this experience, the agency has 
concluded that notwithstanding 
Volkswagen’s and Mazda’s comments, 
the vehicles subject to the tentative 
decision are eligible for importation into 
the United States. NHTSA notes that the 
1995 Protégé S, which Mazda states is 
incapable of being modified to comply 
with FMVSS No. 208, is a model 
distinct from the “1995 Mazda Protégé” 
that is covered by this decision. 


Final Decision 
Accordingly, the Administrator of 
NHTSA hereby decides that each of the 


passenger cars listed in the annex to this 
notice is substantially similar to a 


' passenger car originally manufactured 


for sale in the United States, certified 
under 49 U.S.C. 30115, and of the same 
model year, and is capable of being 
readily altered to conform to all 
applicable Federal motor vehicle safety 
standards. 


Vehicle Eligibility Number 


The importer of a vehicle admissible 
under any final decision must indicate 
on the form HS—7 accompanying entry 
the appropriate vehicle eligibility 
number indicating that the vehicle is 
eligible for entry. All passenger cars 
listed in the annex to this notice are 
eligible for entry into the United States 
under Vehicle Eligibility No. VSA-80. 

Authority: 49 U.S.C. 30141(a)(1)(A) and 


(b)(1); 49 CFR 593.8; delegation of authority 
at 49 CFR 1.50. 


| 


% 


Federal Register / Vol. 63, No. 149/Tuesday, August 


4, 1998 / Notices 41619 


Issued July 30, 1998. 
Ricardo Martinez, 
Administrator. 


Annex—Vehicles Covered by Final 
Decision 


The following passenger cars, . 
certified by their original manufacturer 
as complying with all applicable 
Canadian Motor Vehicle Safety 
Standards: 

1994 and 1995 Chrysler LeBaron 

1994 and 1995 Dodge Spirit 

1994 and 1995 Dodge Shadow 

1994 and 1995 Dodge Viper 

1994 and 1995 Plymouth Acclaim 

1994 and 1995 Plymouth Sundance 
1995 Mazda Protégé 


[FR Doc. 98-20759 Filed 8-3-98; 8:45 am] 
“ BILLING CODE 4910-59-P 


DEPARTMENT OF TRANSPORTATION 
Surface Transportation Board 


[STB Finance Docket No. 33635] 


Bellingham International Railroad 
LLC—Acquisition and Operation 
Exemption—The Burlington Northern 
and Santa Fe Railway Company 


Bellingham International Railroad 
LLC (BIR) a noncarrier, has filed a 
notice of exemption under 49 CFR 
1150.31 to acquire the exclusive rail 
freight easement and all track, track 
materials, and related structures and 
facilities from The Burlington Northern 
and Santa Fe Railway Company (BNSF) 
and to operate 2.0 miles of rail line 
between milepost 2.98 and milepost 
4.98 in Bellingham, Washington.? 

The transaction was expected to be 
consummated on or shortly after July 
22, 1998. 

If the verified notice contains false or 
misleading information, the exemption © 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) © 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transactions. 

An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 33635, must be filed with 


‘the Surface Transportation Board, Office 


of the Secretary, Case Control Unit, 1925 
K Street, NW., Washington, DC 20423- 
0001. In addition, one copy of each 
pleading must be served on Karl Morell, 
Esq., BALL JANIK LLP, 1455 F Street, 
NW., Suite 225, Washington, DC 20005. 


1 BIR certifies that the projected revenues will not 
exceed those that would qualify it as a Class III rail 
carrier and its revenues are not projected to exceed 
$5 million. 


Board decisions and notices are 
available on our website at 
“WWW.STB.DOT.GOV.” 

Decided: July-27, 1998. 

By the Board, David M. Konschnik, 
Director, Office of Proceedings. 

Vernon A. Williams, 

Secretary. 
[FR Doc. 98—20790 Filed 8—3-98; 8:45 am] 
BILLING CODE 4915-00-M 


DEPARTMENT OF THE TREASURY 


Submission for OMB Review; 
Comment Request 


July 21, 1998. 
The Department of Treasury has 


_submitted the following public 


information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1995, Pub. 
L.104—13. Copies of the submission(s) 
may be obtained by calling the Treasury 
Bureau Clearance Officer listed. 
Comments regarding this information 
collection should be addressed to the 
OMB reviewer listed and to the 
Treasury Department Clearance Officer, 
Department of the Treasury, Room 2110, 
1425 New York Avenue, NW., ‘ 
Washington, DC 20220. 

DATES: Written comments should be 
received on or before September 3, 1998 
to be assured of consideration. 


Bureau of the Public Debt (PD) 


OMB Number: 1535-0082. 

Form Number: PD F 5237. 

Type of Review: Extension. 

Title: Subscription for Purchase of 
U.S. Treasury Securities State and Local 
Government Series One-Day Certificates 
of Indebtedness. 

Description: PD F 5237 is used to 
collect information from State and Local 


Government entities wishing to 


purchase Treasury Securities. 

Respondents: State, Local or Tribal 
Governments. 

Estimated Number of Respondents: 
300. 

Estimated Burden Hours Per 
8 minutes. 

Tequency of Response: On occasion. 

Estimated Total Reporting Burden 
Hours: 39 hours. 

OMB Number: 1535-0083. 

Form Number: PD F 5238. 

Type of Review: Extension. 

Title: Request for Redemption of U.S. 
Treasury Securities—State and Local 
Government Series One-Day Certificates 
of Indebtedness. 

Description: PD F 5238 is usedto 
collect information from State and Local 
Government entities to process 
redemptions of U.S. Treasury Securities. 


Respondents: State, Local or Tribal 
Government. 

Estimated Number of Respondents: 
300. 

Estimated Burden Hours Per 
Respondent: 3 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden 
Hours: 15 hours. 

OMB Number: 1535-0097. 

Form Number: PD Fs 4087, 4087-1, 
4087-3 and 5380. 

Type of Review: Extension. 

Title: Bond of Indemnity and . 
Detached Coupon Statement. 

Description: The information is : 
requested to support claims for relief on 
account of lost, stolen, or destroyed _ 
securities or coupons. 

Respondents: Individuals or 
households, Business or other for-profit, 
Not-for-profit institutions, State, Local 
or Tribal Government. 

Estimated Number of Respondents: 
5,500. 

Estimated Burden Hours Per 


_ Respondent: 10 minutes. 


Frequency of Response: On occasion. 

Estimated Total Reporting Burden 
Hours: 1,333 hours. 

OMB Number: 1535-0112. 

Form Nurnber: PD F 5395. 

Type of Review: Extension. 

Title: Treasury Securities Commercial 
Tender Form. 

Description: The information is 
requested to process the tenders and to 
ensure compliance with regulations. 

Respondents: Individuals or 
households, Business or other for-profit, 
Not-for-profit institutions. 

Estimated Number of Respondents: 
1,500. 

Estimated Burden Hours Per 
Respondent: 15 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden 
Hours: 375 hours. 

OMB Number: 1535-0117. 

Form Number: PD F 1010. 

Type of Review: Extension. 

Title: Resolution by Governing Body 
of an Organization Authorizing 
Assignment and Disposition of 
Specified Securities Owned in its Own 
Right or in a Fiduciary Capacity. 

Description: PD F 1010 is completed 
by an official of an organization that is 
designated to act on behalf of the 
organization. 

Respondents: Business or other for- 
profit. 

Estimated Number of Respondents: 
25. 
Estimated Burden Hours Per 
Respondent: 10 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden 
Hours: 4 hours. 


« 
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OMB Number: 1535-0128. 

Form Number: PD F 5396. 

Type of Review: Extension. 

Title: Direct Deposit Sign Up Form. 

Description: PD F 5396 is used to 
process payment data to the financial 
institution. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
20,000. 

Estimated Burden Hours Per 
Respondent: 10 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden 
Hours: 3,400 hours. 

Clearance Officer: Vicki S. Thorpe 
(304) 480-6553, Bureau of the Public 
Debt, 200 Third Street, Parkersburg, 
West VA 26106-1328. - 

OMB Reviewer: Alexander T. Hunt 
(202) 395-7860, Office of Management 
and Budget, Room 10226, New 
Executive Office Building, Washington, 
DC 20503. 

Lois K. Holland, 
Departmental Reports Management Officer. 
[FR Doc. 98-20709 Filed 8-3-98; 8:45 am] 


BILLING CODE 4810-40-P 


DEPARTMENT OF THE TREASURY 


Submission to OMB for Review; 
Comment Request 


July 28, 1998. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1995, Pub. 
L. 104-13. Copies of the submission(s) 
may be obtained by calling the Treasury 
Bureau Clearance Officer listed. 
Comments regarding this information 
collection should be addressed to the 
OMB reviewer listed and to the 
Treasury Department Clearance Officer, 
Department of the Treasury, Room 2110, 
1425 New York Avenue, NW., 
Washington, DC 20220. 

DATES: Written comments should be 
received on or before September 3, 1998 
to be assured of consideration. . 


Internal Revenue Service (IRS) 


OMB Number: 1545-0035. 
Form Number: IRS Forms 943, 943— 
PR, 943—A and 943A-—PR. 


Type of Review: Extension. 


Title: Employer’s Annual Tax Return 
for Agricultural Employees (943); 
Planilla Para La Declaracion Anual De 
La Contribucién Del Patrono De 
Empleados Agricolas (943—PR); 
Agricultural Empioyer’s Record of 
Federal Tax Liability (943—A); and 
Registro De La Obligacion Contributiva 
Del Patrono Agricola (943A—PR). 


Description: Agricultural employers 
must prepare and file Form 943 and for 
943—PR (Puerto Rico only) to report and 
pay FICA taxes and (943 only) income 
tax voluntarily withheld. Agricultural 
employers may attach Form 943—A and 
943-PR to Forms 943 and 943-PR to 
show their tax liabilities for semiweekly 
periods. The information is used to 
verify that the correct tax has been paid. 


Respondents: Business or other for- 
profit. 


Estimated Number of Respondents/ 
Recordkeepers: 392,443. 


Estimated Burden Hours Per 
Respondent/Recordkeeper: 


Learning about the conten ond 
Form Recordkeeping law or the form Preparing the form ‘the 
form to the IRS 
9 hr., 34 min .............. 16 min. 
8 hr., 8 min ..... 16 min. 
8 hr., 22 min ... 
| 


Frequency of Response: Annually. 
Estimated Total Reporting/ 


Recordkeeping Burden: 4,483,729 hours. 


OMB Number: 1545-0070. 

Form Number: IRS Form 2350. 

Type of Review: Revision. 

Title: Application for Extension of 
Time to File U.S. Income Tax Return. 

Description: Form 2350 is used to 
request an extension of time to file in 
order to meet the bona fide residence or 
physical presence tests required to gain 
the benefits permitted under section 
911. The information furnished is used 
to determine if the extension should be 
granted. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents/ 
Recordkeepers: 22,594. 

Estimated Burden Hours Per 
Respondent/Recordkeeper: 
Recordkeeping—13 minutes 
Learning about the law or the form 9— 

minutes 
Preparing the form—24 minutes 
Copying, assembling, and sending the 

form to the IRS—14 minutes 

Frequency of Response: Annually. 


Estimated Total Reporting/ 
Recordkeeping Burden: hours. 

OMB Number: 1545-1033. 

Form Number: IRS Form 8453-E. 

Type of Review: Extension. 

Title: Employee Benefit Plan 
Declaration and Signature for 
Electronic/Magnetic Media Filing. 

Description: This form will be used to 
secure taxpayer signatures and 
declaration in conjunction with the 
Electronic Filing of Form 5500, 5500—C/ 
R, and 550EZ. These forms, together 
with the electronic transmission, will 
comprise the annual information 
returns. 

Respondents: Individuals or 


households, Business or other for-profit. 


Estimated Number of Respondents/ 
Recordkeepers: 50,000. 
Estimated Burden Hours Per 
Respondent/Recordkeeper: 
Recordkeeping—7 minutes 
Learning about the law or the form—5 
minutes 
Preparing the form—22 minutes 
Copying, assembling, and sending the 
form to the IRS—20 minutes 
_ Frequency of Response: Annually. 


Estimated Total Reporting/. 
Recordkeeping Burden: 45,500 hours. 

OMB Number: 1545-1054. 

Form Number: IRS Form 8736. 

Type of Review: Extension. 

Title: Application for Automatic 
Extension of Time to File U.S. Return 


. for a Partnership, REMIC, or for Certain 


Trusts. 

Description: Form 8736 is used by 
Partnerships, REMICs, and by certain 
trusts to request an automatic 3-month 
extension of time to file Form 1065, 
Form 1041, or Form 1066. Form 8736 
contains data needed by the IRS to 
determine whether or not a taxpayer 
qualifies for such an extension. 

Respondents: Business or other for- 
profit, Farms. 

Estimated Number of Respondents/ 
Recordkeepers: 36,000. 

Estimated Burden Hours Per 
Respondent/Recordkeeper: 
Recordkeeping—2 hr., 23 min. 
Learning about the law or the form—47 

min. 

Preparing, copying, assembling and - 
sending the form to the IRS—52 min. 

Frequency of Response: Annually. 


| 
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Estimated Total Reporting/ 
Recordkeeping Burden: 145,800 hours. 

OMB Number: 1545-1060. 

Form Number: IRS Form 8288-B. 

Type of Review: Extension. 

Title: Application for Withholding 
Certificate for Dispositions by Foreign 
Persons of U.S. Real Property Interests. 

Description: Form 8288-B is used to 
apply for a withholding certificate from 
IRS to reduce or eliminate the 
withholding required by section 1445. 

Respondents: Business or other for- 
profit, Individuals or households. 

Estimated Number of Respondents/ 
Recordkeepers: 5,079. 

_ Estimated Burden Hours Per 

Respondent/Recordkeepers: 

Recordkeeping—2 hr., 4 min. 

Learning about the law or the form—1 
hr., 48 min. 

Preparing the form—53 min. 

Copying, assembling, and sending the 
form to the IRS—20 min. 

Frequency of Response: On occasion. 

Estimated Total Reporting/ 
Recordkeeping Burden: 25,852 hours. 

OMB Number: 1545-1266. 

Form Number: IRS Form 8829. 

Type of Review: Extension. 

Title: Expenses for Business Use of 
Your Home. 

Description: Internal Revenue Code 
(IRC) section 280A limits the deduction 
for business use of a home to the gross 
income from the business use minus 
certain business deductions. Amounts 
not allowed due to the limitations can 
be carried over to the following year. 
Form 88239 is used to verify that the 
deduction is properly figured. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents/ 
Recordkeepers: 4,000,000. 

Estimated Burden Hours Per 
Respondent/Recordkeeper: 
Recordkeeping—52 min. 

Learning about the law or the form—8 
min. 

Preparing the form—1 hr., 16 min. 

Copying, assembling and sending the 
form to the IRS—20 min. 

Frequency of Response: Annually. 

Estimated Total Reporting/ 
Recordkeeping Burden: 10,400,000 
hours. 

Clearance Officer: Garrick Shear (202) 
622-3869, Internal Revenue Service, 


Room 5571, 1111 Constitution Avenue, | 


NW, Washington, DC 20224. 

OMB Reviewer: Alexander T. Hunt 
(202) 395-7860, Office of Management 
and Budget, Room 10226, New 


Executive Office Building, Washington, 
DC 20503. 

Lois K. Holland, 

Departmental Reports Management Officer. 
{FR Doc. 98-20710 Filed 8-3-98; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Fiscal Service 


Financial Management Service; 
Proposed Collection of Information: 
Financial Institution Agreement and 
Application Forms for Designation as a 
Treasury Tax and Loan Depositary and 
Resolution 


AGENCY: Financial Management Service, 
Fiscal Service, Treasury. 
ACTION: Notice and request for 
comments. 


SUMMARY: The Financial Management 
Service, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on a 
continuing information collection. By 
this notice, the Financial Management 
Service solicits comments concerning | 
the form “Financial Institution 
Agreement and Application Forms for 
Designation as a Treasury Tax and Loan 
Depositary and Resolution.” 

DATES: Written comments should be 
received on or before October 5, 1998. 


ADDRESSES: Direct all written comments 
to Financial Management Service, 3361— 
L 75th Avenue, Landover, Maryland 
20785. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form(s) and instructions 
should be directed to Cindy Johnson, 
Cash Management Policy and Planning 
Division, 401—14th Street, SW., 
Washington, DC (202) 874-6657. 
SUPPLEMENTARY INFORMATION: Pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3506(c)(2)(A)), the Financial 
Management Service solicits comments 
on the collection of information 
described below. 

Title: Financial Institution Agreement 
and Application Forms for Designation 
as a Treasury Tax and Loan Depository 
and Resolution. 

OMB Number: 1510-0052. 

Form Number: FMS—458, FMS—459. 

Abstract: Financial Institutions are 
required to complete and submit the 
information on the Agreement 
Application and Resolution forms to 
participate in the Treasury Tax and 
Loan program. 


Current Actions: Extension of 
currently approved collection. 

Type of Review: Regular. 

Affected Public: Businesses or other 
for-profit. 

Estimated Number of Respondents: 
450. 

Estimated Time Per Respondent: 30 
minutes (15 min.x2). 

Estimated Total Annual Burden 
Hours: 225. 

Comments: Comments submitted in 
response to this notice will be 
summarized and/or included in the 
request for Office of Management and 
Budget approval. All comments will 
become a matter of public record. 
Comments are invited on: (a) whether 
the collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; (d) 
ways to minimize the burden of the 
collection of information on ; 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology; 
and (e) estimates of capital or start-up 
costs and costs of operation, 
maintenance and purchase of services to 
provide information. 


Dated: July 29, 1998. 
Diane E. Clark, 
Assistant Commissioner, Management. 
[FR Doc. 98-20728 Filed 8-3—98; 8:45 am] 
BILLING CODE 4810-35-M 


DEPARTMENT OF THE TREASURY 
Fiscal Service 


Financial Management Service; 
Proposed Collection of information: 
Schedule of Excess Risks 


AGENCY: Financial Management Service, 
Fiscal Service, Treasury. 


ACTION: Notice and request for 
comments. 


SUMMARY: The Financial Management 
Service, as part of its continuing effort 
to reduce paperwork and respondent 
urden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on a 
continuing information collection. By 
this notice, the Financial Management 
Service solicits comments concerning 
the form “‘Schedule of Excess Risks.” 


DATES: Written comments should be 
received on or before October 5, 1998. 
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ADDRESSES: Direct all written comments 
to Financial Management Service, 3361— 
L 75th Avenue, Landover, Maryland 
20785. 


FOR FURTHER INFORMATION CONTAC?: 


Requests for additional information or 
copies of the form(s) and instructions 
should be directed to Dorothy Martin, 
Surety Bond Branch, 3700 East-West 
Highway, Hyattsville, Maryland 20782, 
(202) 874-6850. 


SUPPLEMENTARY INFORMATION: Pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3506(c)(2)(A)), the Financial 
Management Service solicits comments 
on the collection of information 
described below. 


Title: Schedule of Excess Risks. 
OMB Number: 1510-0004. 
Form Number: FMS-—285-—A. 


Abstract: This information is 
collected to assist the Treasury 
Department determine whether a 
certified or applicant company is 

- solvent and able to carry out its 
contracts, and whether the company is 
in compliance with Treasury excess risk 
regulations for writing Federal surety 
bonds. 

Current Actions: Extension of 
currently approved collection. 

Type of Review: Regular. 

Affected Public: Businesses or other 
for-profit. 

Estimated Number of Respondents: 
1,288. 

Estimated Time Per Respondent: 20 
hours. 

Estimated Total Annual Burden 
Hours: 25,760. 


Comments: Comments submitted in 
response to this notice will be 
summarized and/or included in the 
request for Office of Management and 
Budget approval. All comments will 
become a matter of public record. 
Comments are invited on: (a) whether 
the collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology; 
and (e) estimates of capital or start-up 
costs and costs of operation, 
maintenance and purchase of services to 

provide information. 


Dated: July 29, 1998. 
Diane E. Clark, 
Assistant Commissioner, Management. 
[FR Doc. 98-20729 Filed 8—3-98; 8:45 am] 
BILLING CODE 4810-35-M 


DEPARTMENT OF THE TREASURY 
Fiscal Service 


Financial Management Service; 
Proposed Collection of Information: 
List of Data 


AGENCY: Financial Management Service, 
Fiscal Service, Treasury. 

ACTION: Notice and request for 
comments. 


SUMMARY: The Financial Management 
Service, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on a 
continuing information collection. By 
this notice, the Financial Management 
Service solicits comments concerning 
the form “List of Data” 


DATES: Written comments should be 
received on or before October 5, 1998. 
ADDRESSES: Direct all written comments 
to Financial Management Service, 3361— 
L 75th Avenue, Landover, Maryland 
20785. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form(s) and instructions 
should be directed to Dorothy Martin, 
Surety Bond Branch, 3700 East-West 
Highway, Hyattsville, Maryland 20782, 
(202) 874-6850. 

SUPPLEMENTARY INFORMATION: Pursuant 
to the Paperwork Reduction Act of 1995, 
(44 U.S.C. 3506(c)(2)(A)), the Financial 
Management Service solicits comments 
on the collection of information 
described below. 

Title: List of Data. 

OMB Number: 1510-0047. 

Form Number: FMS-2211. 

Abstract: This information is 
collected from insurance companies to 
assist Treasury Department in 
determining acceptability of the 
companies applying for a Certificate of 
Authority to write or reinsure Federal 
surety bonds. 

Current Actions: Extension of 
currently approved collection. 

Type of Review: Regular. 

Affected Public: Business or other for- 
profit. 

Estimated Number of Respondents: 
25. 

Estimated Time Per Respondent: 18 
hours. 


Estimated Total Annual Burden 
Hours: 450. 

Comments: Comments submitted in 
response to this notice will be 
summarized and/or included in the 
request for Office of Management and 
Budget approval. All comments will 
become a matter of public record. 
Comments are invited on: (a) Whether 
the collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology; 
and (e) estimates of capital or start-up 
costs and costs of operation, 
maintenance and purchase of services to 
provide information. 


Dated: July 29, 1998. 
Diane E. Clark, 
Assistant Commissioner, Management. 
[FR Doc. 98—20730 Filed 8—3-98; 8:45 am] 


BILLING CODE 4810-35-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


Proposed Collection; Comment 
Request for Cognitive and 
Psychological Research Coordinated 
by Statistics of Income on Behalf of All 
IRS Operations Functions 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 


- Public Law 104-13 (44 U.S.C. 


3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning 
Cognitive and Psychological Research 
Coordinated by Statistics of Income on 
Behalf of All IRS Operations Functions. 
DATES: Written comments should be 
received on or before October 5, 1998 to 
be assured of consideration. 

ADDRESSES: Direct all written comments 
to Garrick R. Shear, Internal Revenue 
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Service, room 5571, 1111 Constitution 
Avenue NW., Washington, DC 20224. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
should be directed to Carol Savage, 
(202) 622-3945, Internal Revenue 
Service, room 5569, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
SUPPLEMENTARY INFORMATION: 

Title: Cognitive and Psychological 
Research Coordinated by Statistics of 
Income on Behalf of All IRS Operations 
Functions. 

OMB Number: 1545-1349. 

Abstract: The proposed research will 
improve the quality of data collection by 
examining the psychological and 
cognitive aspects of methods and 
procedures such as: interviewing 
processes, forms redesign, survey and 
tax collection technology and operating 
procedures (internal and external in 
nature). 

Current Actions: We will be 
conducting different opinion surveys, 
focus group sessions, think-aloud 
interviews, and usability studies 
regarding cognitive research 


surrounding forms submission or IRS 
system/product development. 

Type of Review: Revision of a © 
currently approved collection. 

Affected Public: Individuals and 
businesses or other for-profit 
organizations. 

Estimated Number of Respondents: 
22,000. 

Estimated Time Per Respondent: 27 
minutes. 

Estimated Total Annual Burden 
Hours: 10,000. 


The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 

Books or records relating to a 
collection of information must be 
retained as long as their contents may 
become material in the administration 
of any internal revenue law. Generally, 
tax returns and tax return information 
are confidential, as required by 26 
U.S.C. 6103. 


Request For Comments 


Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval. All comments will become a 
matter of public record. Comments are 
invited on: (a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 


Approved: July 27, 1998. 
Garrick R. Shear, 
IRS Reports Clearance Officer. ‘ 
(FR Doc. 98-20696 Filed 8—3-98; 8:45 am 
BILLING CODE 4830-01-U 
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Corrections Federal Register 


Vol. 63, No. 149 


Tuesday, August 4, 1998 


This section of the FEDERAL REGISTER Wednesday, July 8, 1998,make the 
contains editorial corrections of previously following correction: 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are §17.11 [Corrected] 
red by the Office of the Federal 
Ronister. prepared corrections are page 37012, § 17.11 (h), the table 
issued as signed documents and appear in is corrected to read as follows: 
the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 17 
RIN 1018-AF03 


Endangered and Threatened Wildlife 
and Plants; Proposal to List the 
Contiguous United States Distinct 
Population Segment of the Canada - 
Lynx as a Threatened Species; and the 
Captive Population of Canada Lynx 
Within the Coterminous United States 
(lower 48 States) as Threatened Due to 
Similarity of Appearance, With a 
Special Rule 


Correction 


In proposed rule document 98—-17771, 
beginning on page 36994, in the issue of 


Species Vertebrate population 


Historic e where endangered or When listed Critical 
Common name Scientific name = threatened habitat 


USA (WA, OR, ID, MT, | WA, OR, ID, MT, UT, 
UT, WY, CO, MN, Wi, WY, CO, MN, WI, MI, 
Mi, ME, VT, NH, NY, ME, VT, NH, NY, MA, 
MA, PA, AK), Canada. PA, (unless bred in 
captivity). 

All captive animals with- 
in the coterminous 
U.S.A. (lower 48 
States), activities as 
prohibited or allowed 
under 17.31, 17.32, 
17.40(k), 17.52, and 
part 23. 


rules 
MAMMALS i 
Lynx, Canada... Lynx T N/A 
canadensis. 
BILLING CODE 1505-01-D 


Tuesday 
August 4, 1998 


‘Part Il 


Environmental 
Protection Agency 


40 CFR Part 82 

Protection of Stratospheric Ozone: 
Reconsideration of Petition Criteria and 
Incorporation of Montreal Protocol 
Decisions; Direct Final Rule and 
Proposed Rule 


— 

¢ 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 82 


[FRL-6129-2] 
RIN 2060-AG48 


Protection of Stratospheric Ozone: 
Reconsideration of Petition Criteria 
and Incorporation of Montreal Protocol 
Decisions 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: With this action, EPA is 
revising the accelerated phaseout 
regulation that governs the production, 
import, export, transformation and 
destruction of substances that deplete 
the ozone layer under the authority of 
Sections 602, 604, 605, 606, and 614 of 
Title VI of the Clean Air Act 
Amendments of 1990 (CAA or the Act). 
- Today’s amendments reflect changes in 
U.S. obligations under the Montreal 
Protocol on Substances that Deplete the 
Ozone Layer (Protocol) due to recent 
amendments and decisions by signatory 
countries to this international 
agreement. Additionally, in response to 
a petition submitted to EPA, the Agency 
is removing the requirement in the 
petition process for imports of used 
class I controlled substances that a 
person must certify knowledge of tax 
liability. Other amendments are 
designed to ease the burden on affected 
companies while continuing to ensure 
compliance with Title VI of the CAA 
and meet U.S. obligations under the 
Protocol. 

DATES: This rule will become effective 
October 5, 1998 without further notice 
unless the Agency receives relevant 
adverse comment by September 3, 1998. 
Should the agency receive such 
comments, it will publish a timely 
withdrawal informing the public that 
this rule will not take effect. If a public 
hearing is requested, the comment 
period will end 30 days after the date of 
the public hearing, in which case, EPA 
will publish a document in the Federal 
Register announcing the hearing 
information and the extended comment 
period. 

ADDRESSES: Comments on this 
rulemaking should be submitted in 
duplicate (two copies) to: Air Docket 
No. A-92-13, U.S. Environmental 
Protection Agency, 401 M Street, SW, 
Room M-—1500, Washington, DC 20460. 
Inquiries regarding a public hearing 
should be directed to the Stratospheric 
Ozone Protection Hotline at 1-800—269- 
1996. 


Materials relevant to this rulemaking 
are contained in Docket No. A-92-13. 
The Docket is located in room M—1500, 
First Floor, Waterside Mall at the 
address above. The materials may be 
inspected from 8 a.m. until 4 p.m. 
Monday through Friday. A reasonable 
fee may be charged by EPA for copying 
docket materials. 


FOR FURTHER INFORMATION CONTACT: Tom 
Land, U.S. Environmental Protection 
Agency, Stratospheric Protection 
Division, Office of Atmospheric 
Programs, 6205J, 401 M Street, SW., 
Washington, DC 20460, 202-564-9185. 


SUPPLEMENTARY INFORMATION: The EPA 
is revising the accelerated phaseout 
regulation as a direct final rule without 
Prior proposal because the Agency 
views these revisions as 
noncontroversial and anticipates no 
relevant adverse comments. The EPA is 
also publishing a companion proposed 
rule to this direct final rule in this issue. 
of the Federal Register to serve as the 
proposal should adverse comments be 
filed on provisions of the direct final 
rule. Should the Agency receive 
relevant adverse comment on the direct. 
final rule, it will publish a timely 
withdrawal informing the public that 
the rule will not take effect. The EPA 
will not institute a second comment 
period on this rule. Any parties 
interested in commenting on these 
revisions to 40 CFR part 82, subpart A 
should do so at this time. 


Relevant adverse comment willbe - 
addressed in a subsequent final 
rulemaking document. 2 


Table of Contents 


I. Background 
II. Revisions to the Stratospheric Ozone 

Protection 

A. Amendments to § 82.3—Definitions 

1. Adding a Definition for the Term 
“Confer” that Pertains to Essential-Use 
Allowances 

2. Adding Destruction Technologies to the 
List of Those Approved in the Definition 
of Destruction 

3. Simplifying the Definition of “Importer” 

4. Adding a Definition for the Phrase 
“Source Facility” that Pertains to the 
Petition Process for Imports of Used 
Controlled Substances 

5. Clarifying the Definition of 
Transhipment 

B. Amendments to § 82.4—Prohibitions 

1. Licensing System for Imports and 
Exports of Listed Controlled 
Substances—both Newly Manufactured 
and Previously Used 

2. Control of Exported Products that Rely 
on Class I Controlled Substances for their 
Continuing Functioning to Article 5 
Parties 

3. Prohibit Imports and Exports of HBFCs 
from or to Non-Parties to the Protocol 


4. Application Process for Exemptions to 
the HCFC Phaseout for Specific National 
Security Uses" 

5. Simplify Procedure for Apportioning | 
Essential-Use Allowances and Essential- 
Use Exemptions through a Notice x 


6. Prohibit Import of Class I Controlled 
Substances for Essential-Uses Except by 
Companies Allocated Essential-Use 
Allowances 

C. Amendments to § 82.9—Availability of 
Production Allowances in Addition to 
Baseline Production Allowances 

1. Clarification of Increases or Decreases of 
Article 5 Allowances due to 
International Transfers ‘ 

D. Amendments to § 82.12—Transfers 

1. Increases or Decreases of Essential-Use 
Allowances due to Emergency 
International Transfers 

E. Amendments to § 82.13—Recordkeeping 
and Reporting Requirements 

1. Removal of Producer Requirement to 
Report the Quantity of Used Material 
Received that Contains Recycled or 
Reclaimed Controlled Substances 

2. Add to the Producer Recordkeeping and 
Reporting Requirements the Need to 
Maintain and Submit a Certification that 
a Quantity of Class I Controlled 
Substance will be used as a Process 
Agent. 

3. Clarify the Need for Letters that Confer 
Essential-Use Allowances and f 
Destruction and Transformation Credits 
to Producers and that these Letters be 
Submitted with Producer’s Quarterly 
Reports 

4. Changes to the Petition Process for 
Importing Used Class I Controlled 
Substances 

a. Clarification that a Petition to Import 
Used Class I Controlled Substances is 
Submitted for One Individual Shipment 

b. Changing the de minimis Quantity for an 
Individual Shipment for which a Person 
is Required to Submit a Petition to 
Import Used Class I Controlled 
Substances 

c. Revised and Expanded Information 
Requirements for a Petition to Import 
Used Class I Controlled Substances 

d. Removal of the Information Requirement 
regarding the Tax for People Petitioning 
to Import Used Class I Controlled 
Substances 

e. Clarification of the Timing for EPA 
Review of a Petition 

f. Clarification of Reasons for Disallowing 
Petitions to Import Used Class I 
Controlled Substances 

g. Requirement that the Petition and the 
Non-Objection Letter from EPA for the 
Import of Used Class | Controlled 
Substances Accompany the Shipment 
through U.S. Customs Clearance 

5. Requirement that Importers of 
Controlled Substances and Used 
Controlled Substances use the 
Harmonized Commodity Codes in this 
Regulation in completing Customs Entry 
Documents 

6. Modify the Requirement for a Sales 
Contract that Certifies Exported 
Controlled Substances will be 
Transformed or Destroyed 
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7. Applying the Recordkeeping and 
Reporting Requirements to Material 
obtained from Importers as well as 
Producers for a Person that Transforms 
or Destroys Class I Controlled Substances 

8. Changes to the Recordkeeping and 
Reporting Requirements for Entities 
Allocated Essential-Use Allowances 

9. Changes to the Reporting Requirement 
for Distributors of Laboratory Supplies 
under the Global Laboratory Essential 
Use Exemption 

Ill. Miscellaneous Additional Changes 
IV. Summary of Supporting Analysis 

A. Unfunded Mandates Reform Act 

B. Regulatory Flexibility 

C. Executive Order 12866 

D. Applicability of E.O. 13045—Children’s 
Health Protection 

E. Paperwork Reduction Act 

F. Executive Order 12875 

G. Submission to Congress and the General 
Accounting Office 


I. Background 


The current regulatory requirements 
of the Stratospheric Ozone Protection 
Program that limit production and 
consumption of ozone-depleting 
substances were promulgated by the 
Environmental Protection Agency (EPA 
or the Agency) in the Federal Register 
on May 10, 1995 (60 FR 24970) and on 
December 20, 1994 (59 FR 65478). The 
regulatory program was originally 
published in the Federal Register on 
August 12, 1988 (53 FR 30566), in 
response to the 1987 signing of the 
Montreal Protocol on Substances that 
Deplete the Ozone Layer (Protocol).! 
The U.S. was one of the original 
signatories to the 1987 Montreal 
Protocol and the U.S. ratified the 
Protocol on April 4, 1988. Congress then 
enacted, and President Bush signed into 
law, the Clean Air Act Amendments of 
1990 (CAA or the Act) that included 
Title VI on Stratospheric Ozone 
Protection. Today’s actions amend the 
existing EPA regulations published 
under Sections 604, 605, 606 and 614 of 
the CAA governing the production and 
consumption of ozone-depleting 
substances. Today’s amendments are 
designed to ensure the U.S. meets its 
obligations under the Protocol and the 


EPA derives its authority for today’s 
action from sections 602, 604, 605, 606, 
and 614 of the CAA. Many of today’s 
changes are made to reflect adjustments 
or amendments to the Protocol or 
decisions taken by the Parties to the 
Protocol at their meetings from 1995 


' Several revisions to the original 1988 rule were 
issued on the following dates: February 9, 1989 (54 
FR 6376), April 3, 1989 (54 FR 13502), July 5, 1989 
{54 FR 28062), July 12, 1989 (54 FR 29337), 
February 13, 1990 (55 FR 5005), June 15, 1990 (55 
FR 24490) and June 22, 1990 (55 FR 25812) fuly 30, 
1992 (57 FR 33754), and December 10, 1993 (58 FR 
65018). 


through 1997. EPA is acting in 
accordance with section 614 of the CAA 
in amending the regulations to reflect 
these changes. Section 614 of the CAA 
states that Title VI of the Act “shall be 
construed, interpreted, and applied as a 
supplement to the terms and conditions 
of the Montreal Protocol, as provided in 
Article 2, paragraph 11 thereof, and 
shall not be construed, interpreted, or 
applied to abrogate the responsibilities 
of obligations of the United States to 
implement fully the provisions of the 
Montreal Protocol. In the case of conflict 
between any provision of [Title VI of the 
CAA] and any provision of the Montreal 
Protocol, the more stringent provision 
shall govern.” Section 606 of the CAA 
allows EPA to accelerate the phaseout 
schedules found in sections 604 and 605 
of the Act. 

Today’s action adjusts the regulatory 
framework promulgated under section 
606, while retaining the accelerated 
phaseout dates. The changes in today’s 
action are made to close loopholes in 
existing regulatory language, to ease the 
burden on the regulated community, to 
clarify existing requirements and to 
lessen EPA’s administrative burden in 
implementing the Allowance Program 
(the Program). 

The requirements contained in the 
final rules published in the Federal 
Register on May 10, 1995 and December 
20, 1994 establish an Allowance 
Program. The Program and its history 
are described in the notice of proposed 
rulemaking (NPRM) published in the 
Federal Register on November 10, 1994 
(59 FR 56276). The control and the 
phaseout of production and 
consumption of ozone-depleting 
substances as required under the 
Protocol and CAA are accomplished 
through the Allowance Pro : 

In developing the Allowance Program, 
EPA collected information on the 
amounts of ozone-depleting substances 
produced, imported, exported, 
transformed and destroyed within the 
United States for specific baseline years 
for specific chemicals. This information 
was used to establish the U.S. 
production and consumption ceilings 
for these chemicals. The data were also 
used to assign company-specific 
production and import rights to 
companies that were in most cases 
producing or importing during the 
specific year of data collection. These 
production or import rights are called 
“allowances.” Due to the complete 
phaseout of many of the ozone- 
depleting chemicals, the quantities of 
production allowances and 
consumption allowances granted to 
companies for those chemicals were 
gradually reduced and eventually 


eliminated. Production allowances and 
consumption allowances continue to 
exist for only one specific class I 
controlled ozone-depleting substance— 
methyl bromide. All other production or 
consumption of class I controlled 
substances is prohibited under the 
Protocol and the CAA, but for a few 
narrow exemptions. 

In the context of the regulatory 


program, the use of the term 


consumption may be misleading. 
Consumption does not mean the ‘“‘use” 
of a controlled substance, but rather is 
defined as production plus imports 
minus export of controlled substances 
(Article 1 of the Protocol and Section 
601 of the CAA). Class I controlled 
substances that were produced or 
imported through the expenditure of 
allowances prior to their phaseout date 
can continue to be used by industry and 
the public after that specific chemical’s 
phaseout under these regulations, 
unless otherwise precluded under 
separate regulations. 

The specific names and chemical 
formulas for the controlled ozone- 
depleting substances in the Groups of 
class I controlled substances are in 
Appendix A and Appendix F in Subpart 
A of 40 CFR part 82. The specific names 
and chemical formulas for the class II 
controlled ozone-depleting substances 
are in Appendix B and Appendix F in 
Subpart A. 

Although the regulations phased out 
the production and consumption of 
class I, Group II (halons) on January 1, 
1994, and all other class I controlled 
substances (except methyl bromide) on 
January 1, 1996, a very limited number 
of exemptions exist, consistent with 
U.S. obligations under the Protocol. The 
regulations allow for the manufacture of 
phased-out class I controlled 
substances, provided the substances are 
either transformed, or destroyed. (40 
CFR 82.4(b)) They also allow limited 
manufacture if the substances are (1) 
exported to countries listed under 
Article 5 of the Protocol, (2) produced 
for essential uses as authorized by the 
Protocol and the regulations, or (3) 
produced with destruction or 
transformation credits. (40 CFR 82.4 (b)) 

The regulations allow impert of 
phased-out class I controlled substances 
provided the sources are either 
transformed or destroyed. (40 CFR 
82.4(d)) Limited exceptions to the ban 
on the import of phased-out class I 
controlled substances also exist if the 
substances are: (1) previously used, (2) 
imported for essential uses as 
authorized by the Protocol and the 
regulations, or (3) a transhipment or a 
heel. (40 CFR 82.4(d)) 
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II. Revisions to the Stratospheric Ozone 
Protection Program 


A. Amendments to § 82.3—Definitions 


1. Adding a Definition for the Term 
“Confer” That Pertains to Essential-Use 
Allowances 


EPA is adding a definition for the 
term “confer” to reflect wording already 
in the current regulatory text as 
published in the Federal Register on 
May 10, 1995 (60 FR 24970). Section 
82.4(b) currently includes references to 
“conferred unexpended essential-use 
allowances” and “conferred 
unexpended destruction and 
transformation credits.” The preamble 
to the final rule published in the 
Federal Register on May 10, 1995 
described how the holder of essential- 
use allowances could confer those 
unexpended essential-use allowances to 
a producer or importer. (60 FR at 
24976.) The preamble to the May 10, 
1995 final rule also described how the 
holder of destruction and 
transformation credits could confer the 
right to produce or import under the 
credits to a producer or importer. (60 FR 
at 24973-24974.) EPA is adding a 
definition to § 82.3 that “confer means 
to shift the rights obtained under 
§ 82.4(t) for essential-use allowances 
from the holder of the unexpended 
essential-use allowance to a person for 
the production of a specified controlled 
substance, or to shift the rights obtained 
under § 82.9(f) for destruction and 
transformation credits from the holder 
of the unexpended destruction and 
transformation credits to a person for 
the production of a specified controlled 
substance.” 


2. Adding Destruction Technologies to 
the List of Those Approved in the 
Definition of Destruction 


EPA is adding two new approved 
destruction processes to the list of 
technologies currently appearing in the 
regulation under the definition of 
destruction (60 FR 24970, 24987; 40 
CFR 82.3). The Parties to the Montreal 
Protocol at the Seventh Meeting in 1995 
decided to include radio frequency 
plasma destruction in the list of 
approved technologies. The Protocol’s 
Technology and Economic Assessment 
Panel (TEAP) reviewed test results from 
the technology’s operation and verified 
that radio frequency plasma destruction 
meets the suggested minimum emission 
standards approved by the Parties 
(Decision IV/11). EPA believes that the 
technical review and recommendation 
by the TEAP of radio frequency plasma 
destruction and the subsequent 
approval by the Parties to the Protocol 


warrants today’s inclusion of the 
technology in the list of approved 
destruction processes found under the 
definition of destruction in § 82.3 (60 FR 
24970). 

EPA is also adding, solely for the 
destruction of foams, the limited 
inclusion of municipal solid waste 
incinerators in the list of approved 
technologies in the definition of 
destruction currently found in § 82.3 of 
the regulation (60 FR 24970, 24987). 
The Parties to the Montreal Protocol at 
the Fifth Meeting in 1993 decided to 
include municipal solid waste 
incinerators in the list of approved 
technologies, but only for the 
destruction of foams containing ozone- 
depleting substances. The TEAP 
reviewed the test results from the 
operation of municipal solid waste 
incinerators for the destruction of foams 
that contain ozone-depleting substances 
and verified that the technology meets 
the suggested minimum emission 
standards approved by the Parties at the 
Fourth Meeting (Decision IV/11). EPA 
believes that the technical review and 
recommendation by the TEAP of 
municipal solid waste incinerators for 
the destruction of foams that contain 
ozone-depleting substances and the 
subsequent approval by the Parties to 
the Protocol warrants today’s inclusion 
of the technology in the list of approved 
destruction technologies found under 
the definition of destruction in § 82.3 
(60 FR 24970, 24987). 


3. Simplifying the Definition of 
“Importer” 

EPA is simplifying the definition of 
“importer” for enforcement purposes. 
Over the past few years, EPA has 
worked with an inter-agency taskforce 
of other Federal Agencies to enforce 
against the illegal import of banned 
class I controlled substances. Members 
of the inter-agency taskforce include 
EPA, the Department of Justice, the U.S. 
Customs Service, the Internal Revenue 
Service, the Department of State, and 
other interested agencies. Enforcement 
personnel from taskforce agencies have 
discovered difficulties in working with 
the definition of importer listed in the 
May 10, 1995 final rule (60 FR 24988) 
in building cases against illegal 
importers due to ambiguities about who 
ultimately is responsible. Thus, 
enforcement officials from EPA and 
other taskforce agencies suggested that 
EPA simplify the definition of the term 
“importer” to eliminate ambiguities and 


- to make it easier to enforce. EPA is 


simplifying the definition of “importer” 
to be “the importer of record listed on 
U.S. Customs Service forms for 
imported controlled substances, used 


controlled substances or controlled 
products.” 


4. Adding a Definition for the Phrase 
“Source Facility” That Pertains to the 
Petition Process for Imports of Used 
Controlled Substances 


EPA is adding a definition to § 82.3 
for the term “source facility.” The term 
“source” was included in the regulatory 
text of § 82.13(g)(2)(iii) regarding 
petitions to import used class I 
controlled substances but was not 
defined in § 82.3 of the final rule 
published in the Federal Register on 
May 10, 1995 (60 FR 24970). As 
explained in the preamble to the May 
10, 1995 final rule, the intent of the 
petition process is to allow EPA to 
independently verify whether a class I 
controlled substance is, in fact, 
previously used. EPA established the 
petition process because quantities of 
class I controlled substances were 
entering the U.S. mis-identified as 
“used” when they were, in fact, newly 
produced ozone-depleting chemicals. 
Under the Protocol, trade in previously 
used controlled substances is permitted 
even after the phaseout dates. To 
independently verify that a quantity of 
class I controlled substance was 
previously used, EPA needs detailed 
information about the source facility 
from which the material was recovered. 
EPA discovered that companies 
petitioning to import used class I 
controlled substances under the current 
requirements need clarification of the 
term ‘“‘source facility” so that they can 
submit complete information to allow 
independent verification. In distributing 
information about the petition process, 
EPA has clarified that source facility 
means the exact location from which a 
used controlled substance was 
recovered from a piece of equipment, 
including the name of the company 
responsible for, or owning the location, 
a contact person at the location, the 
mailing address for that specific 
location, as well as a phone number and 
a fax number for the contact person at 
the location. In choosing this definition 
for the term “source facility,” EPA 
considered whether it was sufficiently 
clear for a person wishing to submit a 
petition to import used class I 
controlled substances as well as for EPA 

to independently verify that the 
quantity of material cited in the petition 
was, in fact, previously used. 


5. Clarifying the Definition of 
Transhipment 
In today’s action, EPA would like to 


clarify the definition of “‘transhipment” 


of controlled substances and make the _ 
distinction between a transhipment and 


= 

: 

2 

& 

: 

q 

y 

; 
i 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/Rules and Regulations 


41629 


an import that is subsequently re- 
exported. The first discussion of 
transhipment appeared in the proposed 
rulemaking published in the Federal 
Register on March 18, 1993 (58 FR 
15014, 15044). The March 18, 1993 
proposed rulemaking raised the issue of 
transhipments pursuant to Decision IV/ 
14 of the Fourth Meeting of the Parties, 
which addressed transhipments of bulk 
substances from the country of origin, 
through a third country, to the country 
of final destination. Decision IV/14 of 
the Parties to the Protocol clarifies that 
transhipments are not included in the 
third country’s calculation of 
consumption. Recall that consumption 
means production plus imports minus 
exports. 
he December 10, 1993 final 

rulemaking defined ‘‘transhipment” as 
“the continuous shipment of a 
controlled substance from a foreign state 
of origin through the United States or its 
territories to a second foreign state of 
final destination.” (58 FR 65018, 65064). 
The clarifying phrase “‘as long as the 
shipment does not enter into United 
States jurisdiction” was added on May 
10, 1995 (60 FR 24970, 24983). ~ 

Re-packaging a shipment that is 
passing through the United States 
would make it an import and a 
subsequent export under the provisions 
of the Montreal Protocol. Such a 
shipment would count toward the 
United States’ calculation of its level of 
consumption. As an Article 2 country 
under the Montreal Protocol, the United 
States is obligated to have a calculated 
level of consumption equal to zero for 
all class I controlled substances (except 
those substances in Group VI, like 
methyl! bromide, which are on a 
different phaseout schedule). Any re- 
packaging of shipments of class I 
controlled substances moving through 
the United States could therefore be a 
violation of the United States’ 
obligations under the Protocol. Thus, 
EPA is adopting a definition of 
transhipment that does not permit a 
shipment to be-re-packaged. The current 
definition distinguishes between a 
transhipment and a shipment that is 
imported, re-packaged and then 
exported, by using the phrase, 
“continuous shipment.” A continuous 
shipment enters and leaves the United 
States and is not repackaged or 
manipulated in any manner before it 
exits for its final destination. In the 
context of U.S. Customs regulations (19 
CFR § 123 and § 19 CFR 19), the term 
“manipulation” has a specific meaning 
regarding whether a shipment is to be 
“cleaned, sorted, repacked or otherwise 
changed in condition” as it travels in 
transit United States 


jurisdiction. In today’s action, EPA is 
stating that a transhipment as defined 
urider this Subpart cannot be re- 
packaged, sorted, or otherwise changed 
in condition. 

In conjunction with the clarification 
of the definition of transhipment 
proposed in the Federal Register on 
November 20, 1994 (59 FR 56276), EPA 
discussed re-packaging of controlled 
substances during transhipments. The 
discussion was prompted by concerns of 
a company that brings large quantities of 
a controlled substance in tank ships that 
are unloaded to on-shore tanks in the 
United States. The quantities of 
controlled substance put into these on- 
shore tanks are loaded directly onto 
other ships bound for foreign 
destinations. EPA does not consider the 
unloading of a controlled substance 
from a tank shi ip directly into a large 
receiving tank for eventual re-loading 
onto another tank ship to be re- 
packaging. When the controlled 
substance is directly unloaded from a» 
ship into an on-shore tank and then 
directly loaded from that same tank onto 
a different ship the package for the 
controlled substance does not change 
while it is within the United States 
jurisdiction, and therefore is not re- 
packaged. In contrast, when a controlled 
substance is unloaded from a ship onto 
a dock in the United States in, for 
example, a 1-ton ISO tank and the 
controlled substance is transferred from 
the 1-ton ISO tank to either smaller or 
larger containers, it is considered to be 
re-packaged. EPA does not consider the 
transfer of controlled substances 
between ships in U.S. ports to be re- 
packaging. 

EPA is continuing to exempt 
transhipments from the limits and 
requirements set forth in the 
prohibitions of § 82.4. Transhipments 
do not include imports where any form 
of re-packaging occurs for a shipment of 
controlled substance as it moves 
through the United States or its 
territories before it is exported to a 
foreign country. In the final rule 
published in the Federal Register on 
May 10, 1995, EPA decided against 
broadening the definition of 
transhipment to allow re-packaging. 
EPA believes that re-packaging of 
controlled substances coming from a 
foreign state of origin, moving through 
the United States or its territories, 
bound for a final destination in another 
foreign state renders the controlled 
substance an import for purposes of the 
Montreal Protocol. Today’s action 
clarifies the meaning of the definition of 
transhipment vis-a-vis re-packaging and | 
corrects the grammar in the current 
definition to read, “transhipment means 


the continuous shipment of a controlled 


- substance from a foreign state of origin 


through the United States or its 
territories to a second foreign state of 
final destination, as long as the 
shipment does not enter into United 
States jurisdiction. A transhipment, as it 
moves through the United States or its 
territories, cannot be re-packaged, sorted 
or otherwise changed in condition.” 


B. Amendments to § 82.4—Prohibitions 


1. Licensing Imports and Exports of 
Listed Controlled Substances—Both 
Newly Manufactured and Previously 
Used 


EPA believes that current regulatory 
requirements.can be used to satisfy the 
United States’ obligation to establish a 
licensing system for imports and exports 
of new and used controlled substances, 
in accordance with a recent amendment 
to the Montreal Protocol. At the Ninth. 
Meeting of the Parties to the Protocol 
(1997, Montreal), the Parties agreed to 
amend Article 4, with the addition of 
section B. Paragraph 1 of Article 4B 
reads: ‘‘Each Party shall, by 1 January 
2000 or within three months of the date 
of entry into force of this Article for it, 
whichever is the later, establish and 
implement a system for licensing the 
import and export of new, used, 
recycled and reclaimed controlled 
substances in Annexes A, B, C and E.” 
Under paragraph 3 of Article 4B, each 
Party is obligated to report to the Ozone 
Secretariat “‘within three months of the 
date of introducing its licensing 
system.” 

EPA wishes to address this change to 
Article 4B to ensure compliance with 
the Protocol and the CAA. Section 
614(b) of the CAA states, “‘[t]his title as 
added by the Clean Air Act 
Amendments of 1990 shall be 
construed, interpreted, and applied as a 
supplement to the terms and conditions 
of the Montreal Protocol, as provided in 
Article 2, paragraph 11 thereof, and 
shall not be construed, interpreted, or 
applied to abrogate the responsibilities 
of obligations of the United States to 
implement fully the provisions of the 
Montreal Protocol.” Thus, today’s 
discussion of the U.S. licensing system 
is relevant to ensuring compliance with 
both the Protocol and Title VI of the 
CAA. | 

Under the current regulatory 
framework, only companies with one of 
several types of licenses are allowed to 
import or export controlled substances 
and used controlled substances not 
exempted under § 82.4(d), and (h) of the 
final rule published in the Federal 
Register on May 10, 1995 (60 FR 24970). 
EPA will consider holders of all type of 
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allowances, credits or non-objection 
notices to be holders of licenses in 
accordance with U.S. obligations under 
the Protocol. The types of allowances 
that will be considered licenses include 
production and consumption 
allowances, Article 5 allowances and 
essential-use allowances. The specifics 
of what EPA will consider as licenses 
and other types of imports and exports 
exempted from licensing are discussed 
below. Other systems EPA considered 
for licensing imports and exports of 
controlled substances are also described 
below. 

In implementing various provisions of 
the Montreal Protocol and Title VI of the 
CAA, EPA currently requires certain 
types of licenses to import or export 
class I controlled substances. Imports of 
class I controlled substances (except 
Group VI substances) are currently 
banned, but for exemptions and 
exceptions contained in § 82.4 of the 
final rule published in the Federal 
Register on May 10, 1995. The 
exemptions in this rule (40 CFR Part 60 
Subpart A) are permitted under the 
Protocol and the CAA. 

Companies allocated production and 
consumption allowances in §§ 82.5 and 
82.6 of the May 10, 1995 final rule for 
class I, Group VI controlled substances 
(i.e., methyl bromide) will be 
considered holders of licenses (in the 
form of allowances) for the import and 
export of this specific class I controlled 
substance. Companies granted essential- 
use allowances under the provisions of 
section 82.4(t) will also be considered 
holders of licenses to import a restricted 
quantity of the specific class I controlled 
substance(s) during the specified control 
period. Likewise, a person obtaining a 
non-objection notice in response to a 
petition to import used class I 
controlled substances in accordance 
with § 82.4(j) and § 82.13(g)(2) and (3) 
will be considered the holder of a 
shipment-specific import license. 

e current regulations, published in 
the Federal Register on May 10, 1995 
(60 FR 24970), have few restrictions on 
exports. The current regulations limit 
the quantity of class I controlled 
substances a company can produce for 
export to Article 5 countries through the 
allocation in § 82.9 of Article 5 
allowances. Therefore, companies 
allocated Article 5 allowances in § 82.9 
will be considered to be holders of 
licenses to export. In addition, § 82.4{k) 
of the current rule (§ 82.4(1) of today’s 
amendments) prohibits a person from 
exporting a class I, Group I or Group II 
controlled substance to a foreign state 
that is a non-Party to the Protocol. This 
section also prohibits the export of class 
I, Group II, IV, or V substances to a 


foreign state not party to the 1990 
amendments to the Protocol. In Part 
11.B.4 and Part II.B.5 below, EPA is 
adding a prohibition on exports of class 
I, Group VII controlled substances to 
non-Parties in accordance with 
amendments to the Protocol agreed to in 
Vienna in 1995. 

For class II controlled substances 
(HCFCs), in accordance with the 
amendment agreed to by the Parties to 
the Protocol in 1997, EPA will consider 
importers and exporters who submit 
quarterly reports as currently required 
in § 82.13(n) of Subpart A to be the 
holders of import and export licenses. 
EPA is adopting this approach for class 
II controlled substances as a temporary 
measure. The Agency will soon publish 
an Advance Notice of Proposed 
Rulemaking (ANPRM) that will describe 
potential control measures for ensuring 
U.S. consumption of class II controlled 
substances remains under the cap 
established under Article 2F of the 
Protocol. The ANPRM will describe 
options being considered for 
establishing an allowance system to 
control production, import and export 
of class II controlled substances. At the 
time EPA establishes controls through 
allowances, to limit U.S. consumption 
of class II controlled substances, the 
allowances will be considered licenses 
for imports and exports. 

In developing today’s rule, EPA 
considered other licensing systems, 
including one that would require a 
company to request a license prior to 
importing class I controlled substances, 
including those for exempted purposes, 
such as transformation, destruction, and 
heels. In addition, EPA considered a 
parallel licensing system for exports that 
would require a company to request a 
license prior to exporting class I 


- controlled substances for exempted 


purposes, such as transformation or 
destruction. EPA believes that the 1997 
amendment to Article 4 of the Protocol 
that requires a “system for licensing the 
import and export of new, used, 
recycled and reclaimed controlled 
substances” does not extend to 
controlled substances destroyed by 
approved technologies or used as 
feedstocks, since these amounts are not 
included in the definitions of 
production or consumption under the 
Protocol. EPA’s consideration of other 
licensing systems included: a shipment- 


by-shipment approach, a quarterly 


approach, a yearly approach, a quantity 
specific approach, and a non-quantity 
specific approach. EPA decided not to 
adopt these alternative licensing 
systems in order to minimize burden on 
the regulated community and conserve 
Agency resources. 


EPA’s decision to treat existing 
requirements as a licensing system in no 
way relieves a person importing and 
exporting controlled substances or used 
controlled substances from the existing 
recordkeeping and reporting 
requirements in §§ 82.9 through 82.13. 


2. Control of Exported Products That 
Rely on Class I Controlled Substances 
for Their Continuing Functioning to 
Article 5 Parties 


EPA is amending the regulation to 
control the export of products that rely 
on Class I controlled substances for their 
continuing functioning to Article 5 
Parties, in accordance with Decision [X/ 
9 agreed to by the Parties to the Protocol 
at the 9th Meeting in Montreal in 1997. 
Decision [X/9 ‘‘recommend{s] to non- 
Article 5 Parties to adopt appropriate 
measures to control, in cooperation with 
the importing Article 5 Parties, the 
export of used products and equipment, 
other than personal effects, whose 
continuing functioning relies on supply 
of substances listed in Annexes A and 
B of the Montreal Protocol [CFCs, 
halons, carbon tetrachloride, and methyl 
chloroform].”” 

Decision IX/9 was taken by the Parties 
to the Protocol in recognition of the 
concern expressed by Article 5 Parties 
that CFC-technologies, and other 
technologies relying on class I 
controlled substances for their 
continuing functioning, are 
decommissioned in Article 2 Parties and 
“dumped” into their markets. Article 5 
Parties have until 2010 to complete their 
phaseout of production and 
consumption of class I controlled 
substances (except Group VI 
substances). This phaseout date for 
Article 5 Parties is ten (10) years after 
the phaseout date originally established 
for non-Article 5 Parties at the 1990 
Meeting of the Parties (London 
Amendments). Since 1990, the non- 
Article 5 Parties have agreed to 
accelerate their phaseout date for class 
I controlled substances (except Group VI 
substances). 

Due to the existence of alternative 
technologies, some Article 5 Parties 
view products that rely on class I 
controlled substances for their 
continuing functioning as being 
obsolete. Some Article 5 Parties say 
exports from industrialized nations of 
products that rely on class I controlled 
substances foster continued dependence 
on these substances and retard their 
transition to non-ODS technologies. 
EPA supports a speedy transition away 
from class I controlled substances in 
Article 5 Parties and has considered 
various ways in which the U.S. can 
support this transition through 
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restrictions and controls on exported 
products whose continuing functioning 
relies on class I controlled substances. 

EPA has considered several methods 
for implementing Decision IX/9 taken 
by the Parties to the Protocol in 1997 at 
the Anniversary Meeting in Montreal. It 
should be noted that the phrase 
“continuing functioning” was chosen by 
the Parties to refer to products that need 
to be re-filled with class I controlled 
substances to continue to serve their 
intended purpose; the decision did not 
capture other products, such as 
metered-dose inhalers. In today’s action, 
EPA is adding a restriction on exports 
of products whose continuing 
functioning relies on class I controlled 
substances that will be triggered when, 
and if, EPA receives a notification from 
an Article 5 government that the import 
of a particular type of product is 
restricted and the manufacture of that 
product with specified ozone-depleting 
substances is banned in that Article 5 
country. The relevant agency or the 
consulate of the Article 5 Party must 

rovide EPA with a copy of the national 
om regulation or other administrative 
action creating a restriction on imports 
of products that rely on class I 
controlled substances for their 
continuing functioning and restricting 
their manufacture within the same 
country. With today’s action EPA is 
adding a new § 82.4(m) to establish the 
framework for a ban on the export of 
products whose continuing functioning 
relies on class I controlled substances. 
Upon receipt of an official document 
from the government of an Article 5 
Party, EPA will publish a notice in the 
Federal Register triggering the specific 
ban on all exports from the United 
States of products that rely on class I 
controlled substances for their 
continuing functioning to the specific 
Article 5 Party. The specific Article 5 
Party will be listed in Appendix J to 
Subpart A. 

In addition, EPA is considering the 
creation of a licensing system for U.S. 
exports of products whose continuing 
functioning relies on class I controlled 
substances. A licensing system would 
be used to monitor exports of products 
from the U.S. to Article 5 countries as 
an additional control measure that 
would work in parallel with the ban 
described above. 


3. Prohibit Imports and Exports of 
HBFCs From or to Non-Parties To the 
Protocol 


EPA is amending the existing 
regulation to prohibit the import or 
export of hydrobromofluorocarbons 
(HBFCs) (class I, Group VII controlled 
substances) from or to a foreign state 


that is not a Party to the 1992 
Copenhagen Amendments to the 
Montreal Protocol. In today’s action, 
EPA is adding § 82.4(1)(3) to ban trade 
in HBFCs with non-Parties to the 
Copenhagen Amendments to ensure the 
United States meets its obligations 
under the Protocol. HBFCs are very 
uncommon substances and EPA has no 
record of U.S. trade in these class I 
controlled substances. Article 4, 
paragraph 1 ter of the Protocol bans the 
import of HBFCs from any country not 
a Party to the Copenhagen 
Amendments. Article 4, paragraph 2 ter 
of the Protocol bans exports of HBFCs 
to any Party that has not ratified the 
Copenhagen Amendments. 

e current regulation (60 FR 24970; 
40 CFR 82. 4(K)(1)) prohibits the import 
and export of class I, Group I or Group 
II controlled substances from or to 
foreign states not Parties to the Montreal 
Protocol (1987). In addition, the current 
regulation (60 FR 24970; 40 CFR 
82.4(k)(2)) prohibits the import and 
export of class I, Group III, Group IV, 
and Group V controlled substances from 
or to foreign states not Parties to the 
London Amendments (1990). These 
bans on imports from and exports to 
non-Parties reflect an agreed strategy by 
signatory countries for encouraging 
ratification of the Montreal Protocol and 
each successive package of 
amendments. 


4. Application Process for Exemptions 
to the HCFC Phaseout for Specific 
National Security Uses 


In today’s action, EPA is creating a 
very limited exemption to the U.S. 
accelerated phaseout dates for class II 
controlled substances, known 
collectively as 
hydrochlorofluorocarbons (HCFCs). EPA 
believes U.S. government national 
security interests have vital needs for 
specific, small quantities of HCFC-141b 
beyond the phaseout dates contained in 
§ 82.4(l) and(m) of the final rule 
published in the Federal Register on 
May 10, 1995 (60 FR 24970). EPA is 
creating an exemption to the accelerated 
phaseout of the production and import 
of HCFC-141b for national security 
p . EPA believes that the new 
§ 82.4(u)(3) will not adversely affect 
compliance with the provisions of the 
Clean Air Act Amendments of 1990 or 
the U.S. obligations under the Montreal 
Protocol as amended. 

A person seeking an exemption for 
the production and import of HCFCs for 
national security purposes under 
§ 82.4(u)(3) must apply for the 
exemption under § 82.9. Today’s action 
includes a streamlined application and 
review process-under § 82.9(g) for 


national security allowances. The 
application process requires a U.S. 
government entity with a national 
security interest to submit the following 
information to EPA: (a) name and 
address of national security entity; name 
of contact person and phone and fax 
numbers and e-mail address; (b) 
quantity (in kilograms) of HCFC-141b 
needed for the control period for the 
national security interest; (c) a 
description of the national security 
interest met by the use of HCFC-141b; 
(d) a technical description of the use of 
HCFC-141b; (e) at ical description 
of why alternatives and substitutes are 
not sufficient or suitable to eliminate 
the national security use of HCFC-141b; 
and (f) a detailed analysis showing why 
stockpiled, recovered or recycled 
quantities are deemed to be technically 
and economically infeasible for use. 
EPA will review the application in 
order to determine wliethed to grant 
national security allowances for the 
specific quantity of HCFC-141b for the 


. control period. If more information is 


needed, EPA will contact the applicant 
and specify the needed information. 
EPA will retain the right to disallow the 
national security allowances based on 
information received regarding, inter 
alia, fraud, misrepresentation, 
inconsistency with Articles and 
Decisions under the Montreal Protocol, 
inconsistency with the intent of the 
Clean Air Act Amendments of 1990, or 
other reasons related to human health 
and the environment. 

EPA considered other approaches to a 
national security exemption for the 
production and import of HCFCs. EPA 
considered whether the exemption. 
should be specific for one, or two, or all 
of the HCFCs (e.g., specific exemptions 
only for 141b, 22, or 142b for national 
security purposes.) To date, EPA has 
received only specific requests for 
national security exemptions for 141b. 
Therefore, EPA believes there is no need 
for a broader exemption and accordingly 
is — the exemption to HCFC- 
141b. 

EPA is also establishing a specific 
application period ending December 1, 
1999. By limiting the time frame for 
accepting applications, EPA is 
providing a strong incentive for U.S. 
government entities with national 
security interests to review their HCFC- 
141b needs and conduct long-term 
planning. By limiting the time frame for 
the review of applications, EPA would 
also be reducing the Agency's long-term 
burden to continually review claims of 
national security interest. 

EPA considered conducting a one- 
time period of review of petitions for 
national security allowances to be 
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finalized by publication of a notice with 
a list of acceptable and unacceptable ~ 
national security exemptions to the 
class II phaseout dates. EPA decided not 
to adopt this approach because the 
Agency expects very few applications 
for national security allowances for 
class II controlled substances. 

Another option in the implementation 
of an exemption for the production and 
import of HCFCs beyond the accelerated 
phaseout would be a limit on the total 
quantity of any HCFC that one U.S. 
government entity could request and 
obtain in a control period. Finally, EPA 
could limit the number of control 
periods for which a U.S. government 
entity with national security interests 
may apply for an HCFC exemption. EPA 
did not adopt these options to limit the 
quantity of material or the control 
periods because the Agency expects the 
numbers of requests and the quantities 
_ to be very small. 

The Agency is creating an exemption 
process for the continued production or 
import of HCFC-141b up to January 1, 
2030, for applications related to national 
security in cases where stockpiled, 
recovered or recycled quantities are 
deemed to be technically and 
economically infeasible for use. Upon 
request by a Federal Government 
Agency, the Administrator may grant 
authorization for production or import 
of a specified quantity, for a specified 
period of time. Only agencies of the 
Federal Government can request 
production or import quantities under 
this exception. Thus, companies and 
other organizations that are contractors, 
grantees or otherwise service providers 
for the Federal Government must first 
secure approval and endorsement 
through the Agency which requires 
products made with or containing 
HCFCs. Approval for production or 
import does not imply or mandate 
production; each user must locate a 
willing supplier and negotiate supply. It 
should be noted that under CAA section 
605(b)(1), beginning January 1, 2015, it 
will be unlawful for any person to 
produce any class II substance in excess 
of baseline production levels. 

The Agency believes technically 
feasible and economically viable 
alternatives will be available for all 
commercial and the vast majority of 
non-commercial uses of HCFCs prior to 
their phaseout dates. However, there 
may be specialized uses where 
stockpiled, recovered, or recycled 
quantities are technically inadequate or 
economically not viable. At this time, 
the only foreseeable use of this 
authorization is for ballistic insulation 
foam used for space exploration and 


possibly cleaning applications for 
oxygen generators in the military. 

ection 605 of the Clean Air Act 
contains certain constraints on use, 
production, and consumption of HCFCs. 
This exemption is limited by these 
constraints. For example, under CAA 
section 605(a), effective January 1, 2015, 
no person may introduce into interstate 
commerce or use any virgin class II 
substance unless the substance is either 
used and entirely consumed (except for 
trace quantities) in the production of 
other chemicals, or the substance is 
used as a refrigerant in appliances 
manufactured prior to January 1, 2020. 
In addition, CAA section 605(b)(2) 
prohibits production of class II 
substances on or after January 1, 2030. 
Finally, EPA will not authorize 
quantities of HCFCs under the national 
security exemption that would cause the 
United States to exceed the HCFC 
consumption cap as agreed under the 
Montreal Protocol. 


5. Simplify Procedure for Apportioning 
Essential-Use Allowances 

EPA is simplifying the yearly process 
for apportioning essential-use 
allowances to U.S. companies. With 
today’s action, EPA is creating a 
mechanism to allocate essential-use 
allowances for future control periods © 
beginning in 1999 by a letter from the 
Agency to each person nominated by 
the United States to the Secretariat of 
the Montreal Protocol for an essential 
use exemption. After allocating the 
essential-use allowances, EPA will 
publish a Federal Register notice 
containing a summary of the allocations. 

In eutaislishing the process for 
exempting essential uses from the 
phaseout, EPA published a proposed 
rule in the Federal Register on 
November 10, 1994 (59 FR 56276) and 
then published the final rule on May 10, 
1995 (60 FR 24970). These rules 
discussed the essential-use exemption 
process and allocated essential-use 
allowances for 1996 and 1997. EPA 
published a rule allocating essential use 
allowances for 1998 on January 28, 1998 
(63 FR 4359). Given the need for quick 
action in allocating allowances, EPA is 
simplifying the process for allocating 
essential-use allowances for each 
control period by issuing allowances by 
letter, followed by a notice summarizing 
the allocations. 

Given the extensive review prior to 
authorization by the Parties to the 
Protocol, EPA believes the allocation of 
essential-use allowances through 
rulemaking is unnecessary. 

In discussing the essential-use process 
in the preamble to the November 10, 
1994 proposed rule (59 FR 56276, 


56282-56283), EPA described the steps 
necessary to submit an application 
domestically. In the same passage, EPA 
discussed the procedure that the U.S. 
government follows in nominating uses 
to the Parties to the Protocol. Before the 
U.S. makes a nomination to the Parties 
for an essential-use exemption, EPA and 
other relevant government agencies 
carefully review applications in light of 
the criteria established in Decision IV/ 
25 and subsequent Decisions of the 
Parties to the Protocol that govern 
essential uses. The U.S. takes great 
pains to ensure that each nomination 
submitted to the Parties reflects a truly 
essential need for a phased-out 
controlled substance. The Parties 
carefully consider the review and 
recommendations of the Montreal 
Protocol’s Technical and Economic 
Assessment Panel (TEAP) and its 
Technical Options Committees (TOCs) 
before authorizing the production of 
controlled substances for essential uses 
beyond the phaseout dates. With today’s 
action, EPA is announcing its intent to 
allocate the total quantity of essential- 
use authorizations for the calendar year 
that were approved by the Parties. 


6. Prohibit Import of Class I Controlled 
Substances for Essential-Uses Except by 
Companies Allocated Essential-Use 
Allowances 


EPA is prohibiting the import of class 
I controlled substances for essential uses 
by any person that is not allocated 
essential-use allowances. EPA is making 
this change to ensure that the import is 
actually used for the allocated essential 
use, to simplify the recordkeeping and 
reporting procedures for U.S. companies 
and to ease the administrative burden of 
tracking imports of exempted quantities 
by the Federal government. Today’s 
amendment changes the current 
regulations regarding the ability to 
confer essential-use allowances for 


imports. The current regulations (60 FR ~ 


24970; 40 CFR 82.4(e), § 82.13(g)(1)(xvi)) 
allow holders of essential-use 
allowances to confer to another U.S. 
company the rights to import quantities 
of phased-out class I controlled 
substances. With today’s action, EPA is 
requiring that U.S. entities allocated 
essential-use allowances be the actual 
importers of class I controlled 
substances. EPA believes that U.S. 
companies allocated essential-use 
allowances can work with customs 
brokers to ensure that their company is 
listed as the importer of record on U.S. 
Customs Service entry documents. By 
eliminating the option of conferring 
essential-use allowances to import class 
I controlled substances EPA is 
attempting to simplify the reporting and 
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recordkeeping requirements in § 82.13 
of the final rule and ease the U.S. 
government’s task of tracking imports. 
In an effort to combat illegal imports 
of class I controlled substances, EPA 
joined forces with many Federal 
agencies to create an inter-agency 
taskforce. As the supply of ozone- 
depleting substances has declined, the 
residual demand has prompted the 
development of a black market for 
phased-out ozone-depleting substances. 
In 1995, the U.S. Customs Service began 
assisting EPA in monitoring imports of 
ozone-depleting substances. U.S. 
Customs Service inspectors now call . 
EPA to confirm that any import of class 
I controlled substances is exempted 
under one of the special provisions in 
§ 82.4 of the regulation, such as 
essential uses. EPA believes that 
confirming, tracking and cross-checking 
imports of class I controlled substances 
for essential uses will be easier if the 
actual holder of the essential-use 
allowance is listed as the importer of 
record or consignee on the U.S. Customs 
Service entry document (Customs form 
7501). In addition, EPA believes that 
recordkeeping and reportin 
requirements will be simplified for U.S. 
companies if the holder of the essential- 
use allowances is responsible for 
submitting the importer’s quarterly 
report. 


C. Amendments to § 82.9—Availability 
of Production Allowances in Addition to 
Baseline Production Allowances 


1. Clarification of Increases or Decreases 
of Article 5 Allowances Due to 
International Transfers 

EPA is clarifying the regulations 
regarding trades of Article 5 allowances. 
To address the confusion about the 
permissibility of trades of Article 5 
allowances and because trades are 
allowed under the provisions of the 
Montreal Protocol, EPA is removing the 
phrase “Until January 1, 1996” from 
§ 82.9(c) and adding the phrase ‘“‘or 

Article 5 allowances” in the first 

sentence after “production allowances.” 

The regulatory text published in the 
Federal Register on May 10, 1995 is 
silent regarding trades of Article 5 
allowances with other Parties to the 
Montreal Protocol. However, at the time 
of publication, EPA wrote in the 
preamble its interpretation of the 
Montreal Protocol stating, ‘““With today’s 
action, EPA permits inter-pollutant and 
inter-company transfers of Article 5 
allowances as proposed but is not 
permitting inter-Party trades. The 
Agency determined that inter-Party 
trades of Article 5 allowances would 
violate the provision of the Protocol that 


specifically allows additional 
production by each Party for export to 
Article 5 countries.” (60 FR 24980) 
EPA subsequently learned that the 
Parties to the Protocol do in fact permit 
inter-Party trades of Article 5 
production. The United Nations 
Environment Programme (UNEP) 
document from the 1993 Bangkok 
meeting (UNEP/OzL:Pro.5/8) titled, 
“Transfer of Production Rights under 
Article 2 of the Montreal Protocol” asks 
the question in paragraph 5(a), “Can a 
Party transfer to another Party its right 
to produce controlled substances to 
meet the basic domestic needs of the 
Parties under Article 5, paragraph 1?” In 
the same UNEP document (UNEP/ 
OzL.Pro.5/8), paragraph 6 responds, 
“Concerning the question in paragraph 
5(a) above , it appears that the term 
“calculated level of production’ 
contained in paragraph 5 of Article 2 
includes production to meet the basic 
domestic needs of the Parties operating 
under Article 5, paragraph 1. Therefore, 
a Party can transfer to another Party its 
right to produce to meet the basic =~ 
domestic needs of the Parties operating 
under Article 5, paragraph 1.” Based on 
the text in the Montreal Protocol 
document (UNEP/OzL.Pro.5/8), EPA is 
clarifying that inter-Party trades of 
Article 5 allowances are permissible. 


D. Amendments to § 82.12—Transfers 


1. Increases or Decreases of Essential- 
Use Allowances Due to Emergency 
International Transfers 


EPA is amending the current 
regulation to allow the transfer of MDI 
essential-use authorizations to or from 
other Parties under limited situations to 
reflect Decision [X/20 taken by the 
Parties at the 1997 Ninth Meeting in 
Montreal. Decision [X/20 allows the 
transfer of essential-use authorizations 
for CFCs for MDIs between Parties 
without prior review at a Meeting of the 
Parties only in emergency situations 
only if specific conditions are met. 
There is only one precedent for the 
transfer of MDI essential-use 
authorizations between two Parties. In 
this one case, New Zealand submitted a 
request to transfer previously approved 
MDI essential-use authorizations to 
Australia. New Zealand requested the 
transfer because of the planned closure 
of its MDI production facility and an 
agreement with Australia that the MDIs 
would be manufactured in Australia and 
shipped to New Zealand. New Zealand’s 
request was submitted with sufficient 
time prior to the Meeting of the Parties 
for the TEAP to review and make a 
recommendation regarding the transfer. 
The Parties to the Protocol approved the 


transfer of New Zealand’s essential-use 
allowances for CFCs for MDIs to 
Australia. Today’s action reflects the 
creation of a safety valve for emergency 
cases in which a transfer of essential-use 
authorizations from one Party to another 
would need to occur without 
opportunity for prior review and 
approval of a Meeting of the Parties. 
Today’s action and Decision [X/20 allow 
an emergency transfer with the Parties 
to the Protocol approving the action 
after-the-fact. 

Decision [X/20 taken at the Ninth 
Meeting of the Parties allows the 
transfer of essential-use allowances for 
CFCs for MDIs between two countries 
without prior approval by the Parties 
only in emergency situations and under 
very specific conditions. If any specific 
condition is not met, the transfer may 
not occur. Decision [X/20 states that: “in 
an emergency situation,” the transfer of 
essential-use authorizations may be 
allowed by the Ozone Secretariat, in 
consultation with the Technology and ~ 
Economic Assessment Panel, if the 
following conditions are met: “(a) the 
transfer applies only up to the 
maximum level that has previously been 
authorized for the calendar year in 
which the next Meeting of the Parties is 
to be held, (b) both Parties involved 
agree to the transfer, (c) the aggregate 
annual level of authorizations for all 
Parties for essential uses of MDIs does 
not increase as a result of the transfer, 
and (d) the transfer or receipt is reported 
by each Party involved on the essential- 
use quantity accounting format 
approved by the Eighth Meeting of 
Parties by paragraph 9 of decision VIII/ 


During the discussion of Decision LX/ 
20, the Parties clarified that the intent 
of the phrase “in an emergency 
situation,” was to allow a safety 
provision for the supply of CFCs for 
MDIs if there is a disaster, such as a fire 
at the only MDI manufacturing facility 
within a country. Thus, EPA will 
approve transfers of essential-use 
authorizations only if the emergency 
situation is the result of a catastrophic 
natural event or war. A request to 
transfer essential-use allowances due to 
poor planning or management will not 
be considered an emergency situation 
for purposes of today’s amendment. 
Furthermore, an emergency situation 
must also be shown to seriously 
threaten the treatment of patients with 
asthma or chronic obstructive 
pulmonary disease (COPD) within one 
of the countries in the proposed 
transfer. 

With today’s action, EPA will not 
allow the transfer of essential-use 
allowances from one U.S. company to 
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another company within the United 
States. EPA believes that information on 
the U.S. MDI market indicates domestic 
essential-use allowances are distributed 
in a manner that will allow for 
continued treatment of patients with 
asthma and COPD in the event of an 
interruption of supply of CFCs ora 
problem with manufacturing at one 
facility or one company. EPA’s analysis 
indicates a measure of redundancy in 
the domestic market to respond to such 
contingencies. 

The procedures for transferring 
essential-use authorizations prior to the 
meeting of the Parties to address an 
. emergency situation require a company 
to submit a very detailed description of 
the emergency and an analysis 
demonstrating the serious impact the 
emergency will have on patients. A U.S. 
holder of essential-use allowances for 
CFCs for MDIs or a U.S. manufacturer of 
MDIs identified through prior 
arrangement with a foreign 
manufacturer of MDIs may submit a 
request for approval to EPA regarding an 
emergency situation that requires the 
transfer of essential-use authorizations. 
The information to be submitted in a 
request for an emergency transfer of 
essential-use allowances is listed in 
Section 82.12(a)(3). The request must 
certify the accuracy of the information 
submitted and fully document the 
emergency situation that was created by 
a catastrophic natural event or war, 
including, where appropriate, 
submission of photos, reports from 
local, state or Federal authorities, or a 
report from an independent auditor. In 
a case when the emergency situation 
exists in a foreign state the request must 
include a letter from the foreign 
environmental ministry and a letter 
from the foreign health ministry 
verifying the emergency situation and 
the serious threat the emergency 
situation poses for the treatment of 
patients with asthma and COPD in that 
country. Submission of a request to 
transfer essential-use authorizations for 
CFCs for MDIs does not guarantee EPA’s 
approval of or agreement with the 
requested transfer. Rather, EPA will 
review the information provided and 
use it to independently verify that the 
emergency situation exists and that the 
emergency situation seriously threatens 
the health and treatment of patients 
with asthma or COPD. 

In reviewing a request for an 
emergency transfer of essential-use 
authorizations for CFCs for MDIs, EPA 
may consider the following factors: 

(1) Information sufficient to make a 
determination regarding whether the 
situation is an emergency due to a 
catastrophic natural event or war; (2) 


possible serious threats to the treatment 
of patients with asthma and COPD; (3) 
possible creation of economic hardship; 
(4) possible effects on trade; (5) 
potential environmental implications; 
and (6) the total amount of unexpended 
essential-use allowances held by United 
States entities. 

After a review of these factors in 
consultation with other agencies of the 
U.S. Federal government, a notice will 
be issued through the U.S. Department 
of State, to the UNEP Ozone Secretariat, 
either agreeing or disagreeing with the 
transfer of essential-use authorizations 
and specifying the control period to 
which the transfer applies. For an 
approved trade from a Party, EPA will 
issue a notice that revises the essential- 
use allowances held by the person for 
the control period in question to equal 
the unexpended essential-use 
allowances held by the person under 
Subpart A plus the amount of essential- 
use authorizations transferred from the 
Party. For an approved trade to a Party, 
EPA will issue a notice that revises the 
essential-use allowances held by the 
person to equal the unexpended 
essential-use allowances held by the 
person under Subpart A minus the 
amount of essential-use authorizations 
transferred to the Party for the specific 
control period. 


E. Amendments to § 82.13— 
Recordkeeping and Reporting 
Requirements 


1. Removal of Producer Requirement To 
Report the Quantity of Used Material 


. Received That Contains Recycled or 


Reclaimed Controlled Substances 

EPA is removing the reporting 
requirement under § 82.13(f)(3)(v) that 
asks producers of class I controlled 
substances to report on “‘the quantity of 
used material received containing 
controlled substances that are recycled 
or reclaimed.” Because of the phaseout, 
EPA believes most producers either 
closed their facilities or drastically 
reduced their business in class I ozone- 
depleting substances (except Group VI 
substances). Class I controlled 
substances used as refrigerants are 
controlled under authority of Section 
608 of the CAA in the regulations 
published under 40 CFR Part 82, 
Subpart F. Reclaimers of refrigerants are 


- required to be EPA-certified under 


section 82.164 and required to report 
information about their reclamation 
process annually under section 82.166. 
U.S. producers of class I controlled 
substances are, in general, not accepting 
recycled or reclaimed material because 
class I controlled substances are being 
recycled and reclaimed by special 


facilities that handle refrigerants or re- 
process wastes. Today’s action 
eliminates the reporting requirement in 
82.13(f)(3)(v) because EPA tracks the 
reclamation of refrigerants under the 
608 regulations and producers are no 
longer accepting used controlled 
substances after the phaseout of class I 
controlled substances. 


2. Add to the Producer Recordkeeping 
and Reporting Requirements the Need 
To Maintain and Submit a Certification 
That a Quantity of Class I Controlled 
Substance Will Be Used as a Process 
Agent 


EPA is adding the requirement that 
producers of class I controlled 
substances maintain a record obtained 
from purchasers certifying the 
purchasers’ intent to use the cited 
quantity as a process agent in 
accordance with the current definition 
of controlled substance in Section 82.3. 
EPA is requiring that the purchaser 
certify that it will use the total quantity 
of purchased class I controlled 
substance as a process agent in 
accordance with the definition of 
controlled substance in the final rule 
published in the Federal Registeron _ 
May 10, 1995 (60 FR 24970). EPA is also 
requiring that producers submit the 
certifications received with their 
quarterly reports. 

EPA is adding today’s recordkeeping 
and reporting requirement for process 
agents due to a change in the treatment 
of process agents under the Montreal 
Protocol. Since 1996, the Parties to the 
Protocol have agreed to treat process 
agents in the same manner as 
feedstocks, that is, the same as 
controlled substances that are 
transformed. In accordance with 
Decisions VI/10 and VII/10, since the 
phaseout of class I controlled 
substances, the production of these 
substances for use as a process agent has 
been treated as transformation for 
purposes of recordkeeping and reporting 
under this regulation. At the Ninth 
Meeting of the Parties in 1997, the 
Parties did not extend beyond the 1998 
control period the treatment of process 
agents in a manner similar to feedstocks. 

When the Parties to the Protocol 
decided not to extend the treatment of 
process agents in a manner similar to 
feedstocks, the treatment of process 
agents reverted to an earlier decision by 
the Parties. Decision VI/12, taken by the 
Parties in 1992, clarifies the definition - 
of controlled substances and states that 
“insignificant quantities of controlled 
substances originating from inadvertent 
or coincidental production during a 
manufacturing process, from unreacted 
feedstock, or from their use as process 
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agents which are present in chemical 
substances as trace impurities, or that 
are emitted during production 
manufacture or handling, shall be 
considered not to be covered by the 
definition of a controlled substance 
contained in paragraph 4 of Article 1 of 
the Montreal Protocol.” Decision IV/12 
is reflected in the current definition of 
controlled substances in Section 82.3 as 
published in the Federal Register on 
May 10, 1995. Thus, the production of 
controlled substances for use as a 
process agent is not included in the 
definition of controlled substances in 
the regulation. 

A very small number of 
manufacturing processes in the U.S. use 
a Class I controlled substance as a 
process agent. In almost every case, the 
manufacturing process uses carbon 
tetrachloride to control or maintain a 
chemical reaction. Many companies 
have submitted a description of their 
manufacturing process to EPA, asking if 
their process would be considered a 
process agent use of a class I controlled 
substance. In such cases, a producer of 
a class I controlled substance can rely 
on the letter from EPA to determine if 
the purchaser can purchase the material 
as a process agent. If a producer of a 
class I controlled substance is unsure 
about whether the manufacturing 
process of a potential new purchaser 
qualifies as a process agent use, the 
producer should refer the purchaser to 
EPA for a determination. 


3. Clarify the Need for Letters That 
Confer Essential-Use Allowances and 
Destruction and Transformation Credits 
to Producers and That These Letters Be 
Submitted With Producer’s Quarterly 
Reports 

EPA is issuing a clarification of 
existing requirements. EPA is clarifying 
that holders of essential-use allowances 
that place orders for class I controlled 
substances must confer essential-use 
allowances to the producer in order to 
receive the material. EPA is also 
clarifying that the letter that confers the 
essential-use allowances must certify 
that the quantity of class I controlled 
substance is being purchased solely fer 
the specified essential use and will not 
be resold or used in any other 
manufacturing process. Similarly, 
laboratory customers that place orders 
for class I controlled substances must 
certify that the quantity of class I 
controlled substance is being purchased 
solely for laboratory applications and 
will not be resold or used in 
manufacturing. Distributors of 
laboratory supplies that place orders for 
class I controlled substances must 
certify that the controlled substances 


were purchased for sale to laboratory 
customers who make the above 
certifications. 

EPA is clarifying that producers must 
submit to the Agency a copy of letters 
that confer any essential-use allowances 
or destruction and transformation 
credits. Under the current reportin 
requirements found in § 82.13(f)(3)(xi) 
and (xii) of the final rule published in 
the Federal Register on May 10, 1995 
(60 FR 24970), producers must submit 
“a list of essential-use allowance 
holders * * * from whom orders were 
placed”’ as well as ‘‘the certifications 
from essential-use allowance holders.” 
Under the current reporting 
requirements at § 82.13(f)(3)(iv), 
producers must submit data on the 
number of expended and unexpended 
essential-use allowances and 
destruction and transformation credits 
conferred to them for each quarter. 

In 1996 and 1997, few producers and 
importers submitted letters from 
purchasers conferring essential-use 
allowances or certifying that the 
controlled substances were purchased 
solely for the specified essential uses. 
With today’s action, EPA is clarifying 
that holders of essential-use allowances 
must write a letter conferring the 
essential use allowances to the 
producer, and that this letter must 
certify that material is purchased solely 
for the specified essential-use and will 
not be resold or used in any other 
manufacturing process. Laboratory 
customers that place orders for class I 
controlled substances must certify that 
the quantity of class I controlled 
substance is being purchased solely for 
laboratory applications and will not be 
resold or used in manufacturing. 
Distributors of laboratory supplies must 
certify that the material is purchased 
solely for sale to laboratory customers 
who certify that the substances will only 
be used for laboratory applications and 
will not be resold or used in 
manufacturing. 

As explained in Section I1.B.8. above, 
EPA is prohibiting holders of essential- 
use allowances from conferring the right 
to import, and instead, requiring them 
to become the actual importer of 
phased-out class I controlled substance. 
EPA is also requiring that distributors of 
laboratory supplies follow the same 
procedures and, as they have done since 
1996, act as the importer of the quantity 
of phased-out class I controlled 
substance that is exempted under the 
essential-use provisions for laboratory 
and analytical uses. 

EPA is clarifying an existing 
requirement that copies of letters that 
confer essential-use allowances and that 
certify that the material is purchased 


solely for the specified essential use be 
included with the producer’s quarterly 
reports to EPA. 


4. Changes to the Petition Process for 
Importing Used Class I Controlled 
Substances 


EPA is changing the petition process 
for imports of used class I controlled 
substances. Today’s changes clarify 
existing requirements. In addition, some 
of the amendments are designed to give 
EPA greater ability to ensure imports 
are, in fact, used controlled substances 
(i.e., not newly produced substances). 

The original reason the Parties to the 
Protocol agreed to permit international 
trade in previously used ozone- 
depleting substances beyond the 
Protocol’s control regimes was to ease 
the transition to alternatives. In 
addition, the Parties believed that 
allowing trade in quantities of already 
existing used material would offset the 
need for new production globally. EPA 
believes that, in many cases, the 
opposite may be occurring. The 
diminishing supplies and hence rising 
prices of class I controlled substances in 
the U.S., combined with continued 
production of virgin material in Article 
5 countries, creates an opportunity for 
such large financial gain that, instead of 
offsetting new production, it is likely 
that trade in used controlled substances 
is fostering new production. Evidence 
increasingly indicates that new 
production overseas is being 
clandestinely diverted to the U.S. and 
other non-Article 5 countries as exports 
of ‘“‘used” material. To the extent that 
the petition process unwittingly 
encourages mislabelling or adulteration 
of new production overseas, and the 
submission of false information, it 
undermines the Parties’ original 
intention in permitting trades of used 
ozone-depleting substances. 

Although today’s amendments simply 
tighten the existing requirements, EPA 
is also considering a complete ban on 
imports of used class I controlled 
substances. EPA is considering an 
import ban on used class I controlled 
substances because of the enormous 
burden, both in logistics and in 
resources, to independently verify the 
information in petitions to guarantee 
that shipments are, in fact, previously 
used controlled substances. Without 
physically inspecting each site from 
which a class I controlled substance is 
recovered from equipment, EPA is 
making decisions based on the 
documents and information provided by 
petitioners. EPA is also considering a 
ban on imports of specific used 
controlled substances instead of a 
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comprehensive ban on all used class I 
controlled substances. 

EPA believes that, in some cases, the 
petition requirements published in the 
May 10, 1995 final rule (60 FR 24970; 
40 CFR § 82.13(g)(2)) have been 
misunderstood. EPA hopes today’s 
clarifications will reduce the number of 
times EPA objects to a petition and then 
objects to re-submissions of the same 
petition due to insufficient information 
before finally approving the complete 
petition package. EPA believes that, in 
other cases, the petition process has 
been abused. EPA is making today’s 
changes in the hopes that the provisions 
of the petition process can be 
adequately tightened to guard against 
abuses and guarantee that imported 
material is truly previously used. 

a. Clarification that a Petition to 
Import Used Class I Controlled 
Substances is Submitted for Each 
Individual Shipment. EPA would like to 
clarify that a petition to import used 
class I controlled substances may only 
be submitted on a shipment by 
shipment basis. EPA is not changing the 
current requirement with this action but 
clarifying the existing requirement in 
§ 82.13(g)(2). The information in a 
petition and the quantity a person 
wishes to import into the United States 
must be limited to a specific shipment 
anda single'U.S. Customs entry. If an 
importer cannot arrange for the entire 
quantity to be shipped as one entry 
through U.S. Customs, the importer is 
required to submit more than one 
petition for the quantity in each 
individual Customs entry. 

b. Changing the de minimis Quantity 
for an Individual Shipment for which a 
Person is Required to Submit a Petition 
to Import Used Class I Controlled 
Substances. EPA is reducing the de 
minimis amount for an individual 
shipment for which a person is required 
to submit a petition to import used class 
I controlled substances. Section 
81.13(g)(2) of the final rule published in 
the Federal Register on May 10, 1995, 
requires a person to submit a petition to 

import used class I controlled 
substances “for each individual 
shipment over 150 pounds.” A de 
minimis amount of 150 pounds was 
established in the May 10, 1995 final 
rule to allow companies to import small 
samples of material so they could run 
laboratory analyses and determine if 
reclamation would be physically 
possible and economically justifiable 
before importing a large tank. EPA has 
since learned that samples of class I 
controlled substances are generally 
taken from large tanks in special 
cylinders that generally weigh less than 
2 pounds. EPA is therefore setting the 


de minimis quantity at five (5) pounds. 
EPA is setting the de minimis quantity 
at five pounds in order to avoid the 
unnecessary import of class I controlled 
substances. EPA believes that a quantity 
of 150 pounds is much larger than 
necessary to meet laboratory analysis 
needs. A de minimis level of five 
pounds allows a company to take three 
samples from a large ISO-tank for 
laboratory analysis and send those 
samples to a testing facility in the U.S. 
without being subject to the petition 
requirements. In developing today’s 
amendments, EPA also considered 
requiring that a person who wishes to 
import any quantity of used class I 
controlled substance, regardless of the 
size, be required to submit a petition, 
thereby eliminating the de minimis level 
altogether. EPA decided not to eliminate 
the de minimis level altogether in order 
to minimize burden on the regulated 
community and conserve Agency 
resources. 

c. Revised and Expanded Information 
Requirements for a Petition to Import 
Used Class I Controlled Substances. 
EPA is amending the regulation to 
include a more comprehensive and 
detailed list of information that will be 
required for petitions to import used 
class I controlled substances. Most of 
these changes are intended to make the 
current regulatory text more explicit 
regarding the type of information that 
EPA needs to independently verify, 
above all, the previous use of the 
controlled substance. Today’s action 
adds a requirement under § 82.13(g)(2) 
that contact information for the entire 
chain of custody of the used controlled 
substance be provided in the petition. 
For example, EPA is stating that a 
petition include complete contact 
information for: every source facility 
from which the used controlled 
substance was recovered, every 
company that collected the material 
from the equipment, every previous 
owner of the material, and every 
company that will be exporting the used 
controlled substance. 

EPA is also requiring that a petition 
to import used class I controlled 
substances include dated documents 
indicating the time the material was put 
into the equipment. EPA is requiring 
that the petition to import used class I 
controlled substances include the name, 
make and model number of the 
equipment from which the material was 
removed. The current text under 
§ 82.13(g)(2)(vi) requires a petition to 
provide the “‘intended use”’ of the 
controlled substance. Today’s 
amendment calls for, in addition to the 
intended use, a copy of a contract for 
the purchase of the controlled 


substance. In light of efforts by Parties 
to the Protocol to implement a licensing 
system for exports as well as imports, 
EPA is requiring that the petition 
provide an export license from the 
appropriate government agency in the 
country of export. 

d. Removal of the Information 
Requirement regarding the Certification 
of Tax Liability for Used Class I 
Controlled Substances from the Petition. 
EPA is removing the requirement in 
§ 82.13(g)(2) (viii) of the current rule | 
from the list of information to be 
included with a petition to import used 
class I controlled substances. This 
provision required an importer to certify 
that the purchaser of the used, recycled 
or reclaimed substance “‘is liable for the 
payment of the tax.” See 60 FR 24970 
(May 10, 1995). EPA published a stay of 
this provision on January 31, 1996 (61 
FR 3316), and published an extension of 
the stay on June 11, 1996 (61 FR 29485). 
EPA believes that this provision failed 
to establish a clear and comprehensive 
reference to Internal Revenue Service 
(IRS) tax requirements that the Agency 
could implement effectively. EPA 
believes it is more appropriate to defer 
interpretation of regulatory 
requirements regarding excise taxes for 
ozone-depleting chemicals to the 
Internal Revenue Service (IRS), the 
Federal agency given authority for these 
taxes under the Omnibus Budget 
Reconciliation Act of 1989, the 
Omnibus Budget Reconciliation Act of 
1990 and the Energy Policy Act of 1992. 
EPA understands from the IRS that there 
is an excise tax on bulk shipments of 
used class I controlled substances, used 
class I controlled substances, products 
containing class I controlled substances 
and products made with but not 
containing class I controlled substances. 
However, EPA requests that all 
questions regarding the excise taxes on 
ozone-depleting chemicals be directed 
to the Internal Revenue Service. 

e. Timing for EPA Review of a 
Petition. EPA is clarifying and amending 
the current regulatory language in 

§ 82.13(g)(2) and (3) published in the 
Federal Register on May 10, 1995, 
regarding the timing for EPA’s review of 
petitions to import used class I 
controlled substances. First, EPA is 
extending the current 15 working-day 
time limit within which EPA must 
respond to a petition. Given the large 
number of petitions being submitted 
(182 in 1997), combined with the fact 
that EPA will likely require more time 
to independently verify the additional 
information required with today’s 
notice, EPA is extending the current 
time limit for the review of a petition 
from 15 to 40 working days. Second, 
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EPA is clarifying that the time for 
review begins on the working day after 
EPA’s Stratospheric Protection Division 
actually receives the petition. 

EPA included a time limit for the 
review of a petition to import used class 
I controlled substances in the May 10, 
1995 final rule (61 FR 24970) in an 
attempt to reduce regulatory burden. In 
the May 10, 1995 final rule, EPA made 
approval of a petition automatic if, after 
15 working days, the person who 
submitted the petition had not received 
a notification from EPA. Through 
experience and the unforeseen volume 
of incoming petitions, EPA learned that 
the 15 working-day time limit was too 
short a period for EPA to conduct a 
thorough review and automatic 
approvals were occurring of petitions 
that the Agency would not have 
otherwise approved. Today’s action is 
designed to correct the issue of too short 
a time period for the review of petitions 
leading to automatic approvals of 
petitions that would not otherwise be 

‘A considered many other time 
frames for the review of petitions to 
import used class I controlled 
substances, including a complete 
elimination of any time limit for EPA’s 
review of a petition. EPA considered 
time frames for the review of a petition 
to import used class I controlled 
substances from the current 15 working- 
days to as long as 180 working-days. 
EPA also considered whether to include 
an automatic approval provision with 
any of these time limits. EPA decided 
that a 40-day time frame with no 
automatic approval would allow the 
Agency to balance the goals of 
responsiveness to legitimate requests 
and thoroughness in identifying abuses 
of the petition process. 

f. Clarification of Reasons for Issuing 
an Objection Notice to a Petition to 
Import Used Class I Controlled 
Substances. EPA is amending the list of 
reasons for which the Agency may 
disallow a petition to import used class 
I controlled substances. Section 82.4(i) 
of the regulation published in the 
Federal Register on May 10, 1995, 
requires a person to comply with the 


petition procedures in § 82.13(g)(2) and — 


(3). The current regulation in 
§ 82.13(g)(3) states that, “if the 
Administrator determines that the 
information is insufficient, or there is 
reason to disallow the import, the 
Administrator will issue an objection 
notice.” EPA is adding a more detailed 
list of the reasons for disallowing an 
import of used class I controlled 
substances. 

As explained in the preamble of the 
May 10, 1995 final rule, EPA attempts 


to independently verify the information 
contained in a petition to import used 
class I controlled substances, with 
special attention given to confirming the 
prior use of the material. EPA’s effort to 
confirm the information in a petition is 
conducted with support from other 
government agencies that are members 
of the inter-agency taskforce combating 
illegal imports of ozone-depleting 
substances. Since 1994, EPA has worked 
with the inter-agency taskforce members 
who include the Department of Justice, 
the Internal Revenue Service, the 
Customs Service, the State Department, 
and the Department of Defense. In the 
two years of implementing the petition 
process, EPA has received a variety of 
petitions to import used class I 
controlled substances. Many of the 
petitions provide insufficient 
information or provide information that 
EPA has reason to doubt is sufficient to 
confirm that the material is, in fact, 
previously used. EPA also learned 
during two years of reviewing petitions 
that other agencies sometimes have 
important insights regarding the specific 
information listed in a petition. 

EPA is amending its list of reasons for 
which the Agency might issue an 
objection notice to a petition to import 
used class I controlled substances. 

The first reason for disallowing a 
petition is a clarification of the current 
regulatory text, which says that the 
petition must provide the information 
required in § 82.13(g)(2) and that 
insufficient information or what appears 
to be insufficient information in 
response to these requirements is a basis 
for disallowing a petition. 

The second reason for disallowing a 
petition is if the Agency determines that 
the petition contains, or is believed to 
contain, false or misleading information. 

EPA may issue objection notices for 
petitions to import used controlled 
substances that are contrary to 
provisions of the Vienna Convention on 
Substances that Deplete the Ozone 
Layer, the Montreal Protocol and its 
amendments and decisions, and the 
non-compliance procedures outlined 
and instituted by the Implementation 
Committee of the Montreal Protocol. 
Section 614(b) of the CAA states that in 
the case of conflict between the CAA 
and the Montreal Protocol, the more 
stringent provision shall govern. Thus, 
EPA may, and will, object to any 
petition submitted to EPA that contains 
information about a transaction that is 
recognized to be contrary to the 
provisions of the Convention and the 
Protocol, including its amendments and 
decisions. 

With today’s action EPA may disallow 
a petition if the appropriate government 


agency in the exporting country has not 
agreed to issue an export license for the 
individual shipment of used controlled 
substance that is cited in the petition. 

EPA may disaliow petitions due to 
official statements made by foreign 
governments. EPA believes that foreign 
governments may make official 
statements either to the United States or 
to the Parties to the Montreal Protocol 
that would warrant an objection notice 
to a petition to import used controlled 
substances from that country. Certain 
countries have stated to the 
Implementation Committee of the 
Montreal Protocol that they are no 
longer allowing exports of used 
controlled substances. If a country states 
that it is no longer allowing exports or 
if it reports that it has not granted any - 
export licenses EPA will treat this as 
grounds for issuing an objection notice 
for a petition to import from that 
country. 

EPA may also issue an objection 
notice for a petition when the Agency 
receives information indicating that a 
person listed in the petition is willing 
to produce false or misleading 
information regarding transactions in 
ozone-depleting substances. In the past, 
EPA has received information from 
other U.S. government agencies, from 
other petitioners, from non- 
organizations and from 
oreign governments that have 
implicated companies or individuals in 
activities designed to mislead 
government authorities about activities 
related to ozone-depleting substances. 

Another reason for aalouins a 
petition is the receipt by the 
Administrator of information i 
activities contrary to EPA regulations by 
any individual or company listed in a 
petition. Activities contrary to EPA 
regulations, that have been reported to 
EPA or discovered by EPA personnel 
and that are related to ozone-depleting 
substances include, but are not limited 
to, un-certified recovery, un-certified 
reclamation, reclamation that does not 
meet the required specifications, 
improper labeling, diverted 
transhipment, mis-identification during 
import, forgery of EPA documents, and 
fraudulent claims regarding these 
activities. EPA may disallow a petition 
if the Agency receives information that 
any person or company listed in the 
petition is involved in an activity that 
is a potential violation of an EPA 


lation. 
EPA will not grant petitions to import 
used class I controlled substances if it 
is determined that, for the current 
control period, the U.S. demand for the 
specific controlled substance can be 
satisfied from domestic stockpiles and 
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from recycling and reclamation 
programs for existing quantities in 
domestic equipment. If such a 
determination is made, EPA would view 
further importation of quantities of that 
specific used class I controlled 
substances to be unwarranted. 
Furthermore, EPA decided that 
conditions established for disbursing 
monies to specific country projects by 
the Executive Committee of the 
Montreal Protocol’s Multilateral Fund 
may be a basis for objecting to petitions. 
EPA believes no used controlled class I 
substances should be imported from 
countries where reclamation capacity, 
for that specific controlled substance, 
has been or is being installed through 
assistance of the Multilateral Fund. The 
United States contributes approximately 
one fourth of all funds going to the 
Multilateral Fund, the general purpose 
of which is to assist countries operating 
under Article 5(1) of the Protocol to 
make the transition away from ozone- 
depleting substances; and a transition 
policy includes the development of 
reclamation facilities in order to 
optimize the use of existing ozone- 
depleting substances so as to avoid 
unnecessary production of virgin 
materials. Thus, EPA views the 
importation of used class I controlled 
substances from countries where 
reclamation capacity has been 
supported by the Multilateral Fund to 
run counter to U.S. interest, and counter 
to the aims of a global phaseout strategy. 

With today’s actions, EPA is clarifying 
and expanding the list of reasons for 
objecting to a petition to give the 
Agency greater leverage in its efforts to 
ensure that trade in previously used 
material is consistent with the CAA and 
is in accordance with U.S. obligations 
under the Protocol. 

g. Requirement that the Petition and 
the Non-Objection Letter from EPA for 
the Import of Used Class I Controlled 
Substances Accompany the Shipment 
through U.S. Customs Clearance. EPA is 
adding a requirement that the petition 
and the non-objection notice from EPA 
approving the import of a used class I 
controlled substance accompany each 
shipment through U.S. Customs. In the 
preamble to the final rule published in 
the Federal Register on May 10, 1995, 
EPA suggested that the petition and EPA 
approval letter accompany the shipment 
of used class I controlled substances 
through U.S. Customs. However, EPA 
did not make this a requirement in the 
regulatory language. Today EPA is 
adding this requirement to § 82.13(g) 
such that all importers of used class I 
controlled substances must provide 
these documents to bring a shipment 
into the United States. EPA believes that 


presenting the petition and EPA- 
approval letter with a shipment will 
facilitate the clearance through U.S. 
Customs. 


5. Requirement That Importers of 
Controlled Substances and Used 
Controlled Substances Use the 
Harmonized Commodity Codes 
Specified in This Regulation in 
Completing Customs Entry Documents 


EPA is requiring that importers of 
controlled substances and used 
controlled substances file Customs entry 
documents (Form 7501) containing the 
specified-Harmonized Tariff Schedule 
numbers listed in the new Appendix K 
to 40 CFR Part 82, Subpart A. 
Monitoring compliance with the 
regulatory requirements under this 
accelerated phaseout rule will be 
facilitated by consistency in the | 
Harmonized Tariff Codes used on 
Customs entry forms. The regulations of 
the U.S. Customs Service require 
importers to properly identify the 
contents of a shipment, including the 
use of the proper commodity code 
number from the Harmonized Tariff 
Schedule. EPA cross-checks and 
monitors imports and exports of 
controlled substances and used 
controlled substances by reviewing 
information from the U.S. Customs 
Service. Both EPA and Customs believe 
a consistent list of numbers from the 
Harmonized Tariff Schedule will ease 
tracking, reporting, and compliance 
monitoring of the ozone-depleting 
substance phaseout program. 


6. Modify the Requirement for a Sales 
Contract That Certifies Exported 
Controlled Substances Will Be 
Transformed or Destroyed 


The current regulations state that 
exporters of class I controlled 
substances must submit to EPA a sales 
contract certifying that the exported 
controlled substances will be 
transformed or destroyed. (40 CFR 
82.13(h)(8)) EPA is changing the 
requirement in § 82.13(h)(8) toa 
requirement similar to the current 
requirement for importers in 
§ 82.13(g)(3)(xii). The new requirement 
requires exporters to submit an invoice 
or sales agreement that includes 
language similar to the IRS certificate 
for transformation or the destruction 
verification for exports of class I 
controlled substances to Article 5 
Parties to the Protocol (developing 
countries). 


7. Applying the Recordkeeping and 
Reporting Requirements to Material 
Obtained From Importers as Well as 
Producers for a Person Who Transforms 
or Destroys Class I Controlled 
Substances 


EPA is extending the recordkeeping 
and reporting requirement for persons 
involved in second-party transformation 
and second-party destruction of class I 
controlled substances, to the quantities 
they themselves did not import. 

EPA is adding a requirement that 
persons keep records if they transform 
or destroy class I controlled substances 
that they did not import. The current 
regulatory text in § 82.13(i) requires a 
person to keep these records only if they 
did not produce the transformed or 
destroyed class I controlled substance. 

With today’s action, EPA is also 
adding to § 82.13(m) a requirement that 
persons report to EPA the names and 
quantities of class I controlled 
substances they transform or destroy 
when they submit an IRS certificate of 
intent to transform or a destruction 
verification to an importer. The current 
regulatory text in § 82.13(m) requires 
persons to report within 45 days of the 
end of the control period the quantities 
of class I controlled substances they 
transform or destroy for which they 
submitted an IRS certificate of intent to 
transform or a destruction verification to 
a producer. EPA is now making the 
recordkeeping and reporting 
requirements apply equally whether the 
person who transforms or destroys the 
substances obtains them from a 
producer or an importer. 


8. Changes to the Recordkeeping and 
Reporting Requirements for Entities 
Allocated Essential-Use Allowances 


EPA is changing the recordkeeping 
and reporting requirements for entities 
allocated essential-use allowances in 
accordance with a decision taken by the 
Parties to the Protocol at the Eighth 
Meeting in 1996. Decision VIII/9 
approved a new reporting format for the 
quantities of production and 
consumption of controlled substances 
obtained by Parties under the essential- 
use authorizations. This accounting 
framework, included in annex IV of the 
document entitled “Report of the Eighth 
Meeting of the Parties to the Montreal 
Protocol on Substances That Deplete the 
Ozone Layer” (UNEP/OzL.Pro.8/12), is 
designed to assist the Parties in, among 
other things, monitoring the amount of 
controlled substances acquired through 
production or through import under 
essential-use authorizations. 

EPA is adopting the exact format 
approved by the Parties to the Protocol 
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as an adjustment to the quarterly 
reporting requirements for each 
company allocated essential-use 
allowances. Under today’s action, each 
company receiving a letter from EPA 
that allocates essential-use allowances 
for a control period will be required to 
submit the information in the Protocol’s 
accounting framework for each quarter. 
Much of the information required in the 
Protocol accounting framework is 
currently required under § 82.13(u) of 
the rule published in the Federal 
Register on May 10, 1995. 

e Protocol accounting framework 
for essential uses is designed to assist 
the Parties in determining whether 
quantities of controlled substances 
claimed for essential uses are actually 
being produced or imported. EPA 
wishes to ensure that quantities of 
phased-out controlled substances that 
the United States nominates to the 
Parties as being essential are fully 
justified. EPA believes today’s 
requirement that companies holding 
essential-use allowances complete the 
Protocol accounting framework will 
ultimately help the United States in 
making credible nominations for future 
years. The accounting framework 
should make more apparent the quantity 
of phased-out controlled substance that 
each company obtains by expending its 
essential-use allowances and the 
amount of that material each company 
then uses in a given year for 
accomplishing the specifically 
designated essential use. To more 
accurately track the use of CFCs 
obtained under the essential-use 
exemption, today’s requirement requires 
submission of data on the number of 
units of each specific product 
manufactured in a control period. A 
company exhibiting a pattern of holding 
unexpended essential-use allowances at 
the end of control periods, or a company 
exhibiting a pattern of holding 
quantities of controlled substances 
obtained with expended essential-use 
allowances that are not incorporated 
into the designated end product during 
that same control period, may indicate 
over-inflated requests for quantities of 
phased-out controlled substances. The 
United States government does not want 
the appearance of overinflated requests 
to jeopardize future approval by the 
Parties of requests for essential-use 
quantities for controlled substances. 

The essential-use procedures 
developed internationally and 
domestically are designed to strictly 
control and limit exceptions to the 
production and consumption phaseout 
of ozone-depleting substances while at 
the same time encouraging a transition 
to a complete phaseout. EPA believes 


that, in accordance with the intent of 
the Decisions taken by the Parties to the 
Protocol, each kilogram of a controlled 
substance authorized after the phaseout 
must be justified as being essential. The 
U.S. government, and EPA in particular, 
is committed to working with U.S. 
companies to continue to obtain the 
justified quantities of phased-out 
controlled substances for essential uses. 


9. Changes to the Reporting 
Requirement for Distributors of 
Laboratory Supplies Under the Global 
Laboratory Essential-Use Exemption 


EPA is making several changes and 
additions to the current § 82.13(v) to 
ease the reporting burden for companies 
supplying class I controlled substances 
under the laboratory essential-use 
exemption. EPA will require that 
companies distributing laboratory 
supplies in accordance with the global 
essential-use exemption in the current 
§ 82.4(r) (82.4(t) in these amendments), 
and Appendix G to Subpart A, maintain 
as records the certifications from each 
laboratory customer for each class I 
controlled substance ordered in a 
control period. EPA will not, however, 
require that distributors of laboratory 
supplies submit the certifications with 
each quarterly report. Under today’s 
amendments, distributors of laboratory 
supplies will continue to receive 


-certifications from labs that class I 


controlled substances are being 
purchased solely for laboratory and 
analytical purposes and are not being 
used for manufacturing and will not be 
resold. The distributor of laboratory 
supplies will continue to collect the 
certifications but will not be required to 
forward them to EPA. The distributor of 
laboratory supplies will continue to 
report each quarter the total quantity of 
each class I controlled substance sold to 
each customer under the global 
essential-use exemption (new 
§ 82.13(x)). Similarly, the distributor 
will continue to report each quarter the 
quantity of each such substance 
received from each producer or importer 
(new § 82.13(v)). The total quantity 
reported will reflect the quantity of each 
class I controlled substance ordered by 
all laboratories during the quarter. Each 
of the labs ordering a class I controlled 
substance will have submitted to the 
distributor, for the distributor to 
maintain in accordance with 
recordkeeping requirements, a one-time- 
per-year certification as in § 82.13({w) of 
the rule published in the Federal 
Register on May 10, 1995 (new 
§ 82.13(y)). 

EPA is collecting information on the 
total quantity of class I controlled 
substances produced and imported 


under the global laboratory essential-use 
exemption in order to meet reporting 
obligations under the Protocol. In 
addition, EPA is collecting information 
on the total quantity of class I controlled 
substances sold to labs in order to meet 
reporting obligations under the Protocol. 
EPA believes these obligations under 
the Protocol can be met through today’s 
changes while at the same time reducing 
the reporting burden for distributors of 
laboratory supplies. 

With today’s action, EPA is permitting 
companies only distributing class I 
controlled substances as reference 
standards for calibrating laboratory 
equipment to request an extension of 
the reporting requirement (new 
§ 82.13(z)). EPA is providing that 
companies distributing reference 
standards of class I controlled 
substances may write a letter to the 
Agency requesting to file annual rather 
than quarterly reports. The quantities of 
class I controlled substances contained 
in a reference standard for calibrating 
laboratory analytical equipment, such as 
a gas chromatograph, are typically 
thousandths or ten thousandths of a 
kilogram. EPA is creating a process for 
replacing the quarterly reporting 
requirement with an annual reporting 
requirement for companies that only sell 
laboratory reference standards, because 
the total quantity of a class I controlled 
substance sold by such companies 
under the global essential-use 
exemption during a year will often be 
less than a kilogram. EPA is creating 
this process for lengthening the 
reporting period for companies that only 
sell reference standards of class I 
controlled substances to ease the overall 
reporting burden. 

oday’s changes are designed to 
reduce the overall reporting burden 
without creating opportunities for abuse 
of the essential-use exemption for 
laboratory and analytical purposes. EPA 
wishes to note that today’s action does 
not change the packaging and purity 
requirements found in Appendix G for 
class I controlled substances distributed 
for laboratory and analytical purposes 
under the global essential-use 
exemption. 


III. Miscellaneous Additional Changes 


Included with today’s revisions are 
miscellaneous corrections and minor 
changes, such as the inclusion of a 
specific address in the definition for 
“Administrator” in § 82.3. The rule also 
includes corrections in § 82.9(a) 
regarding Article 5 allowances available 
to those producers listed in § 82.5 and 
in accordance with the Montreal 
Protocol. This rule re-publishes an 
updated Appendix C to Subpart A, 
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listing Parties to the Montreal Protocol 
and its amendments. Also included are 
the new Appendix J and Appendix K to 
Subpart A. 


IV. Summary of Supporting Analysis 
A. Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Pub. L. 
104—4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local 
and tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit — 
analysis, for proposed and final rules 
with “Federal mandates” that may 
result in expenditures by State, local 
and tribal governments, in the aggregate, 
or by the private sector, of $100 million 
or more in any one year. If a written 
statement is required under section 202, 
section 205 of the UMRA generally 
requires EPA to identify and consider a 
reasonable number of regulatory 
alternatives and adopt the least costly, 
most cost-effective or least burdensome 
alternative that achieves the objectives 
of the rule, unless the Agency explains 
why this alternative is not selected or 
the selection of this alternative is 
inconsistent with law. 

Section 203 of the UMRA requires the 
Agency to establish a plan for obtaining 
input from and informing, educating, 
and advising any small governments 
that may be significantly or uniquely 
affected by the rule. Section 204 of the 
UMRA requires the Agency to develop 
a process to allow elected state, local, 
and tribal government officials to 
provide input in the development of any 
proposal containing a significant 
Federal intergovernmental mandate. 

EPA has determined that this rule 
does not contain a Federal mandate that 
may result in expenditures of $100 
million or more by State, local and tribal 
governments, in the aggregate, or by the 
private sector, in any one year. Most of 
the provisions in today’s rule fulfill the 
obligations of the United States under 
the international treaty, The Montreal 
Protocol on Substances that Deplete the 
Ozone Layer, as well as those 
requirements specifically set forth by 
Congress in sections 604, 606 and 614 
of the Clean Air Act Amendments of 
1990. The remainder merely serve to 
clarify existing regulatory text and 
therefore impose no new additional 
enforceable duties on governmental 
entities or the private sector. The 
majority of the amendments do not 
create significant additional costs for 
either the public or the private sector 
because they address various 


implementation issues without major - 
changes in policy. Viewed as a whole, 
all of today’s amendments do not create 
a Federal mandate resulting in costs of 
$100 million or more in any one year for 
State, local and tribal governments, in 
the aggregate, or for the private sector. 
Thus, today’s rule is not subject to the 
requirements of sections 202 and 205 of 
the UMRA. EPA has also determined 
that this rule contains no regulatory 
requirements that might significantly or 
uniquely affect small governments; 
therefore, EPA is not required to 
develop a plan with regard to small 
governments under section 203. Finally, 
because this proposal does not contain 
a significant intergovernmental 
mandate, the Agency is not required to 
develop a process to obtain input from 
elected state, local, and tribal officials 
under section 204. 


B. Regulatory Flexibility 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. 

The Agency performed an initial 
screening analysis and determined that 
this regulation does not have a 
significant economic impact on a 
substantial number of small entities. 
EPA characterized the regulated 
community by identifying the SIC codes 
of the companies affected by this rule. 
The Agency determined that the 
members of the regulated community 
affected by today’s rule are generally not 
small businesses. Small governments 
and small not-for-profit organizations 
are not subject to the provisions of 
today’s rule. The provisions in the 
accelerated phaseout rule and today’s 
action regulate large, multinational 
corporations that either produce, 
import, export, transform or destroy 
ozone-depleting chemicals controlled by 
this rule. To the extent that today’s 
actions affect entities other than large, 
multinational corporations, there are 
few that are small entities and the 
economic impact is negligible. Thus, 
today’s rule will not have a significant 
economic impact on a substantial 
number of small entities. The rule 
includes changes to recordkeeping or 
reporting requirements. Those changes 
included in today’s rule that increase 
reporting burden only apply to large 
companies (pharmaceutical companies 
holding essential-use allowances). In 


general, for small entities, the changes 
in today’s action reduce reporting and 
recordkeeping. 

EPA has determined that it is not 
necessary to prepare a regulatory 
flexibility analysis in connection with 
this final rule. EPA has also determined 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. 


C. Executive Order 12866 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), the Agency 
must determine whether this regulatory 
action is “significant” and therefore 
subject to OMB review and the 
requirements of the Executive Order. 
The Order defines a “‘significant”’ 
regulatory action as one that is likely to 
result in a rule that may: 

(1) have an annual effect on the 
economy of $100 million or more, or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; 

(2) create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

&) alter the 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

It has been determined by EPA and 
OMB that this rule is not a “significant 
regulatory action” within the meaning 
of the Executive Order. 


D. Applicability of E.O. 13045 
Children’s Health Protection 


This rule is not subject to E.O. 13045, 
entitled ‘Protection of Children from 
Environmental Health Risks and Safety 
Risks” (62 FR 19885, April 23, 1997), 
because it does not involve decisions on 
environmental health risks or safety 
risks that may disproportionately affect 
children. 


E. Paperwork Reduction Act 


The revised information collection 
requirements in these amendments have 
been submitted for approval to OMB 
under the Paperwork Reduction Act, 44 
U.S.C. 3501 et seq. An Information 
Collection Request (ICR) document has 


been prepared by EPA (ICR No. 1432.17) 


and a copy may be obtained from Sandy 
Farmer by mail at OPPE Regulatory 
Information Division; U.S. 
Environmental Protection Agency 
(2137); 401 M St., SW., Washington, DC 
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20460, by email at 
farmer.sandy@epamail.epa.gov, or by 
calling (202) 260-2740. A copy may also 
be downloaded off the internet at http:/ 
/www.epa.gov/icr. The additional 
information requirements in these 
amendments are not effective until OMB 
approves them. 

The information collection under this 
rule is authorized under sections 603(b) 
and 114 of the Clean Air Act 
Amendments of 1990 (CAA). This 
information collection is conducted to 
meet U.S. obligations under Article 7, 
Reporting Requirements, of the 
Montreal Protocol on Substances that 
Deplete the Ozone Layer (Protocol); and 
to carry out the requirements of Title VI 
of the CAA, including sections 603 and . 
614. 

The reporting requirements included 
in the amendments to the current rule 
are designed to: 

(1) Ensure compliance with the 
restrictions on production, import and 
export of controlled ozone-depleting 
substances after the phaseout of class I 
substances (except methyl bromide) 

after January 1, 1996; 


(2) Allow exempted production and 
import for certain essential uses and the 
consequent tracking of that production 


-and import; 


(3) Address industry and Federal 
concerns regarding the illegal import of 
mislabelled used controlled substances 
that are claimed to be undercutting U.S. 
markets; 

(4) Respond to industry comments on 
the functioning of the program to 
streamline reporting and eliminate 
administrative inefficiencies; 

(5) Satisfy U.S. obligations under the 
international treaty, the Montreal 
Protocol on Substances that Deplete the 
Ozone Layer (Protocol), to report data 
under Article 7; 

(6) Fulfill statutory obligations under 
Section 603(b) of Title VI of the Clean 
Air Act Amendments of 1990 (CAA) for 
reporting and monitoring; 

7) Provide information to report to 
Congress on the production, use and 
consumption of class I and class II 
controlled substances as statutorily 
required in Section 603(d) of Title VI of 


the CAA. 


EPA informs respondents that they 
may assert claims of business 


confidentiality for any ofthe 
information they submit. Information 
claimed confidential will be treated in 
accordance with the procedures for 
handling information claimed as 
confidential under 40 CFR Part 2, 
Subpart B, and will be disclosed only if 
EPA determines that the information is 
not entitled to confidential treatment. If 
no claim of confidentiality is asserted 
when the information is received by 
EPA, it may be made available to the 
public without further notice to the 
respondents (40 CFR 2.203). 


The information collection 
requirements for this action have an 
estimated reporting burden averaging 
23.3 hours per response. This estimate 
includes time for reviewing 
instructions, searching existing data . 
sources, gathering and maintaining the 
data needed and completing the 
collection of information. 


The estimate includes the time 
needed to comply with EPA’s reporting 
requirements, as well as that used for 
the completion of the reports under the 
amended regulations. 


Collecti tivit 


Number of 
respondents 


Total Hours per 


response Total hours 


Producer's Report 


Importer’s Report 
Notification of Trade 


Export Report 
Lab Certification 


Class II Report 
Transformation & Destruction 


Essential Use Allowance Holders 


Lab Suppliers 


Lab Suppliers—Reference Standards 


Total burden hrs 


16 512 
16 


De 


Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 


An Agency may not conduct or 
sponsor, and a person is not required to 


respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR Part 9 and 48 CFR Chapter 
15. 


Send comments on the Agency’s need 
for this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, including through 
the use of automated collection 
techniques to the Director, OPPE 
Regulatory Information Division; U.S. 
Environmental Protection Agency 
(2137); 401 M St., SW; Washington, DC 
20460; and to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, 725 17th St., 
NW, Washington, DC 20503, marked 
“Attention: Desk Officer for EPA.” 


Include the ICR number in any 
correspondence. 


F. Executive Order 12875 


Today’s action does not impose any 
unfunded mandate upon any State, 
local, or tribal government; therefore, 
Executive Order 12875 does not apply 
to this rulemaking. 


G. Submission to Congress and the 
General Accounting Office 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 


Responses/ = 
respondent | responses | | 
12 48 
10 10 80 800 
Se 14 56 16 896 
12 48 32 1536 
4 16 24 384 
Tn 10 10 16 160 
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report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 


List of Subjects in 40 CFR Part 82 


Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Chemicals, 
Chlorofluorocarbons, Exports, 
Hydrochlorofluorocarbons, Imports, 
Ozone layer, Reporting and 
recordkeeping requirements. 

Dated: July 17, 1998. 

Carol M. Browner, 
Administrator. 


40 CFR part 82 is amended as follows: 


PART 82—PROTECTION OF 
STRATOSPHERIC OZONE 


1. The authority citation for part 82 
continues to read as follows: 


Authority: 42 U.S.C. 7414, 7601, 7671- 
76714. 


Subpart A—Production and 
Consumption Controls 


2. Section 82.1 is revised to read as 
follows: 


§82.1 Purpose and scope. 

(a) The purpose of the regulations in 
this subpart is to implement the 
Montreal Protocol on Substances that 
Deplete the Ozone Layer and sections 
602, 603, 604, 605, 606, 607, 614 and 
616 of the Clean Air Act Amendments 
of 1990, Public Law 101-549. The 
Protocol and section 604 impose limits 
on the production and consumption 
(defined as production plus imports 
minus exports, excluding transhipments 
and used controlled substances) of 
certain ozone-depleting substances, 
according to specified schedules. The 
Protocol also requires each nation that 
becomes a Party to the agreement to 
impose certain restrictions on trade in 
ozone-depleting substances with non- 
Parties. 

(b) This subpart applies to any person 
that produces, transforms, destroys, 
imports or exports a controlled 
substance or imports or exports a 
controlled product. 


§ 82.2 [Removed and reserved] 

3. Section 82.2 is removed and 
reserved. 

4. Section 82.3 is amended by adding 
new definitions in alphabetical order for 
the terms “Confer”, “Individual 
Shipment”, “Montreal Anniversary 


Amendments”, “National Security 
Allowances”, ‘“‘Non-Objection Notice’’, 
and “Source Facility” and revising 
definitions in alphabetical order for 
‘Administrator’, “Destruction”, 
“Importer”, “‘Nations complying with, 
but not joining, the Protocol”, 
“Transhipment”’, and ‘“‘Unexpended 
Essential-Use Allowances’”’. 


§ 82.3 Definitions. 

As used in this subpart, the term: 

Administrator means the 
Administrator of the United States 
Environmental Protection Agency or his 
authorized representative. For purposes 
of reports and petitions, the 
Administrator must be written at the 
following mailing address: EPA (6205)), 
Stratospheric Protection Division, 401 
M Street, SW, Washington, DC 20460. 

Confer means to shift the essential-use 
allowances obtained under § 82.4(u) 
from the holder of the unexpended 
essential-use allowance to a person for 
the production of a specified controlled 
substance, or to shift the destruction 
and transformation credits obtained 
under § 82.9(f) from the holder of the 
unexpended destruction and 
transformation credits to a person for 
the production of a specified controlled 
substance. 


* * * * * 


Destruction means the expiration of a 
controlled substance to the destruction 
efficiency actually achieved, unless 
considered completely destroyed as 
defined in this section. Such destruction 
does not result in a commercially useful 
end product and uses one of the 
following controlled processes approved 
by the Parties to the Protocol: 

(1) Liquid injection incineration; 

(2) Reactor cracking; 

(3) Gaseous/fume oxidation; 

(4) Rotary kiln incineration; 

(5) Cement kiln; 

(6) Radio uency plasma; or 

(7) Municipal waste incinerators only 
for the destruction of foams. 

* * * * * 

Importer means the importer of record 
listed on U.S. Customs Service forms for 
imported controlled substances, used 
controlled substances or controlled 
products. 

Individual shipment means the 
kilograms of a used controlled substance 
for which a person may make one (1) 
U.S. Customs entry, not to be dis- 
aggregated, as identified in the non- 
objection letter from the Administrator 
under § 82.13(g). 

Montreal Anniversary amendments 
means the Montreal Protocol, as 


amended at the Ninth Meeting of the 
Parties to the Montreal Protocol in 
Montreal in 1997. 

National Security allowances means 
the privileges granted by this subpart to 
produce or import class II controlled 
substances until January 1, 2015, as 
determined by the Administrator in 
accordance with § 82.9(g). 

Nations complying with, but not 
joining, the Protocol means any nation 
listed in Appendix C, Annex 2, to this 
subpart. 

Non-objection notice means the 
privilege granted by the Administrator 
to import a specific individual shipment 
of used controlled substance in 
accordance with § 82.13(g). 

Source facility means the exact 
location from which a used controlled 
substance was recovered from a piece of 
equipment, including the name of the 
company responsible for, or owning the 
location, a contact person at the 
location, the mailing address for that 
specific location, as well as a phone 
number and a fax number for the 
contact person at the location. 

Transhipment means the continuous 
shipment of a controlled substance, 
from a foreign state of origin through the 
United States or its territories, to a 
second foreign state of final destination, 
as long as the shipment does not enter 
into United States jurisdiction. A 
transhipment, as it moves through the 
United States or its territories, cannot be 
re-packaged, sorted or otherwise 
changed in condition. 

* * * * a 

Unexpended essential-use allowances 
means essential-use allowances that 
have not been used. At any time in any 
control period a person’s unexpended 
essential-use allowances are the total of 
the level of essential-use allowances the 
person has authorization under this 
subpart to hold at that time for that 
control period, minus the level of 
controlled substances that the person 
has imported or had produced in that 
control period until that time. 

* * * * * 

5. Section 82.4 is amended by revising 
paragraphs (d), (e), by redesignating 
paragraphs (1) through (s) as (n) through 
(u) and redesignating paragraphs (f) 
through (k) as (g) through (1); by revising 
newly designated paragraph, (j), (t), and 
by adding paragraphs (f), (m), (1)(4), 
(t)(3), and (u)(3) to read as follows: 


§ 82.4 Prohibitions. 
* * * * 


(d) Effective January 1, 1996, for any 
class I, Group I, Group H, Group III, 


= 
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Group IV, Group V, or Group VII 
controlled substances, no person may 
import (except for transhipments or 
heels), at any time in any control period, 
(except for controlled substances that 
are transformed or destroyed) in excess 
of the amount of unexpended essential- 
use allowances or exemption as 
allocated under this section, or the 
amount of unexpended destruction and 
transformation credits obtained under 
§ 82.9, held by that person under the 
authority of this subpart at that time for 
that control period. Every kilogram of 
excess importation (other than 
transhipments or heels) constitutes a 
separate violation of this subpart. 

e) Effective January 1, 1996, no 
person may place an order by conferring 
essential-use allowances for the 
production of the class I controlled 
substance, at any time in any control 
period, in excess of the amount of 
unexpended essential-use allowances, 
held by that person under the authority 
of this subpart at that time for that 
control period. Effective January 1, 
1996, no person may import a class I 
controlled substance with essential-use 
allowances, at any time in any control 
period, in excess of the amount of 
unexpended essential-use allowances, 
held by that person under the authority 
of this subpart at that time for that 
control period. No person may import or 
place an order for the production of a 
class I controlled substance with 
essential-use allowances, at any time in 
any control period, other than for the 
class I controlled substance(s) for which 
they received essential-use allowances 
under paragraph (u) of this section. 
Every kilogram of excess production 
ordered in excess of the unexpended 
essential-use allowances conferred to 
the producer constitutes a separate 
violation of this subpart. Every kilogram 
of excess import in excess of the 
unexpended essential-use allowances 
held at that time constitutes a separate 
violation of this subpart. 

(f) Effective January 1, 1996, no 
person may place an order by conferring 
_ transformation and destruction credits 
for the production of the class I 
controlled substance, at any time in any 
control period, in excess of the amount 
of transformation and destruction 
credits, held by that person under the 
authority of this subpart at that time for 
that control period. Effective January 1, 
1996, no person may import class I 
controlled substance, at any time in any 
control period, in excess of the amount 
of transformation and destruction 
credits, held by that person under the 
authority of this subpart at that time for 
that control period. No person may 
import or place an order for the 


production of a class I controlled 
substance with transformation and 
destruction credits, at any time in any 
control period, other than for the class 
I controlled substance(s) for which they 
received transformation and destruction 
credits as under § 82.9(f). Every 
kilogram of excess production ordered 
in excess of the unexpended 
transformation and destruction credits 
conferred to the producer constitutes a 
separate violation of this subpart. Every 
kilogram of excess import in excess of 
the unexpended transformation and 
destruction credits held at that time 
constitutes a separate violation of this 
subpart. 


* * * * * 


(j) Effective January 1, 1995, no 
person may import, at any time in any 
control period, a used class I controlled 
substance, without having received a 
non-objection notice from the 
Administrator in accordance with 
§ 82.13(g)(2) and (3). A person issued a 
non-objection notice for the import of an 
individual shipment of used controlled 
substances may not transfer or confer 
the right to import, and may not import 
any more than the exact quantity, in 
kilograms, of the used controlled 
substance cited in the non-objection 
notice. Every kilogram of importation of 
used controlled substance in excess of 
the quantity cited in the non-objection 
notice issued by the Administrator in 
accordance with § 82.13(g)(2) and (3) 
constitutes a separate violation. 


() zee 

(4) Import or export any quantity of a 
controlled substance listed in Class I, 
Group VII, in Appendix A to this 
subpart, from or to any foreign state not 
Party to the Copenhagen Amendments 
(as noted in Appendix C, Annex l, to 
this subpart), unless that foreign state is 
complying with the Copenhagen 
Amendments (as noted in Appendix C, 
Annex 2, to this subpart. 

(m) Effective October 5, 1998, no 
person may export a controlled product 
to a Party listed in Appendix J of this 
subpart in any control period after the 
control period in which EPA publishes 
a notice in the Federal Register listing 
that Party in Appendix J of this subpart. 
EPA will publish a notice in the Federal 
Register that lists a Party in Appendix 
] if the Party formally presents to the 
U.S. a government document through its 
embassy in the United States stating that 
it has established a ban on the import 
of controlled products and a ban on the 
manufacture of those same controlled 
products. 


* * * * * 


(t) Effective January 1, 1996, essential- 
use allowances are apportioned to a 
person under paragraph (t)(2) of this 
section for the exempted production or 
importation of specified class I 
controlled substances solely for the 
purposes listed in paragraphs (t)(1)(i) 
and (ii) of this section. Effective October 
5, 1998 production and importation of 
class I controlled substances for the 
purposes listed in paragraph (t)(1)(iii) of 
this section are exempted as an essential 
use if conducted in accordance with 
requirements in § 82.13(v) through (z) 
and Appendix G to subpart A. 


(3) Effective for the 1999 control 
period and thereafter, EPA will allocate 
essential-use allowances for quantities 
of a specific class I controlled substance 
by means of a confidential letter to each 
person nominated by the United States 
to the UNEP Ozone Secretariat of the 
Montreal Protocol and approved by the 
Parties for an essential use exemption 
for the control period in question, EPA 
will thereafter publish a notice in the 
Federal Register of the allocations made 
for the control period in question. 

(u) The following exemptions apply to 
the production and consumption 
restrictions under paragraphs (n), (0), 
and (p), of this section: 

(3) National security interests—A 
person may obtain national security 
allowances to produce HCFC-141b after 
January 1, 2003, as an exemption to 
paragraph (n) of this section, only for 
specific purposes deemed by the 
Administrator to be national security 
interests in accordance with the 
procedures in § 82.9. A person may 
obtain national security allowances to 
import HCFC-141b after January 1, 2003, 
as an exemption to paragraph (0) of this 
section, only for specific purposes 
deemed by the Administrator to be 
national security interests in accordance 
with the procedures in § 82.9. No person 
may produce or import a class II 
controlled substance under this - 

ara: h on or after January 1, 2030. 
. 6. Section 82.9 is amended by revising 
the section heading and paragraphs, (a) 
and (c), and adding paragraph (g) to read 
as follows: 


§82.9 Availability of allowances in 
addition to baseline production allowances. 

(a) Every person apportioned baseline 
production allowances for class I 
controlled substances under § 82.5 (a) 
through (f) of this subpart is also granted 
Article 5 allowances equal! to: 

(1) 10 percent of their baseline 
production allowances listed for class I, 
Group I, Group III, Group IV, and Group 
V controlled substances listed under 


y 
= * * * * 
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§ 82.5 of this subpart for each control 
period ending before January 1, 1996; 

(2) 10 percent of their baseline 
production allowances for class I, Group 
VI controlled substances listed under 
§ 82.5 of this subpart for each control 
period ending before January 1, 2001; 

(3) 15 percent of their baseline 
production allowances for class I, Group 
II controlled substances listed under 
§ 82.5 of this subpart for each control 
period beginning January 1, 1994, until 
January 1, 2003; 

(4) 15 percent of their baseline 
production allowances for class I, Group 
I, Group III, Group IV, and Group V 
controlled substances listed under 
§ 82.5 of this subpart for each control 
period beginning January 1, 1996, until 
January 1, 2010; and 

(5) 15 percent of their baseline 
production allowances for class I, Group 
VI controlled substances listed under 
§ 82.5 of this subpart for each control 
period beginning January 1, 2005, until 
January 1, 2015. 


* * * * * 


(c) A company may increase or 
decrease its production allowances or 
its Article 5 allowances by trading with 
another Party to the Protocol according 
to the provision under this paragraph 
(c). A nation listed in Appendix C to 
this subpart (Parties to the Montreal 
Protocol) must agree either to transfer to 
the person for the current control period 
some amount of production that the 
nation is permitted under the Montreal 
Protocol or to receive from the person 
for the current control period some 
amount of production that the person is 
permitted under this subpart. If the 
controlled substance is to be returned to 
the Party from whom production 
allowances are received, the request for 
production allowances shall also be 
considered a request for consumption 
allowances under § 82.10(c). If the 
controlled substance is to be sold in the 
United States or to another Party (not 
the Party from whom the allowances are 
received), the U.S. company must . 
expend its consumption allowances 
allocated under § 82.6 and § 82.7 in 
order to produce with the additional 
production allowances. 

(1) For trades from a Party, the person 
must obtain from the principal 
diplomatic representative in that 
nation’s embassy in the United States a 
signed document stating that the 
appropriate authority within that nation 
has established or revised production 
limits for the nation to equal the lesser 
of the maximum production that the 
nation is allowed under the Protocol 
minus the amount transferred, the 
maximum production that is allowed 


under the nation’s applicable domestic 
law minus the amount transferred, or 
the average of the nation’s actual 
national production level for the three 
years prior to the transfer minus the 
production transferred. The person must 
submit to the Administrator a transfer 
request that includes a true copy of this 
document and that sets forth the 
following: 

(i) The identity and address of the 
person; 

(ii) The identity of the Party; 

(iii) The names and telephone 
numbers of contact persons for the 
person and for the Party; 

{iv) The chemical type and level of 
production being transferred; 

(v) The control period(s) to which the 
transfer applies; and 

(vi) For increased production 
intended for export to the Party from 
whom the allowances would be 
received, a signed statement of intent to 
export to the Party. 

2) For trades to a Party, a person 
must submit a transfer request that sets 
forth the following: 

(i) The identity and address of the 
person; 

(ii) The identity of the Party; © 

(iii) The names and telephone 
numbers of contact persons for the 
person and for the Party; 

(iv) The chemical type and level of 
allowable production to be transferred; 
and 


(v) The control period(s) to which the 
transfer applies. 

(3) After receiving a transfer request 
that meets the requirements of 
paragraph (c)(2) of this section, the 
Administrator may, at his discretion, 
consider the following factors in 
deciding whether to approve such a 
transfer: 

(i) Possible creation of economic 
hardship; 

(ii) Possible effects on trade; 

(iii) Potential environmental 
implications; and 

(iv) The total amount of unexpended 
production allowances held by United 
States entities. 

(4) The Administrator will issue the 
person a notice either granting or 
deducting production allowances or 
Article 5 allowances and specifying the 
control period to which the transfer 
applies, provided that the request meets 
the requirement of paragraph (c)(1) of 
this section for trades from Parties and 
paragraphs (c)(2) of this section for 
trades to Parties, unless the 
Administrator has decided to 
disapprove the trade under paragraph 
(c)(3) of this section for trades to Parties. 
For a trade from a Party, the 
Administrator will issue a notice that 


revises the allowances held by the 
person to equal the unexpended 
production allowances or Article 5 
allowances held by the person under 
this subpart plus the level of allowable 
production transferred from the Party. 
For a trade to a Party, the Administrator 
will issue a notice that revises the 
production limit for the person to equal 
the lesser of: 

(i) The unexpended production 
allowances or Article 5 allowances held 
by the person under this subpart minus 
the amount transferred; or 

(ii) The unexpended production 
allowances or Article 5 allowances held 
by the person under this subpart minus 
the amount by which the United States © 
average annual production of the 
controlled substance being traded for 
the three years prior to the transfer is 
less than the total allowable production 
allowable for that substance under this 
subpart minus the amount transferred. 
The change in allowances willbe — 
effective on the date that the notice is 
issued. 

(5) If after one person obtains 
approval for a trade of allowable 
production of a controlled substance to 
a Party, one or more other persons 
obtain approval for trades involving the 
same controlled substance and the same 
control period, the Administrator will 
issue notices revising the production 
limits for each of the other persons 
trading that controlled substance in that 
control period to equal the lesser of: 

(i) The unexpended production 
allowances or Article 5 allowances held 
by the person under this subpart minus 
the amount transferred; or 

(ii) The unexpended production 
allowances or Article 5 allowances held 
by the person under this subpart minus 
the amount by which the United States 
average annual production of the 
controlled substance being traded for 
the three years prior to the transfer is 
less than the total allowable production 
for that substance under this subpart 
multiplied by the amount transferred 
divided by the total amount transferred 
by all the other persons trading the same 
controlled substance in the same control 
period minus the amount transferred by 
that person. 

(iii) The Administrator will also issue 
a notice revising the production limit 
for each person who previously 
obtained approval of a trade of that 
substance in that control period to equal 
the unexpended production allowances 
or unexpended Article 5 allowances 
held by the person under this subpart 
plus the amount by which the United 
States average annual production of the 
controlled substance being traded for 
the three years prior to the transfer is 
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less than the total allowable production 
under this subpart multiplied by the 
amount transferred by that person 
divided by the amount transferred by all 
of the persons who have traded that 
controlled substance in that control 
period. The change in production 
allowances or Article 5 allowances will 
be effective on the date that the notice 
is issued. 


* * * * * 


(g) Effective October 5, 1998, and 
until December 31, 1999, an agency, 
department, or instrumentality of the 
United States may petition the 
Administrator for national security 
allowances for HCFC-141b in 
accordance with § 82.4(v) and as an 
exemption to prohibitions in §§ 82.4(o0) 
through 82.4(p) by submitting the 
following: 

(1) Name and address of U.S. 
government national security entity; 
name of contact person and phone and 
fax numbers and e-mail address; 

(2) Quantity (in kilograms) of HCFC- 
141b needed for the control period for 
the national security interest; 

(3) A description of the national 
security interest met by the use of 
HCFC-141b; 

(4) A technical description of the use 
of HCFC-141b; 

(5) A technical description of why 
alternatives and substitutes are not 
sufficient to eliminate the national 
security use of HCFC-141b; and 

(6) A detailed analysis showing why 
stockpiled, recovered or recycled 
quantities are deemed to be technically 
and economically infeasible for use. 

(i) Effective October 5, 1998, the 
Administrator will issue an agency, 
department, or instrumentality of the 
United States national security 
allowances for HCFC—141b that the 
Administrator determines are necessary 
to national security interests based on 
information received in accordance with 
paragraph (g) of this section. The 
Administrator may decide not to grant 
national security allowances if: the 
national security interest can be met by 
the use of a substance other than HCFC- 
141b; the national security interest can 
be met by the use of existing supplies 
of HCFC-—141b; there is evidence of 
fraud or misrepresentation; approval of 
the allowances would be inconsistent 
with the Montreal Protocol or Decisions 
of the Parties; approval of the 
allowances would be inconsistent with 
the Clean Air Act Amendments of 1990; 
or approval of the allowances may 
reasonably be expected to endanger 
public health or welfare. The grant of 
national security allowances will be 
effective on the date that the notice 


specified in paragraph (g)(2) of this 
section is issued. 

(ii) Effective October 5, 1998, if the 
Administrator decides not to grant the 
request for national security allowances 
for any of the reasons stated in 
paragraph (g)(1) of this section, the 
Administrator will issue an objection 
letter disallowing the request for 
national security allowances. Within ten 
working days after receipt of the 
objection letter, the requestor may file a 
one-time petition of appeal, with 
supporting reasons, with the 
Administrator. The Administrator may 
affirm the disallowance or grant an 
allowance, as she/he finds appropriate 
in light of the available evidence. If no 
appeal is taken by the tenth day after 
receipt of the objection letter, the 
disallowance will be final on that day. 

7. Section 82.12 is amended by 
adding paragraph (a)(3) to read as 
follows: 


§ 82.12 Transfers. 

(a * 

(3) A person holding essential-use 
allowances for class I, Group I 
controlled substances for metered-dose 
inhalers (MDIs) may increase or 
decrease their essential-use allowances 
in an emergency situation by trading 
with another Party to the Protocol 
according to the provisions under this 
paragraph (a)(3). A nation listed in 
Appendix C to this subpart (Parties to 
the Montreal Protocol) must agree either 
to transfer to the person for a specified 
control period some amount of their 
essential-use authorizations for MDIs 
that the nation is permitted under the 
Montreal Protocol or to receive from the 
person for a specified control period 
some amount of essential-use 
allowances that the person is permitted 
under this subpart. 

(i) For trades from a Party or to a 
Party, the person must submit to the 
Administrator a request to revise and 
transfer essential-use authorizations that 
sets forth the following: 

(A) The identity and address of the 

erson; 

(B) The identity of the Party; 

(C) The names, telephone and fax 
numbers of contact persons for the 
person and for the Party; 

(D) The chemical type and level of 
essential-use authorizations being 
transferred; 

(E) The control period(s) to which the 
transfer applies; 

(F) Documentation and analysis 
confirming the emergency situation due 
to a catastrophic natural event or war 
regarding the manufacture of MDIs, (if 
the situation exists in a foreign state, a 
signed document from the principal 


diplomatic representative in that 
nation’s embassy in the United States 
introducing a letter from the authority 
within that foreign state responsible for 
health and a letter from the authority 
within that foreign state responsible for 
environmental international agreements 
certifying an emergency situation due to 
a catastrophic natural event or war and 
agreeing to a transfer of essential-use 
authorizations); 

(G) Documentation and analysis that 
demonstrates the emergency situation 
seriously threatens the treatment of 
patients with asthma or Chronic 
Obstructive Pulmonary Disease (COPD), 
(if the situation exists in a foreign state, 
a signed document from the principal 
diplomatic representative in that 
nation’s embassy in the United States 
introducing a letter from the authority 
within that foreign state responsible for 
health and a letter from the authority 
within that foreign state responsible for 
environmental international agreements 
certifying an emergency situation that 
seriously threatens the treatment of 
patients with asthma or COPD and 
agreeing to a transfer of essential-use 
authorizations); and 

(H) A certification of the accuracy of 
the information submitted. 

(ii) After receiving a transfer request 
that meets the requirements of 
paragraph (a)(3) of this section, the 
Administrator may, at her/his 
discretion, consider the following 
factors in deciding whether to approve 
such a transfer: 

(A) Information sufficient to make a 
determination regarding whether the 
situation is an emergency due to a 
catastrophic natural event or war; 

(B) Possible serious threats to the 
treatment of patients with asthma and 
COPD; 

(C) Possible creation of economic 
hardship; 

(D) Possible effects on trade; 

(E) Potential environmental 
implications; and 

) The total amount of unexpended 
essential-use allowances held by United 
States entities. . 

(iii) The Administrator will issue a 
notice to the UNEP Ozone Secretariat, 
through the U.S. Department of State, 
agreeing with the transfer of essential- 
use authorizations and specifying the 
control period to which the transfer 
applies, provided that the request meets 
the requirement of paragraph (a)(3)(i), of 
this section for trades from Parties or 
trades to Parties, unless the 
Administrator has decided to 
disapprove the trade under paragraph 
(a)(3)(ii) of this section. For an approved 
trade from a Party, the Administrator 
will issue a letter that revises the 
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essential-use allowances held by the 
person to equal the unexpended 
essential-use aliowances held by the 
person under this subpart plus the 
amount of essential-use authorizations 
transferred from the Party for the 
specific control period. For an approved 
trade to a Party, the Administrator will 
issue a notice that revises the essential- 
use allowances held by the person to 
equal the unexpended essential-use 
allowances held by the person under 
. this subpart minus the amount of 
essential-use authorizations transferred 
to the Party for the specific control 
period. 
8. Section 82.13 is amended by 
revising paragraphs (b), (£)(1)(iv), (£)(2) 
introductory text, (f)(2) (xiv), and 
(f)(2)(xvi), by adding (f)(2)(xvii), by 
removing paragraph (f)(3)(v) and 
redesignating (f)(3)(vi) through (xiii) as 
(f)(3)(v) through (xii), and revising 
newly designated (f)(3)(xi) through 
(xiii), by revising paragraphs. (g)(1)(vii), 
(g)(1)(xvi), (g)(2) and the first (g)(3), by 
adding paragraph (g)(1)(xvii), by 
redesignating the second (g)(3) 
“Reporting Requirements—Importers,” 
as (g)(4) and revising the newly 
designated (g)(4)(iii) and (xiii), by 
adding paragraphs (g)(4)(xiv) and 
(g)(4)(xv), by revising paragraphs (h)(8), 
(i) introductory text, (m), (u), (v), and 
redesignating paragraph (w) as 
paragraph (y), and adding paragraphs 
(w), (x) and (z) to read as follows: 


§82.13 Recordkeeping and reporting 


requirements. 
(b) Reports and records required by 


this section may be used for purposes of 
compliance determinations. These 
requirements are not intended as a 
limitation on the use of other evidence 
admissible under the Federal Rules of 
Evidence. Failure to provide the reports, 
petitions and records required by this 
section, and to certify the accuracy of 
the information in the reports, petitions 
and records required by this section, 
will be considered a violation of this 
subpart. False statements made in 
reports, petitions and records will be 
considered violations of Section 113 of 


the Clean Air Act. 
(f) * 
(1) 


(iv) The quantity of any fugitive losses 
accounted for in the production figures; 
and 


* * * * 


(2) Every producer of a class I or class 
II controlled substance during a control 


period must maintain the following 
records: 
+ * * * * 

(xiv) Written verifications that 
essential-use allowances were conveyed 
to the producer for the production of 
specified quantities of a specific 
controlled substance that will only be 
used for the named essential-use and 
not resold or used in any other 
manufacturing process. . 

* * * * * 

(xvi) Written verifications from a U.S. 
purchaser that the controlled substance 
was exported to an Article 5 country in 
cases when Article 5 allowances were 
expended during production; and 

xvii) Written certifications that the 
quantities of controlled substances 
purchased will be used as a process 
agent in accordance with the definition 
of controlled substance in § 82.3. 

* * * * * 


3 


(xi) The certifications from essential- 
use allowance holders stating that the 
controlled substances were purchased 
solely for specified essential uses and 
will not be resold or used in any other 
manufacturing process; 

(xii) In the case of laboratory essential 
uses, a Certification from distributors of 
laboratory supplies that controlled 
substances were purchased for sale to 
laboratory customers who certify that 
the substances will only be used for 
laboratory applications and will not be 
resold or used in manufacturing; or, if 
sales are made directly to laboratories, 
certifications from laboratories that the 
controlled substances will only be used 
for laboratory applications and will not 
be resold or used in manufacturing; and 

(xiii) The certifications from 
purchasers of controlled substances that 
the controlled substance will be used as 
a process agent in accordance with the 
definition of controlled substance in 


§ 82.3. 
(1) 
(vii) The commodity code for the 


controlled substances shipped, which 
must be one of those listed in Appendix 
K to this subpart; 

(xvi) Copies of certifications that 
imported controlled substances are 
being purchased for essential laboratory 
and analytical applications or being 
purchased for eventual sale to 
laboratories that certify the controlled 
substances are for essential laboratory 
applications. 

xvii) Written certifications that the 
quantities of controlled substances 
purchased will be used as a process 


agent in accordance with the definition 
of controlled substance in § 82.3. 

(2) Petitioning—importers of used, 
recycled or reclaimed controlled 
substances. For each individual 
shipment (not to be aggregated) over 5 
pounds of a used controlled substance 
as defined in § 82.3, an importer must 
submit directly to the Administrator, at 
least 40 working days before the 
shipment is to leave the foreign port of 
export, the following information in 
petition: 

(i) The name and quantity in 
kilograms of the used controlled 
substance to be imported; 

(ii) The name and address of the 
importer, the importer ID number, the 
contact person, and the phone and fax 
numbers; 

(iii) Name, address, contact person, 
phone number and fax number of all 
previous source facilities from which 
the used controlled substance was 
recovered; 

(iv) A detailed description of the 
previous use of the controlled substance 
at each source facility and dated 
documents indicating the date the 
material was put into the equipment at 
each source facility (material must have 
remained in the equipment at least 24 
months prior to recovery to be 
considered previously used); 

(v) A list of the name, make and 
model number of the equipment from 
which the material was recovered at 
each source facility; 

(vi) Name, address, contact person, 
phone number and fax number of the 
exporter and of all persons to whom the 
material was transferred or sold after it 
was recovered from the source facility; 

(vii) The U.S. port of entry for the 
import, the expected date of shipment 
and the vessel transporting the 
chemical. If at the time of submitting a 
petition the importer does not know the 
U.S. port of entry, the expected date of 
shipment and the vessel transporting 
the chemical, and the importer receives 
a non-objection notice for the individual 
shipment in the petition, the importer is 
required to notify the Administrator of 
this information prior to the actual U.S. 
Customs entry of the individual 
shipment; 

(viii) A description of the intended 
use of the used controlled substance, 
and a copy of the contract for the 
purchase of the controlled substance 
that includes the name, address, contact 
person, phone number and fax number 
of the purchaser; 

(ix) The name, address, contact 
person, phone number and fax number 
of the U.S. reclamation facility, where 
applicable; 
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(x) If someone at the source facility 
recovered the controlled substance from 
the equipment, the name and phone and 
fax numbers of that person; 

(xi) If the imported controlled 
substance was reclaimed in a foreign 
Party, the name, address, contact 
person, phone number and fax number 
of any or all foreign reclamation 
facility(ies) responsible for reclaiming 
the cited shipment; 

(xii) An export license from the 
appropriate government agency in the 
country of export and, if recovered in 
another country, the export license from 
the appropriate government agency in 
that country; 

(xiii) If the imported used controlled 
substance is intended to be sold as a 
refrigerant in the U.S., the name and 
address of the U.S. reclaimer who will 
bring the material to the standard 
required under section 608 (§ 82.152(g)) 
of the CAA, if not already reclaimed to 
those specifications; and 

(xiv) A certification of accuracy of the 
information submitted in the petition. 

(3) Starting on the first working day 
following receipt by the Administrator 
of a petition to import a used class I 
controlled substance, the Administrator 
will initiate a review of the information 
submitted under paragraph (g)(2) of this 
section and take action within 40 
working days to issue either an 
objection-notice or a non-objection 
notice for the individual shipment to 
the person who submitted the petition 
to import the used class I controlled 
substance. 

(i) For the reasons listed in this 
paragraph, the Administrator may issue 
an objection notice to a petition: 

(A) If the Administrator determines 
that the information is insufficient, that 
is, if the petition lacks or appears to lack 
any of the information required under 
paragraph (g)(2) of this section; 

(B) If the Administrator determines 
that any portion of the petition contains 
false or misleading information or has 
reason to believe that the petition 
contains false or misleading 
information; 

(C) If the importer wishes to import a 
used class I controlled substance from a 
country which is, for that particular 
controlled substance, out of compliance 
regarding its phaseout obligations under 
the Protocol or the transaction in the 
petition is contrary to other provisions 
in the Vienna Convention or the 
Montreal Protocol; 

(D) If the appropriate government 
agency in the exporting country has not 
agreed to issue an export license for the 
cited individual shipment of used 
controlled substance; 


(E) If allowing the import of the used 
class I controlled substance would run 
counter to the spirit of statements made 
by government officials in the country 
of recovery or export regarding 
controlled ozone-depleting substances; 

(F) If the Administrator has received 
information indicating that a person 
listed in the petition has at any time 
been willing to produce false 
information regarding trade in 
controlled substances, including 
information required by EPA or required 
by the appropriate government agency 
in the exporting country 

(G) If the Adintulotealcs has received 
information indicating that a person 
listed in the petition is in violation of 
a requirement in any regulation 
published by the U.S. Environmental 
Protection Agency; 

(H) If the Administrator determines 
that, for the current control period, the 
U.S. demand for the controlled 
substance cited in the petition can be 
satisfied by domestic stockpiles and 
estimated recycling and reclamation of 
quantities contained in domestic 
equipment; or 

) If reclamation capacity is installed 
or is being installed for that specific 
controlled substance in the country of 
recovery or country of export and the 
capacity is funded in full or in part 
through the Multilateral Fund. 

(ii) Within ten (10) working days after 
receipt of the objection notice, the 
importer may re-petition the 
Administrator, only if the Administrator 
indicated ‘‘insufficient information” as 
the basis for the objection notice. If no 
appeal is taken by the tenth working day 
after the date on the objection notice, 
the objection shall become final. Only 
one appeal of re-petition will be 
accepted for any petition received by 
EPA. 

(iii) Any information contained in the 
re-petition which is inconsistent with 
the original petition must be identified 
and a description of the reason for the 
inconsistency must accompany the re- 
petition. 

(iv) In cases where the Administrator 
has no reason to object to the petition 
based on the criteria listed in paragraph 
(g)(3)(i) of this section, the 
Administrator will issue a non-objection 
notice. 

(v) To pass the approved used class I 
controlled substances through U.S. 
Customs, the petition and the non- 
objection notice issued by EPA must 
accompany the shipment through U.S. 
Customs. 

(vi) If for some reason, following 
EPA’s issuance of a non-objection 
notice, new information is brought to 
EPA’s attention which shows that the 


non-objection notice was issued based 
on false information, then EPA has the 
right to: 

(A) Revoke the non-objection notice; 

(B) Pursue all means to ensure that 
the controlled substance is not imported 
into the United States; and 

(C) Take appropriate enforcement 
actions. 

(vii) Once the Administrator issues a 
non-objection notice, the person 
receiving the non-objection notice is 
required to import the individual 
shipment of used class I controlled 
substance within the same control 
period as the date stamped on the non- 
objection notice. 

(viii) A person receiving a non- 
objection notice from the Administrator 
for a petition to import used class I 
controlled substances must maintain the 
following records: 

(A) A copy of the petition; 

(B) The EPA non-objection notice; 

(C) The bill of lading for the import; 
and 

(D) U.S. Customs entry documents for 
the import that must include one of the 
commodity codes from Appendix K to 
this subpart. 

(4) x 

(iii) The quantity of those controlled 
substances imported that are used 
controlled substances. 


* * * * 


(xiii) The certifications from essential- 
use allowance holders and laboratory 
customers stating that the controlled 
substances were purchased solely for 
specified essential uses and wil! not be 
resold or used in manufacturing; or, if 
sales are made directly to laboratories, 
certifications from laboratories that the 
controlled substances will only be used 
for laboratory applications and will not 
be resold or used in manufacturing; 

(xiv) In the case of laboratory essential 
uses, a certification from distributors of - 
laboratory supplies that controlled 
substances were purchased for sale to 
laboratory customers who certify that 
the substances will only be used for 
laboratory applications and will not be 
resold or used in manufacturing; and 

(xv) The certifications from 
purchasers of controlled substances that 
the controlled substance will be used as 
a process agent in accordance with the 
definition of controlled substance in 
§ 82.3. 


* * * * 


(h) 

(8) The invoice or sales agreement 
containing language similar to the 
Internal Revenue Service Certificate that 
the purchaser or recipient of imported 
controlled substances intends to 
transform those substances, or 
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destruction verifications (as in 
paragraph (k) of this section) showing 
that the purchaser or recipient intends 
to destroy the controlled substances. 

(i) Every person who has requested 
additional production allowances under 
§ 82.9(e) of this subpart or destruction 
and transformation credits under 
§ 82.9(f) of this subpart or consumption 
allowances under § 82.10(b) of this 
subpart or who transforms or destroys 
class I controlled substances not 
produced or imported by that person 
must maintain the following: 


* * * * * 


(m) Any person who transforms or 
destroys class I controlled substances 
who has submitted an IRS certificate of 
intent to transform or a destruction 
verification (as under paragraph (k) of 
this sectioin) to the producer or 
importer of the controlled substance, 
must report the names and quantities o 
class I controlled substances 
transformed and destroyed for each 
control period within 45 days of the end 
of such control period. 


* * * * * 


(u) Holders of essential-use 
allowances—reporting. Within 30 days 
of the end of every quarter, any person 
allocated essential-use allowances 
through an EPA letter must submit to 
the Administrator a report containing 
the following information: 

(1) The quantity of each controlled 
substance, in kilograms, purchased and 
received from each producer and each 
importer during that quarter; 

(2) The gross quantity of each 
controlled substance, in kilograms, that 
was used for the essential use during 
that quarter (for Metered Dose Inhalers, 
this is the total quantity of each 
controlled substance that was filled into 
Metered Dose Inhalers canisters during 
the quarter and the quantity used in the 
manufacturing process that may have 
been emitted, used for cleaning, 
recycled or destroyed); 


(3) The quantity of each controlled 
substance, in kilograms, that was 
destroyed during the quarter (for 
Metered Dose Inhalers, the controlled 
substance was used in the manufacture 
of Metered Dose Inhalers but was not 
incorporated into marketable Metered 
Dose Inhalers canisters); 

(4) The quantity of each controlled 


‘substance, in kilograms, that was. 


emitted during the essential-use during 
the quarter; 

(5) For Metered Dose Inhalers, for the 
fourth quarter report only, the quantity 
of each controlled substance, in 
kilograms, that was incorporated into all 
marketable Metered Dose Inhalers; 

(6) For Metered Dose Inhalers, for the 
fourth quarter report only, the quantity 
of each controlled substance, in 
kilograms, contained in Metered Dose 
Inhalers that were exported during the 
control period; : 

(7) For the fourth quarter report only, 
the quantity of each controlled 
substance, in kilograms, held in 
inventory, that was acquired with 
essential use allowances in all control 

eriods; 

(8) For the fourth quarter report only, 
the quantity of each controlled 
substance, in kilograms, in a stockpile 
that is owned by the company or is 
being held on behalf of the company 
under contract, and was produced or 
imported through the use of production 
allowances and consumption 
allowances prior to the phaseout; and 

(9) For Metered Dose saa for the 
fourth quarter report only, the total 
number of units of each specific product 
manufactured in the control period, 
(including marketable and defective 
units). 

(v) Any distributor of laboratory 
supplies receiving class I controlled 
substances under the global laboratory 
essential-use exemption for sale to 
laboratory customers must report 
quarterly the quantity received of each 
class I controlled substance from each 
producer or importer. 


(w) Any distributor of laboratory 
supplies who purchased controlled 
substances under the global laboratory 
essential-use exemption must maintain 
as records copies of certifications from 
laboratory customers provided to the 
distributor pursuant to paragraph (y) of 
this section. 

(x) Any distributor of laboratory 
supplies who purchased controlled 
substances under the global laboratory 
essential-use exemption must submit 
quarterly (except distributors following 
procedures in § 82.4(z)) the quantity of 
each controlled substance purchased by 
each laboratory customer whose 
certification was previously provided to 
the distributor pursuant to paragaph (y) 
of this section. 


* * * * * 


(z) Any distributor of laboratory 
supplies, who purchased class I 
controlled substances under the global 
laboratory essential-use exemption, and 
who only sells the class I controlled 
substances as reference standards for 
calibrating laboratory analytical 
equipment, may write a letter to the 
Administrator requesting permission to 
submit the reports required under 
paragraph (x) of this section annually 
rather than quarterly. The Administrator 
will review the request andissuea 
notification of permission to file annual 
reports if, in the Administrator’s 
judgment, the distributor meets the 
requirements of this paragraph. Upon 
receipt of a notification of extension 
from the Administrator, the distributor 
must submit annually the quantity of 
each controlled substance purchased by 
each laboratory customer whose 
certification was previously provided to 
the distributor pursuant to paragraph (y) 
ofthis section. 

9. Appendix C to Subpart A is revised 
to read as follows: 


Appendix C to Subpart A—Parties to 
the Montreal Protocol (as of February 
19, 1998) 


Foreign state 


London 
amend- 
ments 


Montreal 
protocol 


Algeria 


Antigua and Barbuda 


Argentina 


Australia 


Austria 


Azerbaijan 


Bahamas 


Bahrain 


Bangladesh 


Barbados 


Belarus 


Belgium 


Belize 


Benin 


‘Copenha- 
gen amend- 
| ments 
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; : Montreal Copenha- 
Foreign state protocol era 


Bolivia 
Bosnia and Herzegovina 
Botswana 
Brazil 
Brunei Darussalam 
Bulgaria 
Burkina Faso 
Burundi 
Cameroon 
Canada 
Central African Republic 


SS 


Vv 


Cote d'ivoire 
Croatia 


Equatorial Guinea 
Estonia 
Ethiopia 
European Community 
Federated States of Micronesia 
Fiji 
Finland 
France 


Si SE S 


Korea, Democratic People’s Republic of 
Korea, Republic of 
Kuwait 
Latvia 
Lebanon 
Lesotho 
Liberia 
Libyan Arab Jamahiriya 
- Liechtenstein 
Lithuania 


SS 
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Foreign state 


Montreal 
protocol 


London 
amend- 
ments 


Luxembourg 


Saint Kitts & Nevis 


Saint Lucia 


Saint Vincent and the Grenadines 


Tanzania, United Republic of 


Thailand 


The Former Yugoslav Republic of Macedonia 


Togo 


Trinidad and Tobago 


United Arab Emirates 


United Kingdom 


USA 


Uruguay 


S 


SSN 


SSE SSS 
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London 
Foreign state Montreal amend- 


protocol ments 


Uzbekistan 
Vanuatu 
Venezuela 
Viet Nam 
Yemen 
Yugoslavia 
Zambia 
Zimbabwe 


Note: Updated lists of Parties to the Appendix J to Subpart A—Parties to the Appendix K to Subpart A—Commodity 
Protocol and the Amendments can be located Montreal Protocol Classified Under Codes From the Harmonized Tariff 
at: www.unep.org/unep/secretar/ozone/ Article 5(1) That Have Banned the Schedule for Controlled Substances and 
home.htm Import of Controlled Products That Used Controlled Substances 

10. Appendix J to Subpart Ais added _ Rely on Class I Controlled Substances 
and reserved to read as follows: for Their Continuing Functioning 


[Reserved] 


11. Appendix K to Subpart A is added 
to read as follows: 


Description of commodity or chemical 


CFC-11 
CFC-12 
CFC-113 
CFC-114 
CFC-115 
HALONS 
CFC-13, CFC-111, CFC—112, CFC-211, CFC-212, CFC-213, CFC-214, CFC-215, CFC-216, CFC-217 
HCFC-22 

HCFC-21, HCFC-31, HCFC-123, HCFC—124, HCFC-133, HCFC—141b, HCFC—142b, HCFC-225 
OTHER, HALOGENATED 
MIXTURES (R-500, R-502, ETC.) 
MIXTURES, OTHER 
CARBON TETRACHLORIDE 
METHYL CHLOROFORM 
METHYL BROMIDE 


[FR Doc. 98—20150 Filed 8-3-98; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 82 


[FRL-6129-3] 
RIN 2060-AG48 


Protection of Stratospheric Ozone: 
Reconsideration of Petition Criteria 
and Incorporation of Montreal Protocol 
Decisions 


AGENCY: Environmental Protection 
Agency (EPA). ‘ 
ACTION: Notice of proposed rulemaking. 


SUMMARY: With this action, EPA is 
proposing revisions to the accelerated 
phaseout regulation that governs the 
production, import and export of 
substances that deplete the ozone layer 
under the authority of sections 602, 604, 
605, 606, and 614 of the Clean Air Act 
Amendments of 1990 (CAA). Today’s 
proposed amendments are made to 
reflect changes in U.S. obligations under 
the Montreal Protocol on Substances 
that Deplete the Ozone Layer (Protocol) 
due to recent decisions by signatory 
countries to this international 
agreement. Additionally, in response to 
a petition submitted to EPA, the Agency 
is proposing to remove the requirement 
in the petition process for imports of 
used class I controlled substances that a 
rson must certify knowledge of tax 

iability. Other proposed amendments 
are made to ease the burden on affected 
companies while continuing to ensure 
compliance with Title VI of the CAA 
and meet U.S. obligations under the 
Protocol. 

Elsewhere in this issue of the Federal 
Register, EPA is amending the 
accelerated phaseout regulation as a 
direct final rule without prior proposal 
because the Agency views many of these 
distinct revisions as noncontroversial 
and anticipates no relevant adverse 
comments. A detailed list of the many 
distinct revisions is set forth in the 
direct final rule. If no relevant adverse 
comments are received on the direct 
final rule, no further activity is 
contemplated in relation to this 
proposed rule. The EPA believes that 
many of the distinct revisions are 
noncontroversial because they address 
various implementation issues without 
major changes in policy. 

DATES: Written comments must be 
received by September 3, 1998, unless a 
public hearing is requested. Comments 
must then be received on or before 30 
days following the public hearing. Any 
party requesting a public hearing must 
notify the contact person listed below 
by 5 p.m. Eastern Standard Time on 


August 14, 1998. If a hearing is 
requested it will be held September 1, 
1998, and EPA will publish a document 
in the Federal Register announcing the 
hearing information and the extended 
comment period. 

ADDRESSES: Comments on the 
companion to the direct final rule 
should be submitted in duplicate (two 
copies) to: Air Docket No. A~92-13, 
U.S. Environmental Protection Agency, 
401 M Street, SW, Room M—1500, 
Washington, DC, 20460. Comments 
must be identified with Docket No. A— 
92-13 . Inquiries regarding a public 
hearing should be directed to the 
Stratospheric Ozone Protection Hotline 
at 1-800-269-1996. 

Materials relevant to this proposed 
rulemaking are contained in Docket No. 
A-~92-13. The Docket is located in room 
M-—1500, First Floor, Waterside Mall at 
the address above. The materials may be 
inspected from 8 a.m. until 4 p.m. 
Monday through Friday. A reasonable 
fee may be charged by EPA for copying 
docket materials. 

FOR FURTHER INFORMATION CONTACT: Tom 
Land, U.S. Environmental Protection 
Agency, Stratospheric Protection 
Division, Office of Atmospheric 
Programs, 6205J, 401 M Street, SW., 
Washington, DC, 20460, (202) 564-9185. 
SUPPLEMENTARY INFORMATION: The EPA 
believes that many of the distinct 
revisions in the direct final rule 
published in today’s Federal Register 
are noncontroversial; however, should 
the Agency receive relevant adverse 
comment on the companion direct final 
rule, it will publish a timely withdrawal 
informing the public that the rule will 
not take effect. All relevant adverse 
comments received will be addressed in 
a subsequent final rule based on this 
proposed rule. The EPA will not 
institute a second comment period on 
this document. For additional 
information, see the direct final rule 
published in the Final Rules section of 
this Federal Register. 

For ease of reference to the distinct 
revisions, the table of contents for the 
direct final rule published in the Final 
Rules section of this Federal Register is 
as follows: 


Table of Contents 


I. Background 
II. Revisions to the Stratospheric Ozone 
Protection 
A. Amendments to § 82.3—Definitions 
1. Adding a Definition for the Term 
“Confer” that Pertains to Essential-Use 
Allowances 
2. Adding Destruction Technologies to the 
List of Those Approved in the Definition 
of Destruction 
3. Simplifying the Definition of “Importer” 


4. Adding a Definition for the Phrase 
“Source Facility” that Pertains to the 
Petition Process for Imports of Used 
Controlled Substances 

5. Clarifying the Definition of 
Transhipment 

B. Amendments to § 82.4—Prohibitions 

1. Licensing System for Imports and 
Exports of Listed Controlled 

Substances—both Newly 
Manufactured and Previously Used 

2. Control of Exported Products that Rely 
on Class I Controlled Substances for their 
Continuing Functioning to Article 5 
Parties 

3. Prohibit Imports and Exports of HBFCs 
from or to Non-Parties to the Protocol 

4. Application Process for Exemptions to 
the HCFC Phaseout for Specific National 
Security Uses. 

5. Simplify Procedure for Apportioning 
Essential-Use Allowances and Essential- 
Use Exemptions through a Notice 


6. Prohibit Import of Class I Controlled 


Substances for Essential-Uses Except by 
Companies Allocated Essential-Use 
Allowances 

C. Amendments to § 82.9—Availability of 
Production Allowances in Addition to 
Baseline Production Allowances 

1. Clarification of Increases or Decreases of 
Article 5 Allowances due to 
International Transfers 

D. Amendments to § 82.12—Transfers 

1. Increases or Decreases of Essential-Use 
Allowances due to Emergency 
International Transfers 

E. Amendments to § 82.13—Recordkeeping 
and Reporting Requirements 

1. Removal of Producer Requirement to 
Report the Quantity of Used Material 
Received that Contains Recycled or 
Reclaimed Controlled Substances 

2. Add to the Producer Recordkeeping and 
Reporting Requirements the Need to 
Maintain and Submit a Certification that 
a Quantity of Class I Controlled 
Substance will be used as a Process 
Agent. 

3. Clarify the Need for Letters that Confer 
Essential-Use Allowances and 
Destruction and Transformation Credits 
to Producers and that these Letters be 
Submitted with Producer’s Quarterly 
Reports 

4. Changes to the Petition Process for 
Importing Used Class I Controlled 
Substances 

a. Clarification that a Petition to Import 
Used Class.I Controlled Substances is 
Submitted for One Individual Shipment 

b. Changing the de minimis Quantity for an 
Individual Shipment for which a Person 
is Required to Submit a Petition to 
Import Used Class I Controlled 
Substances 

c. Revised and Expanded Information 
Requirements for a Petition to Import 
Used Class I Controlled Substances 

d. Removal of the Information Requirement 
regarding the Tax for People Petitioning 
to Import Used Class I'Controlled 
Substances 

e. Clarification of the Timing for EPA 
Review of a Petition f. Clarification of 
Reasons for Disallowing Petitions to 
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Import Used Class I Controlled 
Substances 

g. Requirement that the Petition and the 
Non-Objection Letter from EPA for the 
Import of Used Class I Controlled 
Substances Accompany the Shipment 
through U.S. Customs Clearance 

5. Requirement that Importers of 
Controlled Substances and Used 
Controlled Substances use,the 
Harmonized Commodity Codes in this 
Regulation in completing Customs Entry 
Documents 

6. Modify the Requirement for a Sales 
Contract that Certifies Exported 
Controlled Substances will be 
Transformed or Destroyed 

7. Applying the Recordkeeping and 
Reporting Requirements to Material 
obtained from Importers as well as 
Producers for a Person that Transforms 
or Destroys Class I Controlled Substances 

8. Changes to the Recordkeeping and 
Reporting Requirements for Entities 
Allocated Essential-Use Allowances 

9. Changes to the Reporting Requirement 
for Distributors of Laboratory Supplies 
under the Global Laboratory Essential 
Use Exemption 

III. Miscellaneous Additional Changes 


Summary of Supporting Analysis 
A. Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Pub. L. 
104-4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local 
and tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 
with ‘‘Federal mandates” that may 
result in expenditures by State, local 
and tribal governments, in the aggregate, 
or by the private sector, of $100 million 
or more in any one year. If a written 
statement is required under section 202, 
section 205 of the UMRA generally 
requires EPA to identify and consider a 
reasonable number of regulatory 
alternatives and adopt the least costly, 
most cost-effective or least burdensome 
alternative that achieves the objectives 
of the rule, unless the Agency explains 
- why this alternative is not selected or 
the selection of this alternative is 
inconsistent with law. 

Section 203 of the UMRA requires the 
Agency to establish a plan for obtaining 
input from and informing, educating, 
and advising any small governments 
that may be significantly or uniquely 
affected by the rule. Section 204 of the 
UMRA requires the Agency to develop 
a process to allow elected state, local, 
and tribal government officials to 
provide input in the development of any 
proposal containing a significant 
Federal intergovernmental mandate. 


EPA has determined that this rule 
does not contain a Federal mandate that 
may result in expenditures of $100 
million or more by State, local and tribal 
governments, in the aggregate, or by the 
private sector, in any one year. Most of 
the provisions in today’s rule fulfill the 
obligations of the United States under 
the international treaty, The Montreal 
Protocol on Substances that Deplete the 
Ozone Layer, as well as those 
requirements specifically set forth by 
Congress in sections 604, 606 and 614 
of the Clean Air Act Amendments of 
1990. The remainder merely serve to 
clarify existing regulatory text and 
therefore impose no new additional 
enforceable duties on governmental 
entities or the private sector. The 
majority of the amendments do not 
create significant additional costs for 
either the public or the private sector 
because they address various 
implementation issues without major 
changes in policy. Viewed as a whole, 
today’s amendments do not create a 
Federal mandate resulting in costs of 
$100 million or more in any one year for 
State, local and tribal governments, in 
the aggregate, or for the private sector. 
Thus, today’s rule is not subject to the 
requirements of sections 202 and 205 of 
the UMRA. EPA_has also determined 
that this rule contains no regulatory 
requirements that might significantly or 
uniquely affect small governments; 
therefore, EPA is not required to 
develop a plan with regard to small 
governments under section 203. Finally, 
because this proposal does not contain 
a significant intergovernmental 
mandate, the Agency is not required to 
develop a process to obtain input from 
elected state, local, and tribal officials 
under section 204. 


B. Regulatory Flexibility 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. 

The Agency performed an initial 
screening analysis and determined that 
this regulation does not have a 
significant economic impact on a 
substantial number of small entities. 
EPA characterized the regulated 
community by identifying the SIC codes 
of the companies affected by this rule. 
The Agency determined that the 
members of the regulated community 
affected by today’s rule are generally not 


small businesses. Small governments 
and small not-for-profit organizations 
are not subject to the provisions of 
today’s rule. The provisions in the 
accelerated phaseout rule and today’s 
action regulate large, multinational 
corporations that either produce, 
import, export, transform or destroy 
ozone-depleting chemicals controlled by - 
this rule. To the extent that today’s 
actions affect entities other than large, 
multinational corporations, there are 
few that are small entities and the 
economic impact is negligible. Thus, 
today’s rule will not have a significant 
economic impact on a substantial © 
number of small entities. The rule 
includes changes to recordkeeping or 
reporting requirements. Those changes 
included in today’s rule that increase 
reporting burden only apply to large 
companies (pharmaceutical companies 
holding essential-use allowances). In 
general, for small entities, the changes 
in today’s action reduce reporting and 
recordkeeping. 

EPA that this proposed 
rule would not have a significant impact 
on a substantial number of small 


- entities, therefore, I hereby certify that 


this action will not have a significant 
economic impact on a substantial 
number of small entities. This rule, 
therefore, does not require a regulatory 
flexibility analysis. 

C. Executive Order 12866 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), the Agency 
must determine whether this regulatory 
action is “significant” and therefore 
subject to OMB review and the 
requirements of the Executive Order. 
The Order defines a “significant” 
regulatory action as one that is likely to 
result in a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more, or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agenc 

&) Materia ily alter the 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

It has been determined by EPA and 
OMB that this rule is not a “significant 
regulatory action” within the meaning 
of the Executive Order. 
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D. Applicability of E.O. 13045— 
Children’s Health Protection 


This proposed rule is not subject to 
E.O. 13045, entitled “Protection of 
Children from Environmental Health 
Risks and Safety Risks” (62 FR 19885, 
April 23, 1997), because it does not 
involve decisions on environmental 
health risks or safety risks that may 
disproportionately affect children. 


E. Paperwork Reduction Act 


The revised information collection 
requirements in these amendments have 
been submitted for approval to OMB 
under the Paperwork Reduction Act, 44 
U.S.C. 3501 et seq. An Information 
Collection Request (ICR) document has 
been prepared by EPA (ICR No. 1432.17) 
and a copy may be obtained from Sandy 
Farmer by mail at OPPE Regulatory 
Information Division; U.S. 
Environmental Protection Agency 
(2137); 401 M St., SW; Washington, DC 
20460, by email at 
farmer.sandy@epamail.epa.gov, or by 
calling (202) 260-2740. A copy may also 
be downloaded off the internet at http:/ 
/www.epa.gov/icr. The additional 
information requirements in these 
amendments are not effective until OMB 
approves them. 

The information collection under this 
rule is authorized under sections 603(b) 
and 114 of the Clean Air Act 
Amendments of 1990 (CAA). This 
information collection is conducted to 


meet U.S. obligations under Article 7, 
Reporting Requirements, of the 
Montreal Protocol on Substances that 
Deplete the Ozone Layer (Protocol); and 
to carry out the requirements of Title VI 
of the CAA, including sections 603 and 
614. 

The reporting requirements included 
in the amendments to the current rule 
are designed to: 

(1) Ensure compliance with the 
restrictions on production, import and 
export of controlled ozone-depleting 
substances after the phaseout of class I 
substances (except methy! bromide) 
after January 1, 1996; 

(2) Allow exempted production and 
import for certain essential uses and the 
consequent tracking of that production 
and import; 

(3) Address industry and Federal 
concerns regarding the illegal import of 
mislabelled used controlled substances 
that are claimed to be undercutting U.S. 
markets; 

(4) Respond to industry comments on 
the functioning of the program to 
streamline reporting and eliminate 
administrative inefficiencies; 

(5) Satisfy U.S. obligations under the 
international treaty, the Montreal 
Protocol on Substances that Deplete the 
Ozone Layer (Protocol), to report data 
under Article 7; 

(6) Fulfill statutory obligations under 
Section 603(b) of Title VI of the Clean 
Air Act Amendments of 1990 (CAA) for 
reporting and monitoring; 


(7) Provide information to report to 
Congress on the production, use and 
consumption of class I and class II 
controlled substances as statutorily 
required in Section 603(d) of Title VI of 
the CAA. 


EPA informs respondents that they 
may assert claims of business 
confidentialfty for any of the 
information they submit. Information 
claimed confidential will be treated in 
accordance with the procedures for 
handling information claimed as 
confidential under 40 CFR Part 2, 
Subpart B, and will be disclosed only if 
EPA determines that the information is 
not entitled to confidential treatment. If 
no claim of confidentiality is asserted 
when the information is received by 
EPA, it may be made available to the 
public without further notice to the 
respondents (40 CFR 2.203). 


The information collection 
requirements for this action have an 
estimated reporting burden averaging 
23.3 hours per response. This estimate 
includes time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed and completing the 
collection of information. 


The estimate includes the time 
needed to comply with EPA’s reporting 
requirements, as well as that used for 
the completion of the reports under the 
amended regulations. 


: is Number of | Responses/ Total re- Hours per 

Collection activity respondents | respondent | sponses rronsod xe Total hours 

Producer’s Report 8 4 32 16 512 
Importer’s Report 12 4 48 16 768 
Notification of Trade 2 1 2 2 4 
Export Report 10 1 10 80 800 
Lab Certification 1000 1 1000 1 1000 
Class I! Report 14 4 56 16 896 
Transformation & Destruction 15 1 15 80 1200 
Essential Use Allowance Holders 12 4 48 32 1536 
Lab Suppliers 4 4 16 24 384 
Lab Suppliers—Reference Standards 10 1 10 16 160 
Total burden hours 7260 


Burden means the total time, effort, or 


to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 


financial resources expended by persons 


requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 


An Agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR Part 9 and 48 CFR Chapter 
15. 


Send comments on the Agency’s need 
for this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, including through 
the use of automated collection 
techniques to the Director, OPPE 
Regulatory Information Division; U.S. 
Environmental Protection Agency 
(2137); 401 M St., SW; Washington, DC 
20460; and to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, 725 17th St., 
NW, Washington, DC 20503, marked 
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“Attention: Desk Officer for EPA.” 
Include the ICR number in any 
correspondence. 


F. Executive Order 12875 


Today’s action does not impose any 
unfunded mandate upon any State, 
local, or tribal government; therefore, 
Executive Order 12875 does not apply 
to this rulemaking. 

List of Subjects in 40 CFR Part 82 

Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Chemicals, 
Chlorofluorocarbons, Exports, 
Hydrochlorofluorocarbons, Imports, 
Ozone layer, Reporting and 
recordkeeping requirements. 

Dated: July 17, 1998. 

Carol M. Browner, 

Administrator. 

{FR Doc. 98-20151 Filed 8—3-98; 8:45 am] 
BILLING CODE 6560-50-P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 
(PRWORA)); Interpretation of “Federal 
Public Benefit” 


AGENCY: Office of the Secretary, HHS. 
ACTION: Notice with comment period. 


SUMMARY: This notice with comment 
period interprets the term “Federal 
public benefit” as used in Title IV of the 
Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 
(PRWORA), Pub. L. 104-193, and 
identifies the HHS programs that 
provide such benefits under this 
interpretation. According to section 401 
of PRWORA, aliens who are not _ 
“qualified aliens” are not eligible for 
any “Federal public benefit,” unless the 
“Federal public benefit” falls within a 
specified exception. A “Federal public 
benefit” includes ‘‘any grant, contract, 
loan, professional license, or 
commercial license” provided to an 
individual, and also “‘any retirement, 
welfare, health, disability, public or 
assisted housing, postsecondary 
education, food assistance, 
unemployment benefit, or any other 
similar benefit for which payments or 
assistance are provided to an individual, 
household, or family eligibility unit.” 
Under section 432, providers of a non- 
exempt “Federal public benefit” must 
verify that a person applying for the 
benefit is a qualified alien and is eligible 
to receive the benefit. 

The HHS programs that provide 
“Federal public benefits” and are not 
otherwise excluded from the definition 
by the exceptions provided in section 
401(b) are: 

Adoption Assistance 
Administration on Developmental 

Disabilities (ADD)—State Developmental 

Disabilities Councils (direct services only) 
ADD—Special Projects (direct services only) 
ADD—University Affiliated Programs 

(clinical disability assessment services 

only) 

Adult yments to Territories 
Agency for Health Care Policy and Research 

Dissertation Grants 
Child Care and Development Fund 
Clinical Training Grant for Faculty 

Development in Alcohol & Drug Abuse 
Foster Care 
Health Profession Education and Training 

Assistance 
Independent Living Program 
Job Opportunities for Low Income 

Individuals (JOLI 
Low Income Home Energy Assistance 

Program (LIHEAP) 

Medicare 


Medicaid (except assistance for an emergency 
medical condition) 

Mental Health Clinical Training Grants 

Native Hawaiian Loan Program 

Refugee Cash Assistance 

Refugee Medical Assistance 

Refugee Preventive Health Services Program 

Refugee Social Services Formula Program 

Refugee Social Services Discretionary 
Program 

Refugee Targeted Assistance Formula 


Program 
Refugee Targeted Assistance Discretionary - 


Program 
Refugee Unaccompanied Minors Program 
Refugee Voluntary Agency Matching Grant 


Program 

Repatriation Program 

Residential Energy Assistance Challenge 
Option (REACH) 

Social Services Block Grant (SSBG) 

State Child Health Insurance Program (CHIP) 

Temporary Assistance for Needy Families 
(TANF) 


While all of these programs provide 
“Federal public benefits” this does not 
mean that all benefits or services 
provided under these programs are 
“Federal public benefits.” As discussed 
in sections II and III below, some 
benefits or services under these 
programs may not be provided to an 
“individual, household, or family 
eligibility unit” and, therefore, do not 
constitute ‘‘Federal public benefits” as 
defined by PRWORA. 


DATES: Effective Date: This notice is 
effective on August 4, 1998.. 


COMMENT PERIOD: Written comments 
will be considered if we receive them at 
the appropriate address, as provided in 
the ADDRESSES section below, no later 
than 5 p.m. on October 5, 1998. 


ADDRESSES: Mail comments (1 original 
and 3 copies) to the following address: 


‘Division of Economic Support for 


Families, Office of the Assistant 


Secretary for Planning and Evaluation, . 


Department of Health and Human 
Services, Room 404E, 200 Independence 
Ave., SW, Washington, DC 20201, 
Attention: Colleen Curtin Rathgeb. 


FOR FURTHER INFORMATION CONTACT: 
Colleen Curtin Rathgeb, (202) 401-6639. 


Copies of comments may be inspected 
at the above address. Inquiries regarding 
how a particular program is affected by 
this notice should be submitted to 
DHHS program staff responsible for 
managing the program at either the 
appropriate Regional Office, or 
Headquarters in Washington, D.C. The 
above contact should be used onlyto 
submit general comments regarding the 
policy interpretation contained in this 
notice. 


SUPPLEMENTARY INFORMATION: 
I. Background 


Section 401 of PRWORA provides that 
an alien who is not a qualified alien, as 
defined in section 431 of PRWORA, is 
not eligible, with certain specified 
exceptions, for any “Federal public 
benefit.”” PRWORA, as amended by 
section 501 of the Illegal Immigration 
Reform and Immigrant Responsibility 
Act of 1996 (ITRIRA), Pub. L 104-208, - 
and by sections 5302 and 5571 of the 
Balanced Budget Act of 1997, Pub. L 
105-33, defines “qualified alien” as an 
alien who, at the time the alien applies 
for, receives or attempts to receive a 
public benefit, is (1) an alien lawfully 
admitted for permanent residence under 
the Immigration and Nationality Act 
(the ‘“‘Act”’); (2) an alien granted asylum 
under Section 208 of the Act; (3) a 
refugee admitted to the United States 
under Section 207 of the Act; (4) an 
alien paroled into the United States 
under Section 212(d)(5) of the Act for a 
period of at least one year; (5) an alien 
whose deportation is being withheld 
under Section 243(h) of the Act as in 
effect prior to April 1, 1997, or whose 
removal is being withheld under 
Section 241(b)(3) of the Act; (6) an alien 
granted conditional entry under Section 
203(a)(7) of the Act as in effect prior to 
April 1, 1980; (7) an alien who is a 
Cuban Haitian entrant as defined in 
Section 501(e) of the Refugee Education 
Assistance Act of 1980; or (8) an alien 
who (or whose child or parent) has been 
battered or subjected to extreme cruelty 
in the United States and otherwise 
satisfies the requirements of 8 U.S.C. 
1641(c). 

Section 401(c) of PRWORA defines 
“Federal public benefit” as: “‘(A) any 
grant, contract, loan, professional 
license or commercial license provided 
by an agency of the United States or by 
appropriated funds of the United States; 
and (B) any retirement, welfare, health, 
disability, public or assisted housing, 
postsecondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to 
an individual, household, or family 
eligibility unit by an agency of the 
United States or by appropriated funds 
of the United States.” Section 432 of 
PRWORA as amended by section 504 of 
ITRIRA and section 5572 of the Balanced 
Budget Act of 1997, further requires that | 
certain providers of ‘‘Federal public 
benefits” verify the citizenship or 
immigration status of an individual 
applying for a ‘‘Federal public benefit” 
for purposes of establishing eligibility 
unless the benefit falls within a specific 
exemption. 
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Although section 401(b) of PRWORA 
identifies specific types of benefits and 
services that are explicitly exempted 
from these new requirements, PRWORA 
does not identify the specific benefits 
that are “Federal public benefits,” and 
the definition in section 401(c), standing 
alone, does not provide sufficient 
guidance for benefit providers to make 
that determination. In order to facilitate 
compliance with the verification 
requirement in Section 432, the 
Department and other Federal agencies 
should interpret the term. (See the 
Department of Justice’s “Proposed Rule 
on Verification of Eligibility for Public 
Benefits” published elsewhere in this 
issue of the Federal Register and 
“Interim Guidance on Verification of 
Citizenship, Qualified Alien Status and 
Eligibility Under Title IV of the Personal 
Responsibility and Work Opportunity 
Reconciliation Act of 1996” 62 FR 
(November 17, 1997) pp. 61344-61416.) 


II. Interpretation 


“Federal public benefits” that fall 
within Part A of the definition (i.e., 
“any grant, contract, loan, professional 
_ license, or commercial license provided 
by an agency of the United States or by 
appropriated funds of the United 
States”) generally include agreements or 
arrangements between Federally funded 
programs and individuals, such as 
research grants, student loans, or patent 
licenses. For example, the Native 
Hawaiian Loan Program and the 
Repatriation Program are ‘‘Federal 
public benefits” because, as loan 
programs, they meet the statutory 
definition’s criteria under Part A. 
Similarly, the term “grant” in Part A 
refers to financial awards to individuals; 
it does not include so-called “block 
grants” which are provided to states or 
localities, since that would give the 
word an entirely different meaning than 
the other terms in that Part. (This 
interpretation follows the traditional 
canon of statutory construction, noscitur 
a sociis, that provides that ‘words 
grouped in a list should be given related 
meaning.” Dole v. United Steelworkers 
of America, 494 U.S. 26, 36 (1989) 
(citing Massachusetts v. Morash, 490 
U.S. 107, 114—15 (1989) (quoting 
Schreiber v. Burlington, 472 U.S. 1, 8 
(1985).) 

If a benefit does not fall within Part 
A of the definition, it must be 
determined whether the benefit is a 
“Federal public benefit” under Part B: 
“any retirement, welfare, health, 
disability, public or assisted housing, 
postsecondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to 


an individual, household, or family 
eligibility unit by an agency of the 
United States or by appropriated funds 
of the United States.” 

To qualify as a ‘Federal public 
benefit” under Part B, a benefit must 
satisfy two conditions. First, the benefit 
must be one of those enumerated in 
section 401(c)(1)(B), that is, a 
“retirement, welfare, health, disability, 
public or assisted housing, 
postsecondary education, food 
assistance, [or] unemployment benefit,” 
or be a “similar benefit.” Second, a 
program’s benefits or assistance must be 
provided to an “individual, household 
or family eligibility unit by an agency of 
the United States or by appropriated 
funds of the United States.” 

Although the litany of categories in 
401(c)(1)(B) is broad, it is not 
comprehensive and clearly excludes 
certain categories from the definition. 
For example, by explicitly identifying 
“postsecondary education” the statute 
excludes non-postsecondary education 
programs, such as Head Start and. 
elementary and secondary education. 

With respect to the second condition, 
the phrase “individual, household, or 
family eligibility unit” is particularly 
ambiguous and requires clarification. At 
the outset we interpret the phrase to 
narrow the set of benefits that fall 
within Part B of the definition. This 
point is best illustrated by comparing 
“Federal public benefits” in PRWORA 
to the term ‘Federal benefit” in IIRIRA. 
Section 561 of ITRIRA contained a 
provision that increased criminal 
penalties for forging Federal documents 
in order to prevent the fraudulent 
receipt of “Federal benefits.” 

“Federal benefit” is defined in ITRIRA 
as: ‘“‘(A) the issuance of any grant, 
contract, loan, professional license, or 
commercial license provided by an 
agency of the United States or by 
appropriated funds of the United States; 
and (B) any retirement, welfare, Social 
Security, health (including treatment of 
an emergency medical condition in 
accordance with section 1903(v) of the 
Social Security Act (19 USC 1396b{v)), 
disability, veterans, public housing, 
education, food stamps, or 
unemployment benefit, or any similar 


benefit for which payments or 


assistance are provided by an agency of 
the United States or by appropriated 
funds of the United States.” I[RIRA’s 
definition of “Federal benefit” is nearly 
the same as PRWORA’s definition of 
“Federal public benefit” but with some 
significant differences. First, the 
definition of ‘Federal benefit” 
contained a more comprehensive list of 
benefits than that found in PRWORA’s 
definition of “Federal public benefit.” 


Second, the ‘‘Federal benefit” definition 
did not include the phrase “individual, 
household, or family eligibility unit.” 
The term ‘Federal public benefit,” 
therefore, should be construed more 
narrowly than “Federal benefit.” In 
addition, the PRWORA Conference 
Report contains language confirming the 
limiting effect of the phrase “individual, 
household, or family eligibility unit.” In 
describing the application of the 
“Federal public benefit” definition to 
one particular program—Title I, Part A 
of the Elementary and Secondary 
Education Act (ESEA)—the conference 
report stated that it was “(t]he intent of 
the conferees”’ that it “not be affected by 
section 401 because the benefit is not 
provided to an individual, household, or 
family eligibility unit.” [H.R. Conference 
Report No. 104-725 at 380 (1996) 
(emphasis added)]. Given Congress’ 
assessment that the benefits conferred 
under the ESEA are not provided to 
“individual, household, or family 
eligibility units,”” ESEA benefits are not 
“federal public benefits.” In sum, these 
points confirm that Congress included 
the phrase “individual, household, or 
family eligibility unit” in the definition 
in order to limit those benefits that 
would not be available to non-qualified 
aliens. 

We interpret the phrase “individual, 
household, or family eligibility unit” to 
refer to benefits that are (1) provided to 
an individual, household, or family, and - 
(2) the individual, household, or family 
must, as a condition of receipt, meet 
specified criteria (e.g., a specified 
income level or residency) in order to be 
conferred the benefit, that is, they must 
be an “eligibility unit.” Such benefits do 
not include benefits that are generally 
targeted to communities or specified 
sectors of the population (e.g., people 
with particular physical conditions, 
such as a disability or disease; gender; 
general age groups, such as youth or 
elderly). For example, in order for a 
program to be determined to provide 
benefits to “eligibility units” the 
authorizing statute must be interpreted 
to mandate ineligibility for individuals, 
households, or families that do not meet 
certain criteria, such as a specified 
income level or a specified age. 

Many HHS programs are targeted to 
meet the needs of certain populations 
such as children or pregnant women. 
But unless the authorizing statutes 
require that the characteristics of these 
groups form the basis for denial of 
services or benefits, these are not 
benefits that go to “eligibility units.” 
The authorizing statutes of these 
programs identify populations with 
specific characteristics to clarify the 
types of services that should be 
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provided; they do not contemplate that 
providers use variations in individual 
characteristics as a basis for determining 
eligibility, on a case by case basis. 
Therefore a benefit targeted to certain 
populations based on their 
characteristics, such as a benefit 
provided under the Maternal and Child 
Health program, which provides health 
services to women and children, is not 
a “Federal public benefit.” 

Some programs may provide a 
mixture of services, some of which are 
provided to “individual, household, or 
family eligibility units,” and others that 
are provided to communities or 
specified sectors of the population. 
Programs that are primarily designed to 
target and provide services to 
communities should not be burdened 
with new verification procedures 
merely because they may include some 
services that flow more directly to the 
individual, household or family. 
Therefore, we have determined that a 
preponderance of a program’s services 
must be provided to individual, 
household, or family eligibility units in 
order to be considered a “Federal public 
benefit” program under this Notice. 


III. HHS Programs 


After a review of HHS programs, we 
have determined that the following 
rograms provide “Federal public 
benofite,” are not otherwise excepted 
from the eligibility restrictions imposed 
by 401(a) of PRWORA: 


Adoption Assistance 

Administration on Developmental 
Disabilities (ADD)—State Developmental 

Disabilities Councils (direct services only) 

ADD—Special Projects (direct services only) 

ADD—University Affiliated Programs 
(clinical disability assessment services 
only) 

Adult Programs/Payments to Territories 

Agency for Health Care Policy and Research 
Dissertation Grants 

Child Care and Development Fund 

Clinical Training Grant for Faculty 
Development in Alcohol & Drug Abuse 

Foster Care 

Health Profession Education and Training 
Assistance 

Independent Living Program 

Job Opportunities for Low Income 
Individuals (JOLI) 

Low Income Home Energy Assistance 
Program (LIHEAP) 

Medicare 

Medicaid (except assistance for an emergency 
medical condition) 

Mental Health Clinical Training Grants 

Native Hawaiian Loan Program 

Refugee Cash Assistance 

Refugee Medical Assistance 

Refugee Preventive Health Services Program 

Refugee Social Services Formula Program 

Refugee Social Services Discretionary 
Program 


Refugee Targeted Assistance Formula 


Program 
Refugee Targeted Assistance Discretionary 


Refugee Unaccompanied Minors Program. 
Refugee Voluntary Agency Matching Grant 


Repatriation Program 

Residential Energy Assistance Challenge 
Option (REACH) 

Social Services Block Grant (SSBG) 

State Child Health Insurance Program (CHIP) 

Temporary Assistance for Needy Families 

(TANF) 

This does not mean, however, that all 
benefits or services provided by these 
programs are “Federal public benefits” 
and require verification. For example, 
some states may provide LIHEAP funds 
for weatherization of multi-unit 
buildings. These funds would not be 
considered a “‘Federal public benefit” 
since the eligibility of individuals, 
households, or family units is not 
considered in determining whether such 
funds will be used to improve the 
building. Other programs that have been 
determined to provide “Federal public 
benefits” under this Notice should 
consult their Federal program 
administrators if it is believed that some 
of the program’s services do not 
constitute ‘Federal public benefits.” 

Although SSBG does not have 
statutorily mandated eligibility criteria 
and therefore would not be included in 
our definition of ‘Federal public 
benefits” as explained in section II 
above, its inclusion in section 402 as a 
“federally designated program”’ for 
which States can determine the 
eligibility of qualified aliens suggests 
that the SSBG program be classified as 
providing ‘‘Federal public benefits.” 
Otherwise, we would leave open the 
possibility of a state denying qualified 
aliens SSBG benefits or services while 
maintaining access to such benefits or 
services to non-qualified aliens. 

Services or benefits that are wholly 
funded by state or local governments 
may be “state or local public benefit(s)’’ 
as defined in section 411(c) of 
PRWORA. However, services or benefits 
that are wholly or partially funded with 
HHS resources must comply with the 
interpretation provided in this Notice. 

The Department of Justice issued a 
Notice, dated November 17, 1997, 
entitled “Interim Guidance on 
Verification of Citizenship, Qualified 
Alien Status and Eligibility Under Title 
IV of the Personal Responsibility and 
Work Opportunity Reconciliation Act of 
1996”, at 62 Fed Reg 61344 (the 
“Interim Guidance”’) to assist affected 
providers in performing the verification 
procedures necessary to determine 
which aiiens are “qualified aliens’. 
Providers are encouraged to review that 


guidance in order to understand the 
several important exemptions detailed 
there. These exemptions include those 
for: nonprofit charitable organizations; 
the provision of emergency medical care 
and certain other immunizations and 
treatments; the protection of certain 
battered aliens, and the provision of in- 
kind, community based services that are 
not contingent on income or resources 
and are necessary for the protection of 


_ life and safety. Further information 


regarding these exemptions is included 
below (section IV). 


IV. Exemptions 


Congress created specific exemptions 
to the verification requirements. 
Therefore, in addition to the programs 
identified above, some HHS programs 
have eligibility requirements in statute 
but are otherwise specifically exempted 
under the provisions of section 401(b). 

Section 401(b)(1)(C), exempts “public 
health assistance...for immunizations 
with respect to immunizable diseases 
and for testing and treatment of 
symptoms of communicable diseases 
whether or not such symptoms are 
caused by a communicable disease.” 
This exemption, designed to protect 
public health, excludes some HHS 
programs from the definition of 
“Federal public benefits.” 

Services or assistance specified by the 
Attorney General that (i) deliver in-kind 
services at the community level; (ii) do 
not condition the provision of 
assistance, the amount of assistance 
provided, or the cost of assistance 
provided on the individual recipient’s 
income or resources; and (iii) are 
necessary for the protection of life or 
safety are also exempted. The Attorney 
General published general guidance on 
August 30th, 1996 regarding which 
types of services and benefits meet these 
criteria at 61 FR 45985. We have 
reviewed our programs and have 
determined that a number of programs 
meet this criteria. ; 

Section 432(d) of PRWORA (added by 
Section 508 of IIRIRA) exempts all 
providers that are nonprofit charitable 
organizations from these verification 
rules, even if they provide services or 
benefits funded by the HHS programs 
identified in this notice. Refer to the 
Department of Justice’s Interim 
Guidancé for more information on the 
applicability of these exemptions. 


V. Comment Period and Effective Date 


Although HHS is soliciting public 
comment on this interpretation, we 
believe that it is necessary to apply this 
interpretation to HHS programs 
immediately, prior to receipt and 
consideration of any comments. 


a 
Program 
Program : 
: 
i 
4 
i 
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PRWORA was enacted in August, VI. Economic Impact public benefits,” thereby avoiding 


1996, and since that time HHS has The Department has analyzed the confusion among administering 


8 costs and benefits of this notice to — gr 
public benefit.” Additional delay will determine whether it has a substantial Pe Se ee eee 


: uestion of which pr s must 
incorrect administrative actions by dures. Therefore. th 
The purpose of this analysis was to 
agencies or entities that administerour P on 
programs. We also believe it is possible identify less burdensome or more 
that due to confusion about the beneficial alternatives and thereby to aye 
pve a : influence the requirements imposed b the overall spending levels for any 
application of the term “Federal public req diécretionare-funded HHS N 
benefit” people may have been denied notice. This interpretation requires wot 
critical benefits and services for which, verification only for those activities does this interpretation create burdens 
under this interpretation, they are within programs that have eligibility or mandates on states or small entities. 
eligible. Without prompt issuance of units defined by statutory eligibility As a result we have determined that 
this interpretation, state and local criteria. Otherwise, a great deal of this notice is not economically 
governments and other public and needless and costly verification might — significant” under Executive Order 
private benefit providers will remain have been undertaken. 12866’s criterion of an economic effect 
confused over how to implement the PRWORA creates major economic of more than $100 million. For the same 
requirements of Title IV of PRWORA. effects, a large portion of which results —_yeason, it is not classified as a “major 
Finally, some states have indicated their from changes in the law relating to rule” for purposes of Congressional 
intention to define the term ‘‘Federal immigrants’ eligibility for Federal review under 5 U.S.C. § 801 et. seq. 
public benefit” on own if Federal effects are Subtitle E of the Small Business 
idance is not forthcoming soon. essentially due to other provisions o : 
independant by states PRWORA, such as sections 402, 403 and 
will only compound the confusion on 421, which alter the eligibility rules for age ; 
this issue since there is no certainty that certain mandatory spending programs Dated: July 27, 1998. 
each state will arrive at the same and are largely in effect. This Notice Donna E. Shalala, 
definition of the term. In sum, although _ provides clarifying guidance as to which secretary. 
we are providing a 60-day period for HHS programs are subject to the existing [FR Doc. 98-20491 Filed 8-3-98; 8:45 am] 
public comment, this interpretation is PRWORA requirements regarding 
effective immediately. immigrants’ eligibility for ‘Federal 
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DEPARTMENT OF JUSTICE 
immigration and Naturalization Service 


8 CFR Part 104 
[INS No. 1902-98; AG Order No. 2170-98] 
RIN 1115-AE99 


Verification of Eligibility for Public 
Benefits 


AGENCY: Immigration and Naturalization 
Service, Justice. 
ACTION: Proposed rule. 


SUMMARY: This rule amends the 
Immigration and Naturalization Service 
(“Service”) regulations by establishing a 
new part requiring certain entities that 
provide Federal public benefits (with 
certain exceptions) to verify, by 
examining alien applicants’ evidence of 
alien registration and by using a Service 
automated verification system that the 
applicants are eligible for the benefits 
under welfare reform legislation. The 
rule also sets forth procedures by which 
a State or local government can verify 
whether an alien applying for a State or 
local public benefit is a qualified alien, 
a nonimmigrant, or an alien paroled into 
the United States for less than 1 year, for 
purposes of determining whether the 
alien is eligible for the benefit. In 
addition, the rule establishes procedures 
for verifying the U.S. nationality of 
individuals applying for benefits in a 
fair and nondiscriminatory manner. 
DATES: Written comments must be 
submitted on or before October 5, 1998. 
ADDRESSES: Please submit written 
comments, in triplicate, to the Director, 
Policy Directives and Instructions 
Branch, Immigration and Naturalization 
Service, 425 I Street NW., Room 5307, 
Washington, DC 20536. To ensure 
proper handling, please reference INS 
No. 1902-98 on your correspondence. 
Comments are available for public 
inspection at the above address by 
calling (202) 514-3048 to arrange for an 
appointment. 

FOR FURTHER INFORMATION CONTACT: John 
E. Nahan, Director, SAVE Branch, 
Immigration and Naturalization Service, 
425 I Street NW., ULLICO Building, 4th 
Floor, Washington, DC 20536, telephone 
(202) 514-2317. 


SUPPLEMENTARY INFORMATION: 


Statutory Authority 


Section 432 of the Personal 
Responsibility and Work Opportunity 
Reconciliation Act of 1996 
(“PRWORA”), Pub. L. 104-193, as 
amended by section 504 of the Illegal 
Immigration Reform and Immigrant 
Responsibility Act of 1996 (“IIRIRA”’), 


Pub. L. 104-208, and by section 5572 of 
the Balanced Budget Act of 1997, Pub. 
L. 105-33, 8 U.S.C. 1642, requires the 
Attorney General to promulgate 
regulations requiring verification that a 
pe applying for a Federal public 
nefit (subject to certain exceptions) is 
a qualified alien and is eligible to 
receive the benefit. The same statutory 
provision requires the Attorney General 
to promulgate regulations that set forth 
the procedures by which a State or local 
government can verify whether an alien 
applying for a State or local public 
benefit is a qualified alien,a « 
nonimmigrant under the Immigration 
and Nationality Act, 8 U.S.C. 11001 et 
seq. (the “‘Act’’), or an alien paroled into 
the United States for less than 1 year, for 
purposes of determining whether the 
alien is eligible for the benefit. In 
addition, 8 U.S.C. 1642(a)(2) requires 
the Attorney General to establish 
procedures for a person applying for a 
Federal public benefit to provide proof 
of citizenship in a fair and 
nondiscriminatory manner. 


Background 


Section 121 of the Immigration 
Reform and Control Act of 1986 


Under Title IV of the Personal 
Responsibility and Work Opportunity 
Reconciliation Act of 1996, 62 FR 61344 
(the “Interim Guidance’’). 

Congress directed in 8 U.S.C. 1642 
that the Attorney General, by February 
22, 1998 and after consultation with the 
Secretary of Health and Human 
Services, promulgate regulations 
requiring verification that a person 
applying for a Federal public benefit is 
a qualified alien and is eligible to 
receive the benefit. The same deadline 
applies to the establishment of fair and 
nondiscriminatory procedures for a 
person to provide proof of citizenship. 
The statutory deadline for regulations 
setting forth the procedures by which a 
State or local government can verify 
whether an alien applying for a State or 
local public benefit is eligible under 
PRWORA was November 3, 1997. 
Meeting these deadlines was not 
possible, particularly due to the need for 
extensive interagency consultation. In 
order to bring itself into compliance 
with these obligations, it is necessary for 
the Service to limit the public comment 
period for this rule to 60 days. 


Analysis of the Rule 


(“IRCA”), Pub. L. 99-603, codified at42 « The rule is designed to provide 


U.S.C. 1320b-7 and elsewhere, required 
the Service to offer, and certain agencies 
determining eligibility for a number of 
specified Federal public benefits to use, 
an automated or other system to verify 
the immigration status of alien 
applicants. Before the passage of IRCA, 
the Service had developed and tested 


_ through pilot programs an automated 


verification system entitled Systematic 
Alien Verification for Entitlements 
(“SAVE”). In response to IRCA, the 
Service has further refined and operated 
SAVE on a large scale for nearly 10 


ears. 

‘ The PRWORA requires further 
expansion of Service verification 
programs to all agencies administering 
Federal public benefits that are affected 
by PRWORA’s new limitations on alien 
eligibility on a mandatory basis, and to 
agencies administering affected State 
and local public benefits on a voluntary 
basis. To the extent feasible, the 
regulations implementing PRWORA’s 
verification provision must adopt the 
SAVE approach. The PRWORA, as 
amended in August 1997 by the 
Balanced Budget Act of 1997, Pub. L. 
105-33, also required the Attorney 
General to issue interim guidance for 
the use of benefit granting agencies. On 
November 17, 1997, the Attorney 
General complied with that directive by 
issuing a Notice entitled Interim 
Guidance on Verification of Citizenship, 
Qualified Alien Status and Eligibility 


effective, flexible, efficient, fair, 
nondiscriminatory, and user-friendly 
methods by which government agencies 
and their contractors, agents, or 
designees (other than nonprofit 
charitable organizations) that provide 
public benefits (“benefit granting 
agencies”) may carry out their 
responsibilities to ensure that those 
benefits are provided only to those 
persons eligible to receive them under 
Federal law. As 8 U.S.C. 1642 requires, 
the verification system is closely based 
upon the preexisting SAVE program 
operated by the Service. The rule 
provides, to the extent possible, 
procedures for verification of U.S. 
nationality that are similar to those for 
verification of alien status, although 
with some major differences, such as the 
unavailability of SAVE or any similar 
automated system for verifying U.S. 
nationality. 

There are four subparts to the rule. 
Subpart A provides general information 
and requirements such as applicable 
definitions, the scope of verification 
obligations, and the interrelationship of 
the rule with other statutes and rules 
governing benefit programs. Subpart B 


_provides for the execution of a written 


declaration of status by a public benefit 
applicant, followed by the examination 
of an alien registration document, or 
documentary evidence of U.S. 
nationality, presented by an alien 
applicant. Once the identity and 
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registration of an alien applicant are 
confirmed by examining 
documentation, a benefit granting 
agency will verify the applicant’s 
immigration status through the 
automated SAVE system, as set forth in 
Subpart C. Benefit granting agencies 
will rely upon the documentary 
evidence, or other evidence of U.S. 
nationality as provided in Subpart B, to 
verify U.S. nationality, and will not use 
Subpart C procedures for this purpose. 
Finally, subpart D provides verification 
information and procedures for factors 
relevant to certain aliens’ public benefit 
eligibility under PRWORA, such as 
veteran status, that do not relate to the 
aliens’ immigration status under the Act 
and are consequently not verifiable 
through Service records. 

Benefit granting agencies providing 
Federal public benefits must be in full 
compliance with the verification 
requirements within 2 years of 
promulgation of the rule unless 
otherwise exempted. Benefit granting 
agencies providing State or local 
benefits have the option whether to 
avail themselves of these verification 
procedures entirely or in part. The 
subdivision of the rule into four 
subparts is designed, in part, to enhance 
their flexibility in determining which 
verification methods suit their needs, 
and to provide appropriate dividing 
points to avoid potentially unfair or 
inconsistent verification. This aspect of 
the rule is discussed further in the 
following section-by-section discussion 
of the entire rule. The section-by-section 
discussion does not exhaustively 
address every aspect of the rule; rather, 
it highlights particular issues and points 
that are likely to be of special interest 
to benefit granting agencies and the 
public. Note that as section numbers 
have been reserved for later use at the 
end of each subpart, numbering is not 
consecutive between subparts. 

The Service also emphasizes the 
continued importance and applicability 
of the Interim Guidance. Although the 
essential purposes of this rule and the 
Interim Guidance are the same—to 
comply with statutory mandates 
assigned by PRWORA to the Department 
of Justice and to assist benefit granting 
agencies in complying with PRWORA— 
the specific functions of the two 
documents are quite different. This rule 
is primarily limited to specific 
procedures for benefit granting agencies 
to obtain access to Service or other 
information that they need in order to 
carry out their responsibilities under 
PRWORA. In contrast, the function of 
the Interim Guidance was to provide to 
benefit granting agencies with a broader 
range of relevant information on U.S. 


citizenship, Service documents, civil 
rights, appropriate treatment of alien 
victims of domestic violence, 
application of PRWORA provisions 
relating to Federal means-tested public 
benefits, and other important topics, as 
well as specific, interim procedures for 
verification (particularly for agencies 
that are not participants in SAVE) 

For this reason, the Service has not 
included within this rule some of the 
information provided in the Interim 
Guidance—not because the information 
is irrelevant or unimportant, but 
because it is not essential to a regulation 
requiring verification through the SAVE 
system. For example, the detailed 
information on Service documents 
included in the Interim Guidance, 
designed for use by benefit granting 
agencies without access to the SAVE 
system, is not necessary in a rule that 
relies on the registration document 
requirement coupled with an automated 
inquiry to the Service to provide 
relevant information on an alien 
applicant’s immigration status. 
However, the Interim Guidance may 
still be consulted and used as a source 
of relevant information on the 
documents with which benefit granting 
agencies may come into contact. 
Similarly, the Interim Guidance 
provides extensive information and 
guidance on processing applicants who 
may be victims of domestic violence, 
while the rule is limited to requirements 
and means for obtaining relevant 
Service information. The two 
documents should be used in tandem— 
the rule as the applicable legal 
verification requirement, and the 
Interim Guidance as a how-to guide on 
appropriate handling of these 

short, the only parts of the Interim 
Guidance that should be viewed as 
superseded and replaced by this rule are 
those portions of the Interim Guidance 
that discuss specific verification options 
or procedures, and any conflict between 
the Interim Guidance and the rule 
should be resolved in favor of this rule. 
For example, upon the effective date of 
the regulatory verification requirement, 
a Federal benefit granting agency must 
not rely solely upon its examination of 
an alien applicant’s documentation, 
except as may be specifically authorized 
pursuant to the rule. To the extent the 
Interim Guidance generally allows a 
benefit granting agency to rely solely 
upon its examination of alien 
documentation, it will no longer be 
applicable. However, the Interim 
Guidance remains an important source 
of valuable information and guidance 
for benefit granting agencies as a 
supplement to this rule, particularly 


during the 2-year period provided for 
Federal benefit granting agencies to 
bring themselves into full compliance 
with the rule, but during which they are 
not required to use the SAVE system. 
The Interim Guidance also remains a 
useful tool for benefit granting agencies 
administering State or local public 
benefits, which have the option whether 
to use the procedures in this rule in 
whole or in part. 

The Service has made the rule as 
simple and flexible as possible in order 
to give benefit granting agencies the 
maximum freedom of action to 
administer their own programs in a way 
that is consistent with the statutory 
mandate to the Department of Justice to 
promulgate regulations on verification. 
To the extent possible, the Service has 
also attempted to promulgate a rule that 
will not require frequent amendment as 
benefit eligibility criteria, or technical 
details of Service or other 
documentation or of the SAVE system, 
change over time. 


Subpart A—General 
Section 104.1 Definitions 


In an effort to provide procedures that 
are as Clearly, briefly, and simply 
drafted as possible, the rule makes 
substantial use of regulatory definitions. 
Some of these definitions are discussed 
further below, where applicable. 


Section 104.2 Requirement To Verify 
Eligibility for Federal Public Benefit 


This section implements the statutory 
directive in 8 U.S.C. 1642 to require 
verification of eligibility for Federal 
public benefits. Benefit granting 
agencies determining eligibility for 
Federal public benefits must be in full 
compliance with all four subsections of 
the rule within 2 years of promulgation 
unless otherwise exempted. The 2-year 
time frame for compliance is statutory, 
but PRWORA specifically refers only to 
states. In order to provide consistent 
application of the rule, the rule uses the 
same 2-year deadline for all Federal 
public benefit granting agencies, 
whether or not they are states. Federal 
agencies that provide Federal public 
benefits directly are expected to lead the 
way in implementing this rule by 
making all reasonable efforts to bring 
their programs into compliance earlier 
than the two-year deadline. Nothing 
prevents any other Federal benefit 
granting agency, including any state, 
from coming into compliance sooner 
than 2 years from promulgation. 

This section does not affect any 
preexisting legal obligation under IRCA 


-or any other statute to verify alien 


eligibility for certain Federal public 
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benefits using SAVE. Benefit granting 
agencies that are required by IRCA to 
use SAVE must continue to do so. To 
the extent the rule differs from current 
SAVE procedures, however, the 2-year 
time frame for implementation and 
compliance applies to the new 
procedures. Although the rule is based 
on the current SAVE system to the 
extent possible, there are a number of 
necessary new features, such as time 
limits applicable to the submission of 
SAVE verification requests. The Service 
will work with current SAVE users to 
help ensure their smooth and timely 
implementation of these new aspects of 
the program. 

The PRWORA, and consequently this 
rule, affect programs previously covered 
by IRCA’s provisions relating to SAVE, 
but PRWORA did not expressly 
supersede or repeal IRCA. Those 
provisions of IRCA that are not 
inconsistent with PRWORA—such as 
the requirement that certain programs 
verify alien eligibility through SAVE— 
have continued effect. The IRCA 
provisions that are inconsistent with 
section 432 or other sections of 
PRWORA, such as section 121(c)(4)(B) 
of IRCA’s grant of authority to certain 
secretaries of Federal departments to 
exempt covered programs from SAVE, 
are superseded by the later enactment. 
Existing waivers under authority of 
section 121(c)(4)(B) must expire no later 
than the date that is 24 months after 
promulgation of this rule. 

Note that the exception of nonprofit 
charitable organizations from 
verification requirements derives from 
the definition of “‘benefit granting 
agency” in § 104.1 that excludes such 
organizations. Section 1642(d) of title 8, 
United States Code, states that a, 
nonprofit charitable organization is not 
required under Title IV of PRWORA to 
determine, verify, or otherwise require 
proof of eligibility of any applicant for 
Federal or State or local public benefits 
based on the applicant’s status as a 
national of the United States or 
qualified alien, subject to such 
verification regulations as the Attorney 
General may subsequently promulgate. 
Absent further regulatory action by the 
Attorney General, nonprofit charitable 
organizations are therefore not required, 
under PRWORA and this rule, to verify 
an applicant’s immigration or 
citizenship status before providing 
Federal, State, or local public benefits. 
Moreover, State and local governments 
may not impose any verification 
requirements upon nonprofit charitable 
organizations pursuant to Title IV of 
PRWORA for Federal, State, or local 
public benefits. 


In addition to their exclusion from the 
definition of “benefit granting agency,” 
a nonprofit charitable organization (or a 
benefit granting agency) may be exempt 
from any verification requirement in 
many cases for the separate and 
independent reason that the benefit(s) it 
provides are ‘‘community programs 
necessary for protection of life or 
safety,” or are otherwise exempt from 
PRWORA’s substantive limitations on 
alien eligibility. 

In addition to who must verify, this 
section (using § 104.1’s definitions) also 
addresses what benefits are subject to 
the verification requirement. According 
to the statutory structure of PRWORA, 
there are three different levels of 
possible exemption of a program from 
mandatory verification. The first is if the 
program does not provide a Federal 
public benefit. The definition of 
“Federal public benefit” in § 104.1(i) 
identifies a number of programs that are 
not Federal public benefits. This 
definition is the same as the statutory 
one at 8 U.S.C. 1611(c), except for the 
addition of one exception further 
described in the following paragraph. 
Second, even if a benefit is a Federal 
public benefit, it may be one to which 
PRWORA’s limitations on alien 
eligibility—and therefore the need to 
verify—do not apply under 8 U.S.C. 
1611(b). The rule uses the term “exempt 
Federal public benefit” to refer to such 
benefits, and defines it in § 104.1. Third, 
miscellaneous provisions of PRWORA 
exclude certain programs entirely, such 
as foreign assistance or a basic public 
education, without clearly stating 
whether these programs constitute 
“public benefits.” Section 104.9 
identifies these p s. 

The Service anticipates that applying 
the regulatory definition of Federal 
public benefit at § 104.1 (which 
parallels the statutory definition) and its 
exceptions to determine whether or not 
a benefit granting agency is subject to 
the verification requirements imposed 
by this regulation will be a matter of 
particular interest and (in some cases) 
difficulty for benefit granting agencies. 
The Service will give all appropriate 
deference to benefit granting agencies’ 
applications of the definition to the 
programs they administer, or to 
applications provided by another 
Federal agency that oversees or 
administers a Federal benefit program 
even if the Federal agency does not 
itself determine the eligibility of 
individual applicants. The statutory and 
regulatory definition is: “(1) any grant, 
contract, loan, professional license, or 
commercial license provided by an 
agency of the United States or by 
appropriated funds of the United States; 


or (2) any retirement, welfare, health, 
disability, public or assisted housing, 
post-secondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to 
an individual, household, or family 
eligibility unit by an agency of the 
United States or by appropriated funds 
of the United States.” The definition 
further specifies a number of programs, 
or types of program, that are not Federal 
public benefits. Note in particular the 
exception for ‘‘police, fire, ambulance, 
transportation (including paratransit), 
sanitation, or other regular, widely 
available public services or 
accommodations.” This exception, is 
intended to identify and summarize 
certain types of government programs 
that are not “similar benefit[s]”” under 
part (2) of the definition, and therefore 
are not Federal public benefits. The fact 
that a program is not identified in this 
exception should not be interpreted to 
mean that it necessarily is a “similar 
benefit” to the benefits specifically 


_ enumerated in part (2) of the definition. 


In determining whether a program 
provides a Federal public benefit, a 
benefit granting agency should first 
consider whether the program provides 
one of the benefits expressly 
enumerated in either part (1) or (2) of 
the definition. In all cases, this analysis 
should be made in light of the specific 
programs also identified as not being 
Federal public benefits; if a program is 
covered by one or more of these 
exceptions, it is not a Federal public 
benefit even if it meets the more general 
definition is enumerated in part (1) or 
(2). Under part (1), if the program 
provides a grant, contract, loan, 

rofessional license, or commercial 

icense to an individual, either through 
a Federal agency or with federally 
appropriated funds, then it provides a 
Federal public benefit. If the program is 
not of the type enumerated in part (1), 
a benefit granting agency should go on 
to consider whether it provides a benefit 
covered by part (2). 

To fall within part (2), the benefit 


. must be one of the types of benefits 


described (retirement, welfare, health, 
disability, public or assisted housing, 
post-secondary education, food 
assistance, unemployment benefit, or 
any other similar benefit), it must be 
provided by a Federal agency or by 
federally appropriated funds, and it 
must be provided to one of the 
enumerated categories of recipients (an 
individual, household, or family 
eligibility unit). Thus, for example, if an 
agency provides an unemployment 
benefit to an individual using federally 
appropriated funds, the definition is 
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satisfied. If the program provides 
payments or assistance to an individual, 
household, or family eligibility unit 
through a Federal agency or with 
federally appropriated funds, but the 
benefits are not expressly enumerated 
above, the agency must consider 
whether the benefits are “similar” to 
one of the benefits enumerated in part 

2 of the definition (b). Benefit granting 
agencies subject to Federal agency 
oversight or administration should 
consult with the appropriate Federal 
agency. 

Benefit granting agencies should also 
consider who is actually receiving the 
benefits. Although PRWORA prohibits 
certain aliens from receiving non- 
exempted Federal public benefits, it 
does not prohibit governmental or 
private entities from receiving Federal 
public benefits that they might then use 
to provide assistance to aliens, as long 
as the benefit ultimately provided to the 
non-qualified aliens does not itself 
constitute a Federal public benefit. 
Thus, if a local agency were to receive 
a Federal “grant,” which is expressly 
identified as a Federal public benefit, 
but the agency uses it to provide police 
services, fire protection, libraries, parks, 
or other benefits that are not themselves 
Federal public benefits, the prohibition 
would not apply. In contrast, if the 
agency uses the grant to provide a 
Federal public benefit, such as a loan or 
welfare payments to an individual, the 
prohibition would apply and non- 
qualified aliens would be ineligible for 
the Federal public benefit. 

Benefit granting agencies must keep 
in mind that, due to PRWORA’s 
statutory structure, there are three lists 
of programs exempt from verification 
requirements. One is contained within 
the regulatory definition of “Federal 
public benefit”; programs specifically 
excepted in the definition there are not 
Federal public benefits in the first 
instance. The second list is of programs 
that—although they are Federal public 
benefits—are exempt from PRWORA’s 
verification requirements. This list of 
programs is found in the regulatory 
definition of “exempt Federal public 
benefit.” Both definitions must be 
consulted in order to determine whether 
a benefit is a Federal public benefit for 
which verification of PRWORA 
eligibility is required. With respect to 
the definition of exempt Federal public 
benefits, note in particular the inclusion 
of “‘a community program necessary for 
protection of life or safety” as a program 
that is not a Federal public benefit 
subject to verification requirements. A 
community program necessary for 
protection of life or safety is itself a term 
that is defined in the rule. This 


definition incorporates and promulgates 
for purposes of the rule the designations 
made by Specification of Community 
Programs Necessary for Protection of 
Life or Safety under Welfare Reform 
Legislation, 61 FR 45985 (Aug. 30, 
1996). The third list of exempt programs 
is found in § 104.9; these are programs 
that PRWORA does not specifically 
identify as Federal public benefits (or as 
not Federa! public benefits) but that are 
excluded from the PRWORA’s 
limitations on alien eligibility. 

Some public benefits have more than 
one funding source. Note that the 
definition of ‘State or local public 
benefit” in § 104.1 excludes Federal 
public benefits, consistent with 8 U.S.C. 
1621(c)(3). In other words, a benefit 
granting agency should first consider 
whether a benefit is a Federal public 
benefit. If it is, then § 104.2 applies. A 
Federal public benefit cannot also be a 
State or local public benefit. If the 
benefit is not a Federal public benefit, 
then the agency should consider 
whether it is a State or local public 
benefit. If so, then § 104.3 applies. 

In general, this section requires 
careful application of the defined terms 
“benefit granting agency,” “Federal 
public benefit,” “exempt Federal public 
benefit,” “applicant,” and “eligible 
qualified alien” in order to determine 
conclusively whether verification is 
required. 


Section 104.3 Option To Verify 
Eligibility for State or Local Public 
Benefit 


The major distinction between this 
section and § 104.2 (apart from the 
substitution of defined terms relating to 
State or local rather than Federal public 
benefits) is the substitution of “may” for 
“shall.” Consistent with the differences 
between 8 U.S.C. 1642(a)(1) and (a)(3), 
verification of immigration status for the 
purpose of State or local public benefits 
is a service that is available to those 
benefit granting agencies, rather than a 
requirement of Federal law. State or 
local benefit granting agencies may 
choose, or not, to use the document 
examination procedures provided by 
subpart B. If they choose to use those 
procedures they may rely solely on 
them, or they may also take advantage 
of the Service verification procedures 
provided through the SAVE program as 
discussed in subpart C. However, 
because document examination is an 
integral part of SAVE that both ensures 
that the information provided to the 
benefit granting agency by the Service 
relates to the applicant, and is the 
means of obtaining and confirming the 
information necessary to make the 
automated SAVE inquiry, a State or 


local benefit granting agency may not 
use SAVE with respect to a State or 
local public benefit unless it complies 
with subpart B for all applicants for the 
benefit. Similarly, as subpart D is for the 
most part pointless without a 
determination of qualified alien status, — 
use of subpart D procedures also 
requires compliance with subpart B as 

a precondition. 

The PRWORA did not specifically 
address the establishment of procedures 
for verifying the U.S. nationality of 
applicants for State or local public 
benefits. However, especially in light of 
8 U.S.C. § 1625’s general authorization 
to states to require applicants to provide 
proof of eligibility, there is no reason 
why the fair and nondiscriminatory 
procedures established for providers of 
Federal public benefits should not also 
be available to providers of State or 
local public benefits that wish to use 
them. 

The PRWORA’s requirements relating 
to State or local public benefits (such as 
8 U.S.C. 1621(a), which limits the 
eligibility of certain aliens for such 
benefits) are an exercise of the Federal 
immigration power. However, PRWORA 
gives extensive discretion to the states 
to adapt or modify these requirements to 
meet their own needs, consistent with 
its overall focus on giving the states 
substantial latitude and authority in the 
area of welfare reform. For example, a 
state may reinstate the eligibility of 
aliens not lawfully present in the United 
States for State and local public benefits 
for which they are ineligible under 
PRWORA by enacting a State law to that 
effect after August 22, 1996. This may 
result in substantial differences in alien 
eligibility for State and local public 
benefits among the several states, and 
therefore in different verification needs. 

Therefore, this rule does not mandate 
SAVE participation, or any other 
specific requirements for verification of 
State or local public benefit eligibility, 
except that to the extent states choose to 
take advantage of SAVE they must 
comply with its requirements. States 
may establish their own independent 
verification procedures, which may 
include imposing verification 
requirements on persons or entities 
(other than requirements imposed under 
PRWORA on nonprofitable charitable 
organizations) that which provide State 
or local public benefits. 


Section 104.4 Verification in Order T 
Determine Nature of Benefit 


The rule recognizes the fact that 
certain programs are not Federal or State 


_ or local public benefits, or are exempt 


public benefits, with regard to certain 
alien applicants—and are therefore not 
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subject to a verification obligation—for 
reasons that relate to the applicants’ 
immigration status. A benefit granting 
agency cannot determine with 
confidence whether the exception 
applies if it does not determine that 
status. Therefore, in order to determine 
that verification is not necessary, it may 
be necessary to determine an applicant’s 
immigration status. For example, a 
“Federal public benefit” does not 
include any contract or license “for a 
nonimmigrant whose visa for entry is 
related to such employment in the 
United States.” Obviously, a benefit 
granting agency cannot determine 
whether this exception applies to an 
application for a contract or license 
without knowing the applicant’s 
immigration status. This section allows 
the verification procedures to be used to 
the extent necessary to determine 
whether a particular program is a 
benefit subject to a verification 
requirement. If so, verification of the 
applicant’s eligibility should proceed. If 
not, further verification should not be 
conducted regarding the applicant’s 
eligibility under PRWORA once that 
determination has been made. 


Section 104.5 Determination Made by 
Benefit Granting Agency 


The underlying philosophy of the 

_ Service’s SAVE program has been that 
the Service provides information 
relevant to the benefit eligibility 
determination, but that the 
responsibility for determining eligibility 
for the benefit should remain with the 
benefit granting agency. That 
philosophy is maintained in this rule. 
Depending on what type of public 
benefit they provide, benefit granting 
agencies are either required to, or have 
the option to, or in some cases (such as 
exempt public benefits) may not, verify 
applicants’ eligibility for the benefit 
under PRWORA. The procedures are 
designed to ensure that benefit granting 
agencies obtain the information they 
need regarding applicants’ immigration 
status, or other factors relevant to 
eligibility under PRWORA, and that the 
information is accurate. However, 
benefit granting agencies are in the best 
position to apply this information to 
public benefit eligibility determinations 
regarding the public benefits they 
administer. Eligibility under PRWORA 
is simply one additional set of eligibility 
criteria for benefit granting agencies to 
apply, just as they need to determine 
income levels, residency, age or 
disability, or any other criteria that may 
be applicable to public benefits. Just as 
it is with those criteria, benefit 
eligibility determination under 


PRWORA, whether interim or final, is 
best left to the benefit granting agency. 

Of course, benefit granting agencies 
must apply any other source of legal 
authority that governs eligibility 
determinations for their particular 
program. For example, IRCA’s statutory 
provisions regarding Medicaid, 
unemployment compensation, and other 
pre-PRWORA SAVE-mandated Federal 
benefits generally prohibit benefit 
granting agencies that determine 
eligibility for those benefits from 
delaying, denying, reducing, or 
terminating benefits pending Service 
verification. E.g., 42 U.S.C. 1320b— 
7(d)(4). 


Section 104.6 Contesting an Adverse 
Determination 


The general intention of this rule is to 
modify as little as possible established 
procedures already in existence for 
benefit granting agencies to consider 
claims of erroneous benefit denials. 
However, the rule does include, in the 
interest of accuracy and fairness to 
applicants, certain minimum 
requirements for public benefit denials 


- based upon information provided by the 


Service. If a public benefit is denied on 
the basis of such information, the 
benefit granting agency must provide 
adequate written notice to the applicant 
explaining the basis of the denial, how 
to contact the Service to seek correction 
if the applicant believes the information 
to be erroneous, and (at the discretion 
of the benefit granting agency) other 
appropriate information on appeal 
rights and procedures. 

The Service will provide to benefit 
granting agencies appropriate contact 
information (an address and/or 
telephone number) to which applicants 
may direct inquiries regarding denials of 
benefits based on Service information. 
The rule, in the interest of flexibility, 
does not specify the precise method of 
contacting the Service when there is a 
dispute over the accuracy of a Service 
record a benefit granting agency has 
relied upon, but that information will be 
provided through SAVE user manuals or 
by other means to benefit granting 
agencies. An applicant choosing to 
contact the Service in this manner must 
provide sufficient identifying 
information to allow the Service to 
access his or her record, and to contact 
the benefit granting agency regarding 
the case. The Service will review the 
information provided that was the basis 
of the denial, taking into account any 
information provided by the applicant 
regarding possible error by the Service, 
and will respond to the applicant within 
10 business days of receiving the 
request and supporting information. If 


the Service determines that information 
previously provided to the benefit 
granting agency regarding the applicant 
was incorrect, the Service will provide 
corrected information to the benefit 
granting agency. 

This service is intended to assist in 
quickly and efficiently resolving 
questions relating to possible error in 
the information provided to the benefit 
granting agency about the applicant’s 
present immigration status with the 
Service (for example, possible delay in 
updating a Service database with a 
change of status that has been granted). 
It is not meant in any way to provide 
any avenue of application, petition, 
relief, or appeal with respect to any 
change of status, removal proceeding, or 
any other matter relating to any person 
that has or may in future come before 
the Service or any other component of 
the Department of Justice pursuant to 
the Act and title 8 of the Code of Federal 
Regulations. In other words, the relevant 
question for the purpose of this section 
(and, indeed, for public benefit 
verification generally) is what the 
applicant’s status is, not what the 
status should be. 

f the applicant contests the denial in 
a timely manner through the benefit 
granting agency’s appeal procedures on 
the grounds that the Service information 
is incorrect, the benefit granting agency 
must seek assistance from the Service to 
resolve the situation. The reference to a 
claim that Service information is 


incorrect is meant to exclude from this 


requirement a situation in which the 
applicant does not contest his or her 
status as indicated by Service records, 
but disputes whether that status makes 
him or her ineligible for the benefit. In 
that case, there is no requirement to 
contact the Service for further 
assistance. The benefit granting agency 
must provide to the Service any new 
information in its possession regarding 
the claim of error. The Service will 
respond within 10 business days. 

e benefit granting agency may not 
make a final determination of the appeal 
until the Service has provided its full 
response to its request for further 
information, and shall take into account 
any correction of Service information to 
the extent that it is relevant to the 
applicant’s eligibility. Except as 
specifically provided, this section does 
not supplant or modify benefit granting 
agencies’ normal procedures, including 
any requirements, rights, or procedures 
regarding notice in a language other 
than English. It is not meant to provide 
a right of appeal if the benefit granting 
agency does not grant that right, but to 
require appeals using benefit granting 
agencies’ procedures that put at issue 
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the accuracy of Service information to 
include confirmation of that 
information. Providing means for an 
applicant to contact the Service directly 
does not extend or toll any deadline for 
filing an agency appeal regarding a 
benefit denial. This section is not meant 
to imply in any way that benefit 
granting agencies may not contact the 
Service with questions or concerns 
regarding a verification unless the 
applicant has filed a formal appeal of a 
benefit denial. 


Section 104.7 Nonexclusivity of 
Procedures 


The rule reiterates (in § 104.20) the 
provision in section 121(c) of IRCA that 
verification should be conducted 
without regard to the sex, color, race, 
religion, or nationality of the applicant 
(with the addition of disability). Rights 
and remedies regarding discrimination 
and privacy with respect to 
governmental programs already exist 
and are enforced with regard to public 
benefits under a multitude of other 
laws. Section 104.7 emphasizes that 
nothing in the rule is meant to interfere 
with those rights and remedies. 
Similarly, the rule does not displace any 
other provisions of law or policy 
relating to the provision of public 
benefits, including any requirements or 
procedures for verification of eligibility, 
except that the rule preempts any 
directly inconsistent Federal regulation 
or policy or provision of State law. As 
stated in 8 U.S.C. 1643, PRWORA (and 
therefore this rule) does not create any 
entitlement to any public benefit; nor 
does it affect the application of any 
eligibility criterion under law other than 
alienage. 


Section 104.8 Enforcement 


There are no specific enforcement 
procedures for this rule. This does not 
mean, however, that failure to comply 
will not have negative consequences for 
a benefit granting agency. For example, 
pursuant to the general authority of the 
Attorney General to enforce Federal law, 
the United States could when necessary * 
and propriate seek equitable relief in a 
district court to enforce compliance 
with PRWORA and this rule by a benefit 
granting agency. A benefit granting 
agency could potentially also be subject 
to enforcement procedures or other 
consequences of noncompliance as 
provided by a Federal agency 
administering a Federal public benefit 
program. 

Section 104.9 Inapplicability to 
Certain Programs 

Various sections of PRWORA exclude 

certain programs from the statutory 


limitations on alien eligibility without — 
specifying whether the programs are, or 
are not Federal, State, or local “public 
benefits.” 8 U.S.C. 1615(a), 1643. Rather 
than attempt unnecessarily to answer 
that question for the purpose of placing 
these programs into either § 104.1’s list 
of programs that by definition are not 
“Federal public benefits,” or § 104.1’s 
list of “‘exempt Federal public benefits” 
(or the equivalent definitions for State 
or local public benefits), the Service has 
instead placed those programs in this 
section. No PRWORA verification 
requirement applies to them, regardless 
whether they are Federal, State, or local 
public benefits. The exemption of ‘“‘a 
basic public education” from the rule is 
intended to implement, with regard to 
verification obligations, the statutory 
directive in 8 U.S.C. 1643(a)(2) that 
nothing in PRWORA “may be construed 
as addressing alien eligibility for a basic 
public education as determined by the 
Supreme Court of the United States 
under Plyler v. Doe, (457 U.S. 202) 
(1982).” Benefit granting agencies that 
need to determine whether a Federal 
program related to education constitutes 
a ‘‘Federal public benefit” should obtain 
guidance from the U.S. Department of 
Education for its programs, or from 
another Federal agency administering 
an education program with respect to 
such program. 

Section 104.10 Verification 
Requirement for Certain Nutrition 
Programs 

Section 840 of PRWORA, 7 U.S.C. 
2020(p), amended the Food Stamp Act 
of 1977 to release state agencies from 
IRCA’s preexisting requirement that 
they use the SAVE system to verify alien 
eligibility for Food Stamps. This section 
of the rule reconciles section 840 with 
the statutory verification requirement by 
stating that benefit granting agencies 
providing Food Stamps are not required 
to use Subpart C procedures, although 
they may do so. They are, however, 
subject to those other subparts of the 
Tule that do not pertain to the SAVE 
system. 

The PRWORA also gave states the 
option whether to provide the nutrition 
benefits identified in 8 U.S.C. 1615(b) to 
individuals other than nationals of the 
United States or qualified aliens. For 
this reason, the rule.treats these Federal 
programs in the same manner as State 
or local public benefits. Benefit granting 
agencies providing these benefits may, 

ut are not required to, use the 
verification procedures to the extent 
that U.S. nationality or qualified alien 
status is relevant to an eligibility 
determination in any state. Treatment of 
these programs in the same manner as 


State or local public benefits is not 
meant in any way to suggest that they 
are State or local public benefits rather 
than Federal public benefits, but only 
that because of their special situation 
under PRWORA the rules pertaining to 
the former rather than the latter best suit 
them. 


Subpart B—Declaration of Applicant 
and Examination of Documents 


Section 104.20 Scope of Verification 
Obligation 

A benefit granting agency’s 
responsibility and authority to verify 
eligibility under this rule is limited to 
verification that is relevant to eligibility 
for the public benefit under PRWORA. 
Under PRWORA (with certain limited 
exceptions), U.S. nationality or eligible 
qualified alien status is relevant to 
Federal public benefit eligibility unless 
and until some other ground of 
ineligibility exists. This section gives 
benefit granting agencies maximum 
flexibility with regard to verifying 
eligibility under PRWORA as compared 
to determining other eligibility criteria, 
as long as that flexibility is exercised in 
a nondiscriminatory manner. For 
example, a benefit granting agency may 
choose to verify whether all applicants 
for a Federal disability benefit are 
nationals of the United States or eligible 
qualified aliens before undertaking the 
potentially more burdensome and 
intrusive determinations as to disability, 
or it may choose to determine whether 
the applicants meet specific program 
requirements before verifying U.S. 
nationality or alien status, but the 
agency may not vary its procedures 
depending on whether the applicant 
looks or sounds foreign, or on other 
improper criteria. Benefit granting 
agencies must verify PRWORA 
eligibility without regard to sex, color, 
race, religion, national origin (except to 
the extent Cuban, Haitian, or Canadian 
nationality may be relevant in certain 
cases as specifically provided by 
PRWORA and this rule, see §§ 104.1 
(definitions of “Cuban and Haitian 
entrant” and “qualified alien”), 104.62), 
or disability. 
Section 104.21 Written Declaration of 
Applicant 

The first step in verification is 
requiring a written declaration under 
penalty of law stating whether the 
applicant is a national of the United 
States. The rule provides for 
declarations on behalf of minors and 
legally incompetent adults. As any 
person who is not a national of the 
United States is an alien, this section 
does not require a declaration as to alien 
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status. If the applicant does not declare 
that he or she is a national of the United 
States, his or her eligibility as an alien 
must be verified. This section does not 
preclude additional requests for 
declarations or information relating to 
alien status, such as a declaration of 
eligible qualified alien status, to the 
extent they may be relevant to 
determining eligibility (see § 104.276)— 
indeed, they may be necessary in many © 
cases—but they are not a general 
requirement applicable to all applicants 
for all public benefits subject to 
PRWORA verification. 

The possible legal consequences of a 
false declaration as to U.S. nationality 
may vary depending on the benefit, but 
are uniformly serious. Section 1015(e) of 
title 18 of the United States Code 
punishes as a felony any knowing false 
statement that one is a citizen or a 
national of the United States with the 
intent to obtain any Federal or State 
benefit or service. In addition, with 
respect to Federal public benefits, 18 
U.S.C. 1001 provides that it is a felony 
to knowingly and willfully make any 
materially false, fictitious, or fraudulent 
statement or representation in any 
matter within the jurisdiction of any 
branch of the Federal Government. State 
laws may provide penalties for false 
declarations with respect to State or 
local public benefits. There also may be 
civil consequences to a false 
declaration. Sections 212(a)(6)(C) and 
237(a)(3)(D) of the Act render any alien 
who has made any false claim to U.S. 
citizenship for any purpose or benefit 
under Federal or State law removable 
from the United States. Civil penalties 
may also apply to false statements 
relating to particular benefits. See, e.g., 
42 U.S.C. 1320a-8 (Social Security 
benefits). 

Because of the different specific 
provisions that may apply to false 
statements relating to different public 
benefits, and to give maximum 
flexibility to benefit granting agencies, 
the rule does not prescribe specific 
wording for the declaration. The 
declaration form should reasonably 
convey to the applicant the fact that 
serious legal consequences—whether 
criminal, civil, or both—may result from 
a false declaration. The rule does not 
require that a declaration be made under 
penalty of perjury, although benefit 
granting agencies may include that 
feature in the declaration if desired. 

The rule uses the term “national of 
the United States” rather than “U.S. 
citizen” because ‘‘national of the United 
States” is a term specifically defined in 
the Act as ‘“‘(A) a citizen of the United 
States, or (B) a person who, though not 
a citizen of the United States, owes 


permanent allegiance to the United 
States.” 8 U.S.C. 1101(a)(22). Category 
(B), noncitizen U.S. nationals, is at the 
present time essentially limited to 
American Samoans. All terms defined 
in 8 U.S.C. 1101 have that meaning in 
this rule, by operation of 8 CFR 1.1(a). 
The Service does not construe 8 U.S.C. 
§ 1642(a)(2)’s reference to ‘“‘proof of 
citizenship” as reflecting any legislative 
intention to distinguish between U.S. 
citizens and noncitizen U.S. nationals in 
terms of either substantive benefit 
eligibility or verification requirements. 
However, the documents or other 
evidence of nationality available to U.S. 
citizens are not necessarily the same as 
those available to noncitizen U.S. 
nationals, and these differences are 
reflected in the substance of the rule 
when appropriate. 

The statutory definition is the 
simplest and most inclusive to use in 
the rule. To do otherwise (for example, 
to state “‘citizen or noncitizen U.S. 
national” each time a reference is 
needed) would be more cumbersome, 
and would not be consistent with the 
statutory definition already provided for 
use in Service regulations. The Service 
is aware that this statutory definition, 


however, may in some cases contribute 


to confusion. The distinction between 
U.S. citizens and noncitizen U.S. 
nationals is not well known among the 
public. Among those to whom it is 
known, the term “national” tends to be 
used to refer to noncitizen nationals, 
rather than in the statutorily correct 
sense of including both citizens and 
noncitizen nationals. For this reason, 
the Service is explaining its terminology 
at some length. As noted above, the 
Service has not specified in this rule the 
exact format of the written declaration. 
Benefit granting agencies should use the 
format that in the exercise of their best 
discretion suits their forms and conveys 
to their particular clientele the matter at 
issue: a declaration as to U.S. 


. Nationality. The declaration may do this 


in a manner that uses acceptable 
common parlance and understanding 
rather than the strict definitional 
structure of the Act used in the rule. For 
example, the Service’s Form I-9, 
Employment Eligibility Verification, 
uses the phrase “I attest under penalty 
of perjury, that I am a citizen or national 
of the United States.” 


Section 104.22 Evidence of Alien 
Registration 

A necessary step in a verification 
system is the presentation of 
documentary evidence that the 
applicant is who he or she claims to be. 
Section 262 of the Act requires every 
alien 14 years of age or older who 


remains in the United States for 30 days 
or longer to apply for registration with 
the Service. Most aliens (with certain 
exceptions, notably Canadian visitors 
for short-term business or pleasure) are 
in fact registered upon their entry into 
the United States and issued a 
registration document (such as a Service 
Form I-94 Arrival-Departure Record) at 
that time. Section 264(e) of the Act 
requires any alien over 18 who has been 
issued an alien registration document to 
carry it in his or her personal possession 
at all times. Service regulations at 8 CFR 
264.1(b) identify registration 
documents. 

This rule uses these preexisting 
requirements as the basic foundation of 
subpart B. As all aliens likely to be 
applying for public benefits (other than 
minors under the age of 14) are subject 
to the registration requirement or will 
have been registered upon entry into the 
United States, they will have 
registration documents for presentation 
and examination. If they do not, they 
must contact the Service to register and 
obtain them. The rule makes allowances 
for temporary acceptance of receipts for 
applications for evidence of registration 
pending issuance of Service 
documentation in such cases (format of 
receipts may vary among Service 
offices). Benefit granting agencies may 
waive the document requirement for 
applicants under the age of 14 who are 
not already registered with the Service. 

In most cases, the most recent 
evidence of alien registration will 
indicate an alien’s immigration status 
under the Act, which in turn often will 
relate on its face directly to whether or 
not the alien is a qualified alien under 
PRWORA (for example,.a valid Form I- 
551 Alien Registration Receipt Card or 
Permanent Resident Card, commonly 
referred to as a “green card,” 
demonstrates status as an alien lawfully 
admitted for permanent residence). This 
is not true in all cases, however. 
Relevant PRWORA criteria for purposes 
of determining qualified alien status are 
not necessarily directly linked to an 

,alien’s present status under the Act. 
This is particularly true of aliens who 
have been battered or subjected to 
extreme cruelty in the United States, 
and of Cuban and or Haitian entrants. 
As discussed in the Interim Guidance, 
sometimes Service codes found on 
Service documents will provide the 
necessary further information, and 
sometimes they will not. The 
availability of routine Service 
verification of immigration status 
through SAVE will substantially reduce 
the need for benefit granting agencies to 
become experts in construing the 
complexities of Service documentation, 
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although benefit granting agencies are of 
course encouraged to learn as much as 
they can about this subject and to 
continue to consult the Interim 
Guidance for this purpose. 

For these reasons, the rule does not 
require an alien applicant to produce 
documentation that on its face shows 
the alien is an eligible qualified alien, 
because the applicant will not always 
have it. Rather, alien applicants need 
only present the evidence of alien 
registration that they already are legally 
required to have on their persons. This 
procedure will provide the basic initial 
information that the alien applicant is 
known to the Service, will provide the 
information necessary to make a further 
verification inquiry to the Service, and 
(in conjunction with § section 104.24) 
will link the applicant to the status 
information the Service will provide 
through SAVE. The further verification 
procedures will establish whether or not 
the applicant is an eligible qualified 
alien. 


Section 104.23 Evidence of U.S. 
Nationality 


This section implements the statutory 
requirement that the Attorney General 
establish fair and nondiscriminatory 
procedures for applicants to provide 
proof of citizenship. This requirement 

_ presents particular challenges that do 
not apply to alien sfatus verification. 
Unlike aliens, there is no central registry 
of information on nationals of the 
United States. There is no requirement 
that nationals of the United States 
register with the Service or carry any 
document. Many nationals of the United 
States have not traveled outside North 
America, and therefore have never 
needed to obtain the standard 
internationally accepted evidence of 

U.S. nationality, a U.S. passport. The 

records of the Service contain relevant 
information only on those nationals of 
the United States who have had some 

reason to come within its jurisdiction, 

such as naturalizing or seeking a 

determination as to derivative 
citizenship. The SAVE system is not 
suitable for verifying U.S. nationality. 

Although the Service in cooperation 

with the Socia: Security Administration 

(“SSA”) is testing on a pilot program 

basis an automated method of verifying 
the work eligibility of both nationals of 
the United States and aliens through 

SSA and/or Service records, no system 

is available at this time (or is likely to 
be available anytime soon) for broad- 
based automated verification of claims 
to U.S. nationality by applicants for 
public benefits. 

Therefore, the rule’s procedures for 
verifying U.S. nationality rely on the 


examination of documents. And, since 
the Act’s provisions regarding 
nationality are complex and the variety 
of documents that applicants may 
possess or be able to obtain is large, the 
Service has attempted to provide as 
comprehensive a list as possible. The 
list is closely based on the one provided 
in the Interim Guidance. It is not meant 
to exclude any reasonable evidence of 
U.S. nationality. Section 104.23(b)(6) is 
a “catch-all” category intended to cover 
such reasonable documentary evidence 
if it is not specified elsewhere in the 
section. A benefit granting agency 
should first ask for a document 
identified as primary evidence of U.S. 
nationality. If the applicant does not 
have primary evidence, the benefit 
granting agency should examine 
secondary evidence. 

Paragraphs (c), (d), and (e) of section 
104.23 provide other options for a 
benefit granting agency to use at its 
discretion. It may consult its own 
records containing information on 
nationality, or those of a Federal agency 
administering a public benefit program. 
A benefit granting agency may, accept a 
declaration under penalty of law from a 
third party indicating a reasonable basis 
for personal knowledge that an 
applicant who cannot present evidence 
of U.S. nationality is a national of the 
United States. A benefit granting agency 
may accept a receipt for an application 
for evidence of U.S. nationality (but may 
not accept receipts for a Service N—400, 
Application for Naturalization, or a 
Service N-600, Application for 
Certificate of Citizenship) on a 
temporary basis pending presentation of 
the actual documentary evidence. 

The procedures provided by this 
section meet the statutory requirement 
that they be fair and nondiscriminatory 
because (1) they must be applied 
equitably and consistently to all 
applicants for a Federal public benefit 
who claim U.S. nationality; (2) they 
provide the broadest possible latitude in 
terms of the scope of possible 
documentary evidence that may be 
presented; and (3) they give the broadest 
discretion possible to benefit granting 
agencies to administer their programs in 
a manner that is consistent with 
establishing a generally applicable 
procedure for verifying U.S. nationality. 
To the extent the rule permits waivers 
or variations in procedures to 
accommodate agencies’ particular 
needs, they must be applied equitably to 
all applicants for the benefit (see, for 
example, §§ sections 104.23(d), (e),and 
104.28). In addition, of course, the 
general requirements of § section 
104.20, or of other applicable law, 
relating to nondiscrimination apply to 


verification of U.S. nationality as much 
as to verification of alien status. 


Section 104.24 Proof of Identity 


As some alien registration documents 
or evidence of U.S. nationality do not 
contain a photograph or sufficient 
identifying information ensuring that 
the document relates to the applicant, 
this section requires the benefit granting 
agency to examine an additional 
identification document in those cases. 
The rule adopts the broad definition of 
identification document found at 18 
U.S.C. § 1028(d)(1). 


Section 104.25 Standard for Accepting 
Documents 


The rule adopts the standard for 
document acceptance of section 274A of 
the Act (employer sanctions). This 
section also provides direction to 
benefit granting agencies on what to do 
when applicants present documents that 
do not meet that standard. This 
direction may initially appear more 
complicated than it really is. It is driven 
by two fundamental principles. First, 
automated verification procedures such 
as SAVE cannot effectively verify 
identity—that is, that the applicant is 
who he or she claims to be. Only the 
benefit granting agency can do that. If an 
applicant assumes the identity of 
another alien, a “verification” of the 
applicant’s eligibility through SAVE 
may merely reinforce the false claim. 
Furthermore, the “verification,” by 
leading to the provision of public 
benefits to a false claimant, could 
potentially negatively affect the alien 
whose identity has been 
misappropriated. Therefore, the rule 
prohibits any further verification 
through SAVE until the benefit granting 
agency has received documentation that 
reasonably appears to relate to the 
applicant. 

The second principle is that 
automated Service verification 
procedures such as SAVE are designed 
to reduce the need for benefit granting 
agencies to make judgment calls about 
the authenticity of Service-issued 
evidence of alien registration. False 
Service documents should be detected 
through the additional verification 
process. For this reason, this section 
distinguishes between the two prongs of 
the document acceptance standard. As 
opposed tc documentation that does not . 
reasonably relate to the applicant, 
documentation that does relate to the 
applicant but does not reasonably 
appear to be genuine should not be 
rejected, but instead subjected to further 
verification. The Service may provide 
special verification procedures in such 


Bit 
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cases, however, as authorized by 
§ 104.47. 

A complication is presented by the 
fact that some benefit granting agencies 
providing State or local public benefits 
might use the subpart B document 
examination procedures, but not the 
subpart C SAVE procedures. Those 
agencies will need to verify the 
authenticity of a document that does not 
reasonably appear to be genuine by 
seeking available assistance from the 
Service or other issuer of the document 
(or from another qualified source, such 
as a forensic document laboratory). The 
same principle applies to documentary 
evidence of U.S. nationality that does 
not reasonably appear to be genuine. 

This section refers to 
“documentation” provided in 
compliance with sections §§ 104.22—24, 
rather than “any document,” to 
accommodate the fact that evidence of 
alien registration that does not 
adequately identify the applicant 
already requires presentation of an 
additional document under § 104.24. 
Therefore, the “documentation” referred 
to in this section means the entire 
package submitted, whether it is one 
document evidencing both alien 
registration and identity, or an alien 
registration document with an 
additional identification document. 

Whether a document reasonably 
appears to be genuine and to relate to 
the person presenting it is a case-by-case 
determination that depends on all the 
relevant facts. Benefit granting agencies 
should keep in mind, however, that 
documentation should not be rejected 
solely on the basis of a minor 
discrepancy from other information 
provided, as long as there is a 
reasonable explanation for the 
discrepancy. These situations may 
include, for example, photographs taken 
several years earlier that may no longer 
be a precise likeness, documents 
showing a maiden name or a minor 
misspelling, or documentation reflecting 
culturally diverse naming practices (for 
instance, there may be differences with 
Hispanic and some Asian names in 
terms of which names are considered 
the “‘last,” ‘‘middle,” and “‘first’’). 


Section 104.26 Retention of 
Information 


Benefit granting agencies must retain 
photocopies of documents submitted by 
the applicant for as long as they may be 
relevant and necessary for purposes of. 
public benefit eligibility determination, 
or retain the relevant information in an 
accessible electronic alternative to a 
paper file. 

ertificates of naturalization and 
citizenship state on their face: “‘It is 


punishable by U.S. law to copy, print or 
photograph this certificate.” This 
statement derives from 18 U.S.C. 
1426(h), which provides a criminal 
penalty for anyone who “without lawful 
authority, prints, photographs, makes or 
executes any print or impression in the 
likeness of a certificate of arrival, 
declaration of intention to become a 
citizen, or certificate of naturalization or 
citizenship, or any part thereof.” This 
proposed rule provides lawful authority 
for a benefit granting agency to 
photocopy, as provided by § 104.26, any 
document presented by an applicant 
pursuant to the rule, including 
certificates of citizenship or 
naturalization. The making and 
retention of photocopies by a benefit 
granting agency or original 
documentation presented for 
verification by an applicant serves the 
goals of PRWORA, and is not the evil to 
which section 1426(h) is directed. The 
lawful authority is expressly limited to 
that situation and to that means of 
copying the document, and the 
photocopy may be used only for 
verification purposes as provided by 
this rule. 


Section 104.27 Other Relevant 
Information 


A wide array of information regarding 
an alien applicant may be relevant to 
determining eligibility for a public 
benefit under PRWORA. This 
information will not in ail cases be 
found by examining evidence of alien 
registration, which does not necessarily 
relate directly to qualified alien status. 
It is impossible to specify in a rule of 
general application what information 
will be relevant to each case. It is the 
responsibility of the benefit granting 
agency to determine what additional 
information it requires from the 
applicant in order to verify eligibility, 
and to obtain it. The Interim Guidance 
provides substantial guidance that 
benefit granting agencies may consult in 
making these determinations, and the 
Service will assist agencies to the extent 
possible. 


Section 104.28 Reliance Upon 
Attestation as Temporary Evidence of 
U.S. Nationality 


The rule allows a benefit granting 
agency to rely on an applicant’s 
attestation of U.S. nationality as an 
interim basis upon which to grant a 
public benefit temporarily until an 
applicant is able to present evidence 
satisfying §§ 104.23 and 104.24. A 
benefit granting agency that chooses to 
use this procedure must apply it 
equitably to all applicants for the public 
benefit. 


Section 104.29 Reliance Upon 
Alternative Procedures for Determining 
U.S. Nationality 


The Service recognizes that many 
Federal public benefit granting agencies 
already have regulations in place 
governing their verification of U.S. 
nationality. This rule is intended to 
provide flexibility to benefit granting 
agencies and avoid disruption. Benefit 
granting agencies may continue to use 
existing Federal regulations that are fair 
and nondiscriminatory instead of this 
part upon request to, and approval by, 
the Attorney General. Such requests 
should be made in writing to the Service 


by the Federal agency that promulgated - 


the regulations. In the interest of — 
uniformity and to avoid piecemeal 
review, the request must be made by the 
promulgating Federal agency rather than 
by state agencies or other Federal 
benefit granting agencies that are subject 
to Federal regulations but are not 
themselves the promulgating Federal 
agency. Consideration of requests to use 
alternative regulatory procedures will 
include review by the Civil Rights 
Division of the Department of Justice as 
to whether the procedures are fair and 
nondiscriminatory. If a Federal agency 
requests to continue to use its existing 
regulatory procedures for verifying U.S. 
nationality, nothing in this section shall 
be construed to affeet their continued 
validity, unless the Attorney General 
declines the request in writing and 
provides reasons for the denial. 


Section 104.30 Eligibility of 
Household 


Some benefit granting agencies 
receive applications or determine 
eligibility on the basis of a household. 
This section gives such agencies the 
option to permit an adult member of a 
household to execute the written 
declaration on behalf of other members 
of the household, as long as the option 
is equitably applied to all applicants in 
a nondiscriminatory manner. (Note that 
§ 104.21 generally requires a qualified 
adult to execute the declaration on 
behalf of an unemancipated minor or an 


‘incompetent adult with respect to any 


public benefit; § 104.30 allows an 
agency to accept a declaration by one 
adult member of a household on behalf 
of any other adult or minor in the 


household.) In order to eliminate the 


necessity of all members of the 
household having to visit the benefit 
agency’s office to show documentation, 


_this section allows an adult member of 


a household to present the 
documentation pertaining to other 
members of the household. As 

§ 104.24’s requirement of additional 
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identity documentation under certain 
circumstances is pointless if the 
applicant is not present in person, this 
section may be waived. However, no 
person may present alien registration 
documentation on behalf of an alien 18 
years of age or over. This is because 
section 264(e) of the Act does not permit 
an adult alien to separate himself or 
herself from his or her alien registration 
documentation. 


Subpart C—Systematic Alien 
Verification for Entitlements (SAVE) 


Section 104.40 SAVE System 


In this section the Service undertakes 
to provide SAVE (as defined in Section 
104.1) for the use of public benefit 
granting agencies. Agencies providing 
Federal public benefits must begin using 
SAVE within 2 years of promulgation of 
the rule, as required by Section 104.2. 
Agencies providing State or local public 
benefits may enroll in SAVE at any 
time, as provided by Section 104.3. 


Section 104.41 When To Use SAVE 


Benefit granting agencies may not use 
SAVE to verify an applicant’s status 
until they have completed the document 
examination procedures provided in 
subpart B. Agencies that use SAVE must 
complete the SAVE process before 
making a final determination as to 
benefit eligibility under PRWORA, but 
they may make an interim or temporary 
determination pending completion. 


Section 104.42 Enrollment 


This section informs benefit granting 
agencies how to enroll in SAVE. 


Section 104.43 Costs 


SAVE users must pay for the 
verification services they receive. 


Section 104.44 Limitation of Access to 
SAVE 


The requirement to use SAVE or the 
option to enroll in it, does not create an 
entitlement to it. This section contains 
necessary protections and authority to 
protect the integrity of Service records 
and ensure that the Service is not 
required to offer SAVE to those who 
abuse it. The Service will exercise its 
authority to limit SAVE access only for 
good cause, but that decision will be 
made in the exercise of the Service’s 
discretion and is unreviewable. 
Limitation of SAVE services at the 
discretion of the Service for good cause 
does not excuse a benefit granting 
agency from any obligation to verify the 
eligibility of applicants. 


Section 104.45 Primary Verification 
The initial SAVE inquiry is an 
automated query to the Service’s Alien 


Status Verification Index (‘“‘ASVI’’) data 
base. The benefit granting agency must 
make this inquiry within 3 days after 
completing the subpart B document 
examination procedures, unless an 
alternative verification or application 
time is provided by law. The general 
principle of SAVE is that all alien 
applicants will be verified through the 
automated system. However, a benefit 
granting agency does not need to make 
a verification inquiry if the evidence of 
alien registration presented by the 
applicant indicates on its face a status 
that renders the alien ineligible for the 
public benefit (for example, a Form I- 
94, Arrival-Departure Record, indicating 
entry as a B—1 or B-2 visitor presented 
to a benefit granting agency determining 
eligibility for a Federal public benefit), 
and the applicant does not contest that 
designation of status or claim to be 
eligible on some other basis under 
PRWORA (for example, “battered alien” 
or Native American tribal member). In 
case of any doubt as to status, of course, 
verification should proceed, but a 
benefit granting agency is not required 
to query the automated system with 
respect to an application that is 
incontestably frivolous. 

The Service has 3 days in which to 
respond to a primary inquiry via the 
automated system with information on 
the immigration status of the applicant 
or an instruction to perform secondary 
verification, but normally the response 
takes only a few seconds. An instruction 
to perform secondary verification is not 
an indication that the applicant is not 
an eligible qualified alien or is someone 
other than who he or she claims to be. 
There are many legitimate reasons why 
a query regarding an eligible qualified 
alien may result in a referral to 
secondary verification. 


Section 104.46 Secondary Verification 


If the primary verification inquiry 
does not result in a verification, the 
benefit granting agency must make a 
secondary verification inquiry within 5 
days of completing primary verification, 
unless an alternative verification or 
processing time is provided by law. 
Secondary verification may, depending 
on the circumstances, be either a second 
automated inquiry or the submission of 
a written request for information. Unlike 
primary verification, however, which is 
a direct query to an automated data 
base, secondary verification inquiries go 
to a Service status verifier who performs 
the necessary investigation of Service 
records. The Service will respond with 
additional information, normally within 
10 business days, although in some 
cases more time may be required. 


Section 104.47 Direct Resort to 
Secondary Verification 


_ The rule permits flexibility in using 
primary and secondary verification, 
with the express prior approval of the 
Service, for either individual cases or 
for particular classes of applicants for 
public benefits. Installation and use of 
the primary verification system may not 
be cost-effective for very small-scale 
users. In individual cases of suspected 
document fraud, direct resort to 
secondary verification may be more 
appropriate. In certain cases, primary 
verification may not provide useful 
information. A specific example is 
victims of domestic violence, whose 
eligibility under PRWORA cannot be 
determined through primary verification 
at the present time. As discussed in the 
next section, direct resort to secondary 
verification is necessary in all “battered 
alien” cases. 


Section 104.48 Victims of Domestic 
Violence 


Eligibility as a “battered alien” under 
section 431(c) of PRWORA, 8 U.S.C. 
1641(c), unlike other categories of 
qualified alien, does not directly relate 
to the applicant’s status under the Act. 
As can be seen from Exhibit B to 
Attachment 5 of the Interim Guidance, 
62 FR at 61366, verification of eligibility 
as a victim of domestic violence is a 
particularly complex task. At present, 
ASVI does not contain this information. 
Therefore, the rule provides specific and 
distinct verification procedures 
whenever a benefit granting agency 
needs to verify whether an applicant is 
a qualified alien by virtue of 8 U.S.C. 
1641(c). 

First, the rule modifies section 
104.22’s document requirements by 
allowing benefit granting agencies to 
examine, in lieu of or in addition to 
evidence of alien registration, other 
documentary evidence relating to 
whether the applicant has an approved 
or prima facie petition. In other words, 
the benefit granting agency should 
request both the evidence of alien 
registration and the additional evidence 
relating to the petition, but the 
verification may proceed if only the 
latter is produced. Section 104.24 
regarding additional evidence of 
identity in certain cases applies to these 
applicants, but is modified to allow 
reasonable secondary evidence of 
identity, such as an additional 
document other than an identification 
document or a third-party attestation, to 
be presented by “battered alien” 
applicants. 

Rather than conduct a primary 
verification inquiry through the SAVE 
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system, a benefit granting agency shall 
proceed, after completing the modified 
Subpart B procedures, directly to 
secondary verification procedures that 
require contacting either an appropriate 
immigration court or the Service’s 
Vermont Service Center by facsimile. 
The Interim Guidance provides more 
detailed information, including the 
addresses of immigration courts and 
sample verification request forms, than 
it is possible to provide in a regulation. 

Verification of status as provided by 
this rule relates to only one of the four 
elements required to establish that an 
applicant is a qualified alien under 8 
U.S.C. 1641(c). In addition to verifying 
that the applicant has an approved or 
prima facie petition under one of several 
sections of the Act, the benefit granting 
agency must determine whether the 
applicant has satisfied three 
requirements: battery or extreme 
cruelty; substantial connection between 
the abuse and the need for benefits; and 
non-residence with the abuser. 
Subsection (e) recognizes that the 
benefit granting agency must also make 
these determinations, but does not 
mandate specific legal requirements for 
methods of doing so. Rather, it directs 
agencies to consider the guidance 
promulgated by the Attorney General 
pursuant to 8 U.S.C. 1641(c)’s statutory 
directive to do so. Exhibit B to 
Attachment 5 of the Interim Guidance 
provides, among other things, guidance 
concerning the meaning of the terms 
“battery” and “extreme cruelty.”” The 
Notice entitled Guidance on Standards 
and Methods for Determining Whether a 
Substantial Connection Exists Between 
Battery or Extreme Cruelty and Need for 
Specific Public Benefits, 62 FR 65285 
(Dec. 11, 1997), also provides statutorily 
mandated guidance from the Attorney 
General relating to victims of domestic 
violence. 


Section 104.49 Unauthorized Uses of 
SAVE 


Use of SAVE for the purpose of 
verifying the information recorded on 
the Form I-9, Employment Eligibility 
Verification, by an employer and a 
newly hired employee in compliance 
with section 274A of the Act is 
prohibited. The SAVE system is not 
designed to verify an alien’s work 
authorization under the Act, and 
different legal requirements pertain to 
employment eligibility verification than 
to public benefit eligibility verification. 
Employers interested in joining an 
employment verification pilot program 
may contact the Service’s SAVE Branch. 
More information on available 
employment verification pilot programs, 
including an election form, is found in 


the Service’s Notice entitled Pilot 
Programs for Employment Eligibility 
Confirmation, 62 FR 48309 (Sept. 15, 
1997). 

Note that the prohibition on using 
SAVE for employment eligibility 
verification does not apply to public 
benefit eligibility verification that may 
relate to an alien’s employment, but that 
is not employment eligibility 
verification by or on behalf of an 
employer for section 274A purposes. An 
example is a professional license 
provided by a benefit granting agency 
that qualifies as a Federal or as a State 
or local public benefit; although the 
license may be a necessary prerequisite 
to obtaining certain employment, 
verifying an applicant’s eligibility for 
the license under PRWORA is not 
employment eligibility verification, and 
the benefit granting agency may use 
SAVE for that purpose. 


Section 104.50 Training 


It is the responsibility of the Service 
to provide, and of the benefit granting 
agency to take full advantage of, 
sufficient training materials regarding 
the proper use of SAVE. Proper training 
is an essential element of an accurate 
and nondiscriminatory verification 
system. Appropriate training materials 
may, depending on the circumstances 
and the availability of resources, 
include manuals or other written 
materials, videotapes, or in-person 
training sessions. Content may vary 


depending on the particular needs of the 


benefit granting agency, but typically 
would include why verification is 
necessary, step-by-step guidance in 
SAVE procedures, the scope of and 
limitations on SAVE verification, 
antidiscrimination protections, and 
standards for accepting documentation. 


Section 104.51 Use of Information by 
the Service 


Section 121(c)(1) of IRCA stated that 
the system to be established by the 
Service for the verification of 
immigration status (SAVE) ‘“‘shall not be 
used by the Immigration and 
Naturalization Service for 
administrative (non-criminal) 
immigration enforcement purposes.” 
Absent any amendment or repeal of this 


_ provision, and in order to comply with 


8 U.S.C. 1642(a)’s directive to model the 
verification regulations on the 
preexisting SAVE system, the rule 
maintains this limitation. In other 
words, the Service will not use SAVE 
for the purpose of identifying, locating, 
and removing removable aliens. 
However, the system may be used for 
any other law enforcement or other 


appropriate purpose, including criminal 
law enforcement. 

The limitation on use of the system 
for administrative enforcement applies 
to the information received by the 
Service from benefit granting agencies 
regarding aliens, not to the Service 
systems of records such as ASVI from 
which SAVE draws its verification 
information with which to respond to 
benefit granting agencies. Authorized 
use of Service record systems for proper 
purposes, such as the removal of 
unauthorized aliens, is unaffected by 
this limitation. In addition, this 
regulatory limitation on use of 
information does not waive any civil or 
criminal consequence of a false 
representation that may apply to any 
person. Nor does it affect any duty 
placed by Federal law on any Federal, 
State, or local entity to report to the 
Service aliens who are known to be 
present in the United States in violation 
of the Act, but those reports shall be 
made by means other than SAVE. 


Section 104.52 Evaluation of SAVE 


Benefit granting agencies that 
participate in SAVE must cooperate 
with evaluations of the program to 
ensure its continued accuracy and 
fairness by providing assistance and 
information necessary for that purpose. 


Subpart D—Verification Requiring Non- 
Service Information 

A benefit granting agency’s 
determination whether an applicant is 
an eligible qualified alien may require 
information that is not contained in the 
records of the Service. This subpart 
provides verification procedures for 
those cases. 


Section 104.60 Veteran and Active 
Duty Exception 

Under 8 U.S.C. 1611, aliens who are 
not qualified aliens are not eligible for 
Federal public benefits. Under 8 U.S.C. 
§ 1612(a)(1) and other sections of 
PRWORA, qualified aliens are not 
eligible for certain Federal public 


benefits, except as specifically provided. 


A similar (but not identical) statutory 
structure applies to State and local 
public benefits. The PRWORA 
specifically provides for the public 
benefit eligibility of certain qualified 
aliens, not otherwise eligible for the 
benefit, by virtue of past or present U.S. 
military service. This section provides 
procedures, in addition to the 
procedures normally applicable under 
this rule for verifying qualified alien 
status, for verifying whether the veteran 
and active duty exception applies to an 
applicant. The information in this 
section was provided by the Department 
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of Defense and was previously 
published in Exhibit B of Attachment 6 
to the Interim Guidance. 


Section 104.61 Credited Quarters of 
Qualifying Work 


Certain aliens lawfully admitted for 
permanent residence, who are not 
otherwise eligible for certain public 
benefits, may be eligible qualified aliens 
by virtue of their work history in the 
United States. As discussed in Exhibit A 
to Attachment 6 to the Interim 
Guidance, the Social Security 
Administration (“SSA’’) is the primary 
source of work history information and 
SSA: has developed an automated 
system to assist in meeting the difficult 
challenge of verifying this criterion. 
This section does not attempt to provide 
specific procedures, but requires or 
authorizes (depending on whether the 
benefit is Federal) benefit granting 
agencies to use such means of 
verification as are available through 
SSA. 


Section 104.62 Section 289 Exception 


Section 289 of the Act allows certain 
American Indians born in Canada to 
enter the United States freely. Section 
5303 of the Balanced Budget Act of 
1997, Pub. L. 105-33, and section 505 
of the Agricultural Research, Extension, 
and Education Reform Act of 1998 
(“AREERA”), Pub. L. 105-185, signed 
into law by President Clinton on June 
23, 1998, exempts those Indians from 
PRWORA’s limitations on alien 
eligibility for certain Federal public 
benefits (Supplemental Security Income 
(“SSI”), Food Stamps, and Medicaid). 8 
U.S.C. 1612(a)(2)(G)(i), (b)(2)(E). Section 
104.62 of the rule provides verification 
methods for determining whether this 
exception applies to an alien applicant. 
Since section 289 aliens do not have to 
be qualified aliens for this exception to 
apply, and since they may or may not 
carry evidence of alien registration, the 
document examination requirements are 
somewhat different. If Service 
documentation is presented, it should 
be verified using SAVE, to the same 
extent the benefit granting agency uses 
SAVE for other applicants. Note that 
this section applies only to alien 
applicants for Federal public benefits to 
which section 289 status is relevant. If 
the application is for any other public 
benefit, whether an alien applicant is a 
section 289 Indian is irrelevant. The 
eligibility for any public benefit under 
PRWORA of an applicant attesting to 
U.S. nationality should be verified as 
provided in Subpart B. 


Section 104.63 Members of Indian 
Tribes : 

A similar exception to the section 289 
exception applies to members of 
federally recognized Indian tribes. Since 
qualified alien status is irrelevant to this 
exception, there is no need to examine 
or verify alien registration 
documentation. Instead, proof of tribal 
membership is the qualifying factor, and 
documentary evidence of that 
membership should be examined. . A 
list of Indian tribes, and a list of tribal 
government contacts, may be obtained 
upon request to the Office of Tribal 
Justice within the Department of Justice. 

Note that as with the section 289 © 
exception, the special procedures 
relating to Indians apply only to alien 
applicants for the Federal public 
benefits (SSI, Food Stamps, and 
Medicaid) to which Indian status is 
relevant to determining eligibility under 
PRWORA. If the application is for a 
different benefit, eligibility under 
PRWORA should be verified using 
normal procedures applicable to other 
alien applicants. The eligibility for any 
public benefit under PRWORA of an 
applicant attesting to U.S. nationality 
should be verified as provided in 
Subpart B. 


Section 104.64 Lawful Residence 


Eligibility for certain Federal public 
benefits requires lawful residence in the 
United States, either at the time of 
application or at some earlier date. For 
example, PRWORA’s limitation of 
qualified alien eligibility for Food 
Stamp or SSI benefits, 8 U.S.C. 
1612(a)(1), does not apply to blind or 
disabled qualified aliens who were 
lawfully residing in the United States on 
August 22, 1996, and who (for Food 
Stamp eligibility) are receiving benefits 
or assistance for disability as defined by 
the Food Stamp Act of 1977, 7 U.S.C. 
2012(r). As amended effective 
November 1, 1998, by AREERA, 
PRWORA does not render ineligible for 
Food Stamps qualified aliens who were 
lawfully residing in the United States on 
August 22, 1996, and were 65 years of 
age or older, or qualified aliens who are 
children under 18 years of age and were 
lawfully residing in the United States on 
August 22, 1996. In addition, Hmong or 
Highland Laotians are eligible for Food 
Stamps; they must be lawfully residing. 
in the United States, but do not need to 


be qualified aliens. 


Although qualified aliens who are 
residing in the United States (with the 


exception of some aliens who are 


qualified aliens by virtue of being 


victims of domestic violence) are by 
virtue of their qualified alien status 


lawfully residing, the universe of 
qualified aliens does not include all 
aliens who may be lawful residents. 
Furthermore, the different dates that 
apply to PRWORA eligibility reduce the 
potential applicability of a qualified 
alien determination to lawful residence; 
for example, an alien could be lawfully 
residing but not a qualified alien on 
August 22, 1996, and could have 
adjusted status since then to a qualified 
alien status. Nor are all aliens who are 
lawfully present in the United States 
necessarily residing here (B—1/B-2 
visitors, for example). 

For this reason, § 104.1 defines an 
alien “lawfully residing in the United 
States” for verification purposes as an 
alien who on the date in question is 
lawfully present (also defined in § 104.1 
by incorporating § 103.12) and who 
maintains his or her residence in the 
United States. Section 101(a)(33) of the 
Act, as incorporated in this rule by 8 
CFR 1.1(a), provides the applicable 
definition of “residence”: “the place of 
general abode; the place of general 
abode of a person means his principal, 
actual dwelling place in fact.” 

Section 104.64 explains how to verify 
lawful residence when it is necessary to 
do so. The normal procedures for 
qualified alien status through 
attestation, document review, and SAVE 
inquiry will apply. Although qualified 
alien status and lawful residence are not 
the same, of course, they are close 
enough that for the purposes of efficient 
verification the rule does not require 
additional proof of lawful residence if 
the benefit granting agency verifies that 
the applicant is a qualified alien on the 
date when he or she also must be 
lawfully residing. The exception is 
victims of domestic violence; because 
that situation is not directly related to 
immigration status, an applicant who is 
a qualified alien as verified through the 
§ 104.48 procedures, and not by reason 
of immigration status, must separately 
show lawful residence if lawful 
residence is a criterion of eligibility 
under PRWORA. 

In some cases, eligibility may depend 
upon a determination of lawful 
residence that differs from the qualified 
alien determination (that is, if the alien 
applicant is a qualified alien by virtue 
of “battered alien” status, the applicant 
is a qualified alien as of the date of 
application but must have been lawfully 
residing on Aygust 22, 1996 or some 
other relevant date, or the applicant is 
not a qualified alien but may still be 
eligible if he or she lawfully resides in 
the United States (for example, a Hmong 
or Highland Laotian applicant for Food 
Stamps who is not a qualified alien)). In 
such cases, the benefit granting agency 
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must verify lawful residence by (1) 
verifying lawful presence as of the 
relevant date through the normal alien 
verification process including, if 
necessary, additional inquiry to the 
Service; and (2) verifying residence as of 
the relevant date. The proposed rule 
cross-references and incorporates the 
list of acceptable evidence establishing 
proof of residence developed for the 
purpose of determining Temporary 
Protected Status and set forth at 8 CFR 
244.9(a)(2). Note that, unlike Temporary 
Protected Status, the evidence of 
residence should show residence on the 
relevant date; the applicant does not 
need to demonstrate ‘‘continuous 
residence.” 


Section 104.65 Hmong or Highland 
Laotians 


Section 508 of AREERA reestablishes 
(effective November 1, 1998) the 
eligibility of Hmong or Highland 
Laotians, and individuals with a 
qualifying familial relationship with a 
Hmong or Highland Laotian, for Food 
Stamps to the extent PRWORA had 
rendered any such individuals 
ineligible. This rule defines Hmong or 
Highland Laotian consistent with 
section 508 in § 104.1 and provides a 
verification procedure in § 104.65 for 
Food Stamp applicants claiming 
eligibility on this basis (U.S. citizens of 
Hmong or Highland Laotian ethnic 
origin should be verified in the same 
manner as any other U.S. citizen 
applicant). Note, however, that the 
definition of Hmong or Highland 
Laotian includes U.S. citizen Hmong or 
Highland Laotians, which could be 
relevant in the case of an alien applicant 
claiming eligibility by virtue of a 
familial relationship with a Hmong or 
Highland Laotian who is not himself or 
herself the applicant. 

As alien Hmong or Highland Laotians 
do not have immigration statuses 
unique to them, providing a workable 
and efficient verification method is 
difficult. Section 104.65 is something of 
a “place-holder” that gives benefit 
granting agencies the flexibility and 
discretion to use what means they 
determine are reasonably calculated to 
verify that the applicant is a Hmong or 
Highland Laotian. If possible, the 
Service will provide additional 
guidance to benefit providers based on 
its further review of this category. 
Similarly, the rule leaves verification of 
qualifying familial relationships to the 
best discretion of the benefit granting 
agency. 

This section reflects two statutory 
interpretations of AREERA that the 
Service has made for verification 
purposes after consultation with the 


U.S. Department of Agriculture. The 
first is that the benefit granting agency 
does not have to verify that a Hmong or 
Highland Laotian, or a qualifying family 
member, is a qualified alien. In light of 
section 509 of AREERA’s amendment of 
8 U.S.C. 1613(d) to provide that 8 U.S.C. 
1611(a) does not apply to Hmong and 
Highland Laotian Food Stamp 
applicants, this rule does not require 
verification that the Hmong or Highland 
Laotian is a qualified alien (although a 
Hmong or Highland Laotian applicant 
must lawfully reside in the United 
States). 

Second, section 508 of AREERA’s 
extension of eligibility to the 
unremarried surviving spouse of “such 
an individual who is deceased” (i.e., a 
Hmong or Highland Laotian individual) 
presents a complication because of the 
statutory criterion that the individual be 
“lawfully residing in the United States.” 
Obviously, deceased individuals cannot 
be said to be residing in the United 
States, whether lawfully or not. The 
question is whether the individual had 
to have been lawfully residing in the 
United States at any time before his or 
her death. In light of the remedial 
intention of AREERA, the Service has 
interpreted the statute for verification 
purposes not to require any such 
determination, and this interpretation is 
reflected in the second sentence of 
section 104.1’s definition of Hmong or 
Highland Laotian. Section 104.65 
requires the benefit granting agency to 
determine the existence of a qualifying 
familial relationship with a living or 
deceased Hmong or Highland Laotian, 
but it does not require a family member 
applicant claiming derivative eligibility 
for Food Stamps through a Hmong or 
Highland Laotian to show that the 
family member applicant is lawfully 
residing in the United States or is a 
qualified alien (of course, all non- 
PWORA Food Stamp eligibility criteria 
applicable to residence, income, or 
other factors continue to apply). 


Regulatory Flexibility Act 

The Attorney General has reviewed 
this rule in accordance with the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), and, by approving it, certifies 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. State or local 
public benefit granting agencies, 
including any that may be small 
entities, have the option not to use these 
verification procedures if they consider 
them to be economically burdensome. 
Economically significant Federal public 
benefits are normally administered by 
Federal or State government agencies, 
which are not small entities. Nonprofit 


charitable institutions are exempted 
from verification requirements under 
this rule. By providing effective means 
of detecting and deterring false claims to 
public benefits, the rule is designed to 
provide economic benefits to benefit 
granting agencies. No significant 
economic impact on a substantial 
number of small entities caused by any 
verification requirement relating to 
Federal public benefits has been 
identified. 


Unfunded Mandates Reform Act 


This rule will not result in the 
expenditure by State, local, or tribal 
governments in the aggregate, or by the 
private sector, of $100 million or more 
in any one 1 year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. In its analysis of 
intergovernmental mandates resulting 


from PRWORA, the Congressional 


Budget Office (‘“‘CBO’’) questioned 
whether PRWORA’s verification 
requirements are mandates at all, given 
the broad flexibility afforded states to 
offset any additional costs of 
verification. In any case, CBO stated that 
the estimated direct total cost of 
PRWORA’s mandates is less than $50 
million. H.R. Rep. No. 104-651, 
reprinted in 1996 U.S.C.C.A.N. 2183, 
2598-99. 


Small Business Regulatory Enforcement 
Fairness Act of 1996 


This rule is not a major rule as 
defined in section 251 of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, 5 U.S.C. 804(2). It 
is not possible at this time to quantify 
the annual economic effect of the rule 
with specificity. However, the Attorney 
General has no reasonable basis at this 
time to find that it is likely to result in 
an annual effect on the economy of $160 
million or more. The rule will not result 
in major increases in costs or prices, or 
cause significant adverse economic 
effects as defined by 804(2). 


Executive Order 12866 Regulatory 
Planning and Review 


This regulation has been drafted and 
reviewed in accordance with Executive 
Order 12866, § 1(b), The Principles of 
Regulation. The Department of Justice 
has determined that this rule is a 
“(s)ignificant regulatory action” under 
Executive Order 12866, § 3(f). 
Accordingly, this rule has been 
reviewed by the Office of Management 
and Budget (“OMB”). 
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Executive Order 12612 Federalism 


. This rule does not have sufficient 
federalism implications to warrant the 


preparation of a Federalism Assessment. 


The rule will benefit the states by 
providing them with means of 
protecting their treasuries from the 
burden of providing public benefits to 
aliens who are not eligible to receive 
them. The burdens on the states under 
this rule are the requirements (a) to use 
the verification procedures provided to 
determine eligibility for Federal public 
benefits, including enrollment in the 
SAVE program, beginning no later than 
the date that is 24 months after the date 
of promulgation, and (b) if they choose 
to verify eligibility under Federal law 
for State and local public benefits, to do 
so using the verification procedures 
provided, either entirely or in part. 
These requirements simply incorporate 
and apply PRWORA’s substantive 
statutory limitations on alien public 
benefit eligibility, which are an exercise 
of the authority to regulate immigration 
reserved exclusively to the Federal 
Government. In addition, states that 
determine eligibility for a number of 
major Federal public benefits, such as 
Food Stamps and Aid to Families with 
Dependent Children (now TANF), are 
already participants in, and familiar 
with the SAVE program under the 
verification obligations applicable to 
those programs under IRCA since 1986. 
The rule has been drafted so as to give 
the states the maximum flexibility of 
action consistent with the requirements 
of Federal law. 


Executive Order 12988 Civil Justice 
Reform 


This rule meets the applicable 
standards set forth in section 3(a) and 
3(b)(2) of Executive Order 12988. 


Paperwork Reduction Act of 1995 


The provisions contained in this 
rulemaking will have an information 
collection burden on the public. 
Specifically, §§ 104.2, 104.3, 104.4, 
104.6, 104.10, 104.20, 104.21, 104.22, 
104.23, 104.24, 104.26, 104.27, 104.30, 
104.41, 104.45, 104.46, 104.47, 104.48, 
104.52, 104.60, 104.61, 104.62, 104.63, 
104.64, and 104.65 potentially impose a 
paperwork burden on benefit granting 
agencies. The Department of Justice is 
assuming a 1-hour reporting burden 
associated with this rule because the 
implementation of the information 
collections, as appropriate, under this 
rulemaking will be the responsibility of 
the benefit granting agency. Affected 
entities are provided the opportunity to 
submit to the Service comments that 
relate to any information collections 


that may result from the requirements 
and guidance contained in this 
rulemaking. Any information 
collections resulting from this 
rulemaking are subject to review by . 
OMB under the Paperwork Reduction 
Act of 1995. 

Accordingly, the agency solicits 
public comments on any information 
collection requirements in order to: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(2) Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

. Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, Room 10235, New Executive 
Office Building, Washington, DC 20503; 
Attention: Desk Officer for the 
Immigration and Naturalization Service. 

As required by section 3507(d) of the 
Paperwork Reduction Act of 1995, Pub. 
L. 104—13, the Service has submitted a 
copy of this proposed rule to OMB for 
its reviéw of the information collection 
requirements. 

OMB is required to make a decision 
concerning the collection of information 
contained in this proposed regulation 
between 30 and 60 days after 
publication of this document in the 
Federal Register. Therefore, a comment 

to OMB is best assured of having its full 
effect if OMB receives it within 30 days 
of publication. This does not affect the 
deadline for the public to comment to 
the Service on the proposed regulation. 


List of Subjects in 8 CFR Part 104 


Administrative practice and 
procedure, Aliens, Disability benefits, 
Food assistance programs, Education, 
Grant programs, Housing, Immigration, 
Indians, Intergovernmental relations, 
Loan programs, Public assistance 
programs, Social security, Veterans. 


Accordingly, part 104 of chapter I of 
title 8 of the Code of Federal 
Regulations is proposed to be added as 
follows: 


PART 104—VERIFICATION OF 
ELIGIBILITY FOR PUBLIC BENEFITS 


Subpart A—General 

Sec. 

104.1 Definitions. 

104.2 Requirement to verify eligibility for 
Federal public benefit. 

104.3 Option to verify eligibility for State or 
loca! public benefit. 

104.4 Verification in order to determine 
nature of benefit. 

104.5 Determination made by benefit 
granting agency. 

104.6 Contesting an adverse determination. 

104.7 Nonexclusivity of procedures. 

104.8 Enforcement. 

104.9 Inapplicability to certain programs. 

104.10 Verification requirement for certain 
nutrition programs. 

104.11-104.19 [Reserved]. 

Subpart B—Deciaration of applicant and 

examination of documents 

104.20 Scope of verification obligation. 

104.21 Written declaration of applicant. 

104.22 Evidence of alien registration. 

104.23 Evidence of U.S. nationality. 

104.24 Proof of identity. 

104.25 Standard for accepting documents. 

104.26 Retention of information. 

104.27 Other relevant information. 

104.28 Reliance upon attestation as 
temporary evidence of U.S. nationality. 

104.29 Reliance upon alternative 
procedures for determining U.S. 
nationality. 

104.30 Eligibility of household. 

104.31-104.39 [Reserved]. 


Subpart C—Systematic Alien Verification 

for Entitlements (SAVE) 

104.40 SAVE system. 

104.41 When to use SAVE. 

104.42 Enrollment. 

104.43 Costs. 

104.44 Limitation of access to SAVE. 

104.45 Primary verification. 

104.46 Secondary verification. 

104.47 Direct resort to secondary 
verification. 

104.48 Victims of domestic violence. 

104.49 Unauthorized uses of SAVE. 

104.50 Training. 

104.51 Use of information by the Service. 

104.52 Evaluation of SAVE. 

104.53-104.59 [Reserved] 


Subpart D—Verification requiring non- 
Service information 


104.60 Veteran and active duty exception. 
104.61 Credited quarters of qualifying work. 
104.62 Section 289 exception. 

104.63 Members of Indian tribes. 

104.64 Lawful residence. 

104.65 Hmong or Highland Laotians. 


104.66-104.69 [Reserved]. 
Authority: 8 U.S.C. 1103; 8 U.S.C. 1642. 
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Subpart A—General 


§ 104.1 Definitions. 

As used in this part, the term: 

Amerasian immigrant means an alien 
who has been lawfully admitted for 
permanent residence pursuant to 
section 584 of the Foreign Operations, 
Export Financing, and Related Programs 
Appropriations Act of 1988, as 
contained in Pub. L. 100-202, as 
amended. 

(1) This provision authorizes the 
lawful admission for permanent 
residence of a resident of Vietnam as of 
December 22, 1987 who establishes to 
the satisfaction of the Service that he or 
she is admissible under the Act as 
provided by section 584(a)(2), and that 
he or she: 

(i) Was born in Vietnam after January 
1, 1962, and before January 1, 1976, and 
was fathered by a citizen of the United 
States (this alien is referred to as the 
“principal alien”); 

(ii) Is the spouse or child of a 
principal alien who accompanies, or 
follows to join, the principal alien; or 

(iii) Is the natural mother of a 
principal alien (or the spouse or child 
of such mother), or has acted in effect 
as the principal alien’s mother, father, 
or next-of-kin (or is the spouse or child 
of such an alien), and is accompanying, 
or following to join, the principal alien, 
has a bona fide relationship with the 
principal alien similar to that which 
exists between close family members, 
and whose admission is necessary for 
humanitarian purposes or to assure 
family unity. 

(2) As an alien lawfully admitted for 
permanent residence under the Act, an 
Amerasian immigrant from Vietnam is a 
qualified alien. 

‘Applicant means any individual 
applying to receive or to continue to 
receive a public benefit, or and any 
individual subject to a reverification of 
eligibility for a public benefit that is 
required by applicable law or policy 
pertaining to the public benefit. The 
applicant to be verified is the individual 
who will receive the public benefit 

should the application be granted. A 
person applying for a public benefit on 
behalf of another, representing an 
individual seeking a public benefit, or 
seeking to facilitate an individual’s 
application is not an applicant unless 
that person is seeking a public benefit 
for himself or herself. 

ASVI means the Service system of 
records named the Alien Status 
Verification Index (Justice/INS—009). 

Benefit granting agency means any 
Federal, State, or local government 
agency, or its contractor, agent, grantee, 
or designee (other than a nonprofit 


charitable organization), that provides 
the eligibility of applicants for any 
public benefit. 

Community program necessary for 
protection of life or safety. (1) This term 
means a public benefit comprising a 
program, service, or assistance that: 

(i) Delivers in-kind services at the 
community level, including through 
public or private nonprofit agencies; 

(ii) Does not condition the provision 
of assistance, the amount of assistance 
provided, or the cost of assistance 
provided on the individual recipient’s 
income or resources; and 

(iii) Is necessary for the protection of 
life or safety. 

(2) The term includes all ptblic 
benefits, including but not limited to the 
following as long as they meet 
requirements in paragraphs (1)(i), (ii), 
and (iii) of this definition: crisis 
counseling and intervention programs, 
services, and assistance relating to child 
protection, adult protective services, 
violence and abuse prevention, victims 
of domestic violence or other criminal 
activity, or treatment of mental illness 
or substance abuse; short-term shelter or 
housing assistance for the homeless, for 
victims of domestic violence, or for 
runaway, abused, or abandoned 
children; programs, services, or 
assistance to help individuals during 
periods of heat, cold, or other adverse 
weather conditions; soup kitchens, 
community food banks, senior nutrition 
programs such as meals on wheels, and 
other such community nutritional 
services for persons requiring special 
assistance; medical and public health 
services (including treatment and 
prevention of diseases and injuries) and 
mental health, disability, or substance 
abuse assistance; and activities designed 
to protect the life and safety of workers, 
children and youths, or community 
residents. 

Cuban and Haitian entrant means: 

(1) Any alien who has ever been 
granted parole status as a Cuban/Haitian 
entrant (Status Pending) or who has ever 
been granted any other special status 
subsequently established under the 
immigration laws for nationals of Cuba 
or Haiti, regardless of the status of the 
alien at the time the alien is an 
applicant; or 

2) Any alien who is a national of 
Cuba or Haiti and 

(i) Was paroled into the United States 
and has not acquired any other status 
under the Act; 

(ii) Is the subject of removal 
proceedings under the Act or has an 
application for asylum pending with the 
Service; and 

(iii) With respect to whom a final 
order of removal has not been entered. 


Eligible qualified alien means a 
qualified alien who is not ineligible 
under 8 U.S.C. section 1601 et seq., for 
the public benefit sought. 

Exempt Federal public benefit means 
the following Federal public benefits: 

(1) Assistance for health care items 
and services that are necessary for the 
treatment of an emergency medical 
condition and are not related to an 
transplant procedure; 

2) Short-term, non-cash, in-kind 

emergency disaster relief; 

(3) Public health assistance (not 
including any assistance under title XIX 
of the Social Security Act, 42 U.S.C. 
section 1396 et seq.), for immunizations 
with respect to immunizable diseases 
and for testing and treatment of 
symptoms of communicable diseases 
(whether or not such symptoms are 
caused by a communicable disease); 

(4) A community program necessary 
for protection of life or safety; 

(5) Medical assistance under title XIX 
of the Social Security Act, 42 U.S.C. 
section 1396b(v)(3), or any successor 
program to such title, for care and 
services that are necessary for the 
treatment of an emergency medical 
condition (as defined in 42 U.S.C. 
section 1396b(v)(3)) of the alien 
involved and that are not related to an 
organ transplant procedure, if the alien 
involved otherwise meets the eligibility 
requirements for medical assistance 
under the State plan approved under 
such title (other than the requirement of 
the receipt of aid or assistance under 
title IV of the Social Security Act, 42 
U.S.C. section 601 et seq., supplemental 
security income benefits under title XVI 
of the Social Security Act, 42 U.S.C. 
section 1381 et seq., or a State 
supplementary payment); 

Programs housing or 
community development assistance or 
financial assistance administered by the 
Secretary of Housing and Urban 
Development, any program under title V 
of the Housing Act of 1949, 42 U.S.C. 
section 1471 et seq., or any assistance 
under section 306C of the Consolidated 
Farm and Rural Development Act, 7 
U.S.C. section 1926C, to the extent the 
alien was receiving such a benefit on 
August 22, 1996; 

(7) Any benefit payable under Title II 
of the Social Security Act, 42 U.S.C. 
section 401 et seq., to which entitlement 
is based on an application filed on or 
before November 30, 1996, or that is 
payable to an alien who is lawfully 
present in the United States; 

(8) Any benefit the nonpayment of 
which would contravene an 
international agreement described in 
section 233 of the Social Security Act, 
42 U.S.C. section 433 (an agreement 
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establishing totalization arrangements 
between the social security system of 
the United States and that of any foreign 
country that establishes entitlement to 
and the amount of old-age, survivors, 
disability, or derivative benefits based 
on an individual’s coverage under both 
systems); 

(9) Any benefit the nonpayment of 
which would be contrary to section 202 
of the Social Security Act, 42 U.S.C. 
section 402(t); 

(10) Any benefit payable under title 
XVIII of the Social Security Act (relating 
to the Medicare program) to an alien 
who is lawfully present in the United 
States, provided that with respect to any 
benefit payable under part A of such 
title, that the alien was authorized to be 
employed with respect to any wages 
attributable to employment that which 
are counted for purposes of eligibility 
for such benefits; or 

(11) Any benefit payable under the 
Railroad Retirement Act of 1974 or the 
Railroad Unemployment Insurance Act 
to an alien who is lawfully present or to 
an alien residing outside the United 
States. 

Exempt State or local public benefit 
means any State or local public benefit 
constituting: 

(1) Assistance for health care items 
and services that are necessary for the 
treatment of an emergency medical 
condition and are not related to an — 
organ transplant procedure; 

2) Short-term, non-cash, in-kind 
emergency disaster relief; 

(3) Public health assistance for 
immunizations with respect to 
immunizable diseases and for testing 
and treatment of symptoms of 
communicable diseases (whether or not 
such symptoms are caused by a 
communicable disease); 

(4) A community program necessary 
for protection of life or safety; or 

(5) Any benefit for which an alien 
who is not lawfully present in the 
United States is eligible through the 
enactment of a State law after August 
22, 1996, affirmatively providing for 
such eligibility. 

Federal public benefit. (1) This term 
means: 

(i) Any grant, contract, loan, 
professional license, or commercial 
license provided by an agency of the 


United States or by appropriated funds — 


of the United States; or 

(ii) Any retirement, welfare, health, 
disability, public or assisted housing, 
post-secondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to 
an individual, household, or family 
eligibility unit by an agency of the 


United States or by appropriated funds 
of the United States. 

(2) The term does not include: 

(i) Any contract, professional license, 
or commercial license for a 
nonimmigrant whose visa for entry is 
related to such employment in the 
United States, or for a citizen of a freely 
associated state (the Republic of Palau, 
the Federated States of Micronesia, and 
or the Republic of the Marshall Islands) 
if section 141 of the applicable compact 
of free association approved in Public 
Laws 99-239 or 99—99—658 (or a 
successor provision) is in effect; 

(ii) Any benefit for an alien who as a 
work authorized nonimmigrant or as an 
alien lawfully admitted for permanent 
residence under the Act qualified for 
such benefit and to whom the United 
States under a reciprocal treaty 
agreement is required to pay the benefit; 
or 

(iii) Police, fire, ambulance, 
transportation (including paratransit), 
sanitation, or other regular, widely 
available public services or 
accommodations. 

Hmong or Highland Laotian means 
any individual who is lawfully residing 
in the United States, and who was a 
member of a Hmong or Highland 
Laotian tribe at the time that the tribe 
rendered assistance to U.S. personnel by 
taking part in a military or rescue 
operation during the Vietnam era (as 
defined by 38 U.S.C. 101): A deceased 
Hmong or Highland Laotian is any 
deceased individual who was a member 
of a Hmong or Highland Laotian tribe at 
the time that the tribe rendered 
assistance to U.S. personnel by taking 
part in a military or rescue operation 
during the Vietnam era (as defined by 
38 U.S.C. 101). 

Identification document means a 
document made or issued by or under 
the authority of the United States 
Government, a state, political 
subdivision of a state, a foreign 
government, political subdivision of a 
foreign government, an international 
governmental or an international quasi- 
governmental organization that which, 
when completed with information 
concerning a particular individual, is of 
a type intended or commonly accepted 
for the purpose of identification of 
individuals. 

Indian tribe means a federally 
recognized Indian tribe, band, nation, or 
other organized group or community, as 
defined by 25 U.S.C. 450b(e). 

Lawfully present in the United States 
has the meaning provided by § 103.12 of 
this chapter. 

Lawfully residing in the United States 
means lawfully present in the United 


States with residence in the United 
States. 

Nonprofit charitable organization 
means an organization that is organized 
and operated: 

(1) For purposes other than making 
gains or profits for the organization, its 
members or shareholders, and is . 
precluded from distributing any gains or 
profits to its members, or shareholders; 
and 

(2) For charitable purposes, including 
relief of the poor and distressed or of the 
underprivileged, advancement of 
religion, or advancement of education. 

Primary verification means automated 
access by a benefit granting agency to 
ASVI for the purpose of verifying an 
alien applicant’s immigration status to 
determine eligibility for a public benefit. 

Public benefit means either a Federal 
public benefit or a State or local public 
benefit. 

Qualified alien means an alien who, 
at the time the alien applies for, 
receives, or attempts to receive a public 
benefit, is: 

(1) An alien lawfully admitted for 
permanent residence under the Act; 

(2) An alien granted asylum under 
section 208 of the Act; 

(3) A refugee admitted to the United 
States under section 207 of the Act; 

(4) An alien paroled into the United 
States under section 212(d)(5) of the Act 
for a period of at least 1 year; 

(5) An alien whose deportation is 
being withheld under section 243(h) of 
the Act as in effect prior to April 1, 
1997, or whose removal is being 
withheld under section 241(b)(3) of the 


Act; 

(6) An alien granted conditional entry 
under section 203(a)(7) of the Act as in 
effect prior to April 1, 1980; 

(7) An alien who is a Cuban and 
Haitian entrant; or 

(8) An alien who (or whose child or 
parent) has been battered or subjected to 
extreme cruelty in the United States and 
otherwise satisfies the requirements of 8 
U.S.C. 1641(c). 

SAVE means the Service’s Systematic 
Alien Verification for Entitlements 
program. SAVE is an intergovernmental 
information-sharing initiative designed 
to aid a benefit granting agency in 
determining an alien applicant’s 
immigration status. SAVE includes 
primary verification and secondary 
verification. SAVE may be offered by 
the Service to users, other than those 
required or authorized to use SAVE by 
this part, to the extent the Service is 
authorized or required to do so by other 
applicable law. 

Secondary verification means 
verification services offered by the 
Service as part of SAVE, other than 
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primary verification. Secondary 
verification is performed after primary 
verification, if the information received 
by the benefit granting agency through 
primary verification is insufficient for it 
to determine that an alien applicant is 
eligible for a public benefit. As 
authorized by the Service pursuant to 

§ 104.47 of this part, in some cases 
secondary verification may be 
performed without prior completion of 
primary verification. Secondary 
verification may include either 
automated queries to the Service that do 
not involve direct access by the benefit 
granting agency to ASVI, or the 
submission to the Service of written 
requests for information that may be 
accompanied by copies of relevant 
documents presented by the applicant. 

State or local public benefit. 

(1) This term means: 

(i) Any grant, contract, loan, 
professional license, or commercial 
license provided by an agency of a State 
or local government or by appropriated 
funds of a State or local government; or 

(ii) Any retirement, welfare, health, 
disability, public or assisted housing, 
post-secondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to 
an individual, household, or family 
eligibility unit by an agency of a State 
or local government or by appropriated 
funds of a State or local government. 

(2) The term does not include: 

(i) Any contract, professional license, 
or commercial license for a 
nonimmigrant whose visa for entry is 
related to such employment in the 
United States, or for a citizen of a freely 
associated state (the Republic of Palau, 
the Federated States of Micronesia, or 
the Republic of the Marshall Islands) if 
section 141 of the applicable compact of 
free association approved in Public 
Laws 99-239 or 99-658 (or a successor 
provision) is in effect; 

(ii) Any benefit for an alien who as a 
work authorized nonimmigrant or as an 
alien lawfully admitted for permanent 
residence under the Act qualified for 
such benefit and to whom the State or 
local government is required to pay the 
benefit under a reciprocal treaty 
agreement of the United States; 

(iii) Any Federal public benefit; or 

(iv) Police, fire, ambulance, 
transportation (including paratransit), 
sanitation, or other regular, widely 
available public services or 
accommodations. 


§ 104.2 Requirement to verify eligibility for 
Federal public benefit. 


Except as otherwise specifically 
provided by this part 104.10, a benefit 


granting agency providing a Federal 
public benefit (other than an exempt 
Federal public benefit) shall verify that 
an applicant in the United States is a 
national of the United State or eligible 
qualified alien, using the procedures 
provided in subparts B, C, and D 
beginning no later than the date that is 
24 months after the date of 
promulgation of this part. A Federal 
agency providing a Federal public 
benefit shall make all reasonable efforts 
to comply with this part beginning on 
the earliest possible date prior to the 24- 
month deadline. 


§ 104.3 Option to verify eligibility for State 
or local public benefit. 

A benefit granting agency determining 
eligibility for a State or local public 
benefit, other than an exempt State or 
local public benefit, may verify using 
the procedures provided in subpart B 
that an applicant in the United States is 
a national of the United States, an 
eligible qualified alien, or is a 
nonimmigrant or an alien paroled into 
the United States under section 
212(d)(5) of the Act for less than 1 year 
who is eligible to receive the State or 
local public benefit. A benefit granting 
agency that uses the procedures 
provided in subpart B for all alien 
applicants for a State or local public 
benefit may use the verification 
procedures provided in subpart C for all 
alien applicants for that benefit, and 
may use the procedures provided in 
subpart D to the extent they are 
necessary to determine the eligibility of 
any alien applicant. 


§ 104.4 Verification in order to determine 
nature of benefit. ~ 

A benefit granting agency may use the 
procedures provided in subpart B to 
determine whether, as regards an 
applicant, a benefit is a public benefit, 
or whether a public benefit is an exempt 
Federal public benefit or an exempt 
State or local public benefit, to the 
extent those determinations depend 
upon the status of the applicant. A 
benefit granting agency that uses the 
procedures provided in subpart B to 
make such a determination regarding an 
applicant may use the verification 
procedures provided in subpart C for 
that applicant. 


§104.5 Determination made by benefit 
granting agency. 

All determinations as to eligibility of 
an applicant for a public benefit, 
whether interim or final, shall be made 
by the benefit granting agency. The role 
of the Service in determining the 
eligibility of the applicant for the public 
benefit shall be limited to providing 
relevant information from the records of 


the Service to the benefit granting 
agency for its use in determining 
eligibility. 

§ 104.6 Contesting an adverse 
determination. 

(a) Written notice of denial. Ifa 
benefit granting agency denies a public 
benefit to an applicant on the basis of 
information provided by the Service 
under this part, the benefit granting 
agency shall provide written notice to 
the applicant. The notice shall inform 
the applicant that the denial was based 
upon the applicant’s immigration status 
and shall provide information to the 
applicant on how to contact the Service 
to provide additional oral or written 
information if the applicant believes the 
information provided by the Service to 
be erroneous. The notice shall also 
include sufficient information regarding 
the benefit granting agency and the 
benefit at issue, including a contact 
address and telephone number, to 
enable the applicant to fulfill the 
requirement of paragraph (b) of this 
section regarding notification to the 
Service of the identity of the benefit 
granting agency and of the public 
benefit denied. The notice shall also 
provide information on rights and 
procedures regarding appeal of the 
denial through the benefit granting 
agency to the extent the benefit granting 
agency deems appropriate pursuant to 
applicable law governing the public 
benefit at issue. 

(b) Response to applicant queries, The 
Service shall provide a telephone 
number or other appropriate means by 
which an applicant may contact the 
Service with questions regarding a 
denial of benefits based upon Service 
information. If the applicant contacts 
the Service, the applicant must inform 
the Service of the identity of the benefit 
granting agency and of the public 
benefit denied, provide sufficient 
identifying information (including 
name, date of birth, and alien 
registration number (if applicable)) to 
enable the Service to contact the benefit 
granting agency regarding the 
applicant’s case, and may provide other 
oral or written information that the 
applicant believes relevant to 
verification of the applicant’s present 
immigration status according to Service 
records. Upon request of an applicant 
who has been denied a public benefit 
based upon information provided by the 

Service, the Service will review the 
accuracy of the information provided to 
the benefit granting agency and will 
respond to the applicant within 10 
business days after receiving the request 
and any supporting information 
supplied by the applicant with either 
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the result of the review or, if more time 
is needed to research the case, a 
message to that effect including, if 


possible, an estimate of the time needed . 


to complete the review. If the Service 
determines that information previously 
provided to the benefit granting agency 
regarding the applicant was erroneous, 
the Service shall provide corrected’ 
information. 

(c) Service role in agency review. If the 
applicant contests in a timely manner a 
denial of a public benefit on the ground 
that Service information relied on by the 
benefit granting agency is erroneous, 
using appeal procedures provided by 
the benefit granting agency, the benefit 
granting agency shall contact the 
Service and provide to the Service any 
information provided by the applicant 
or otherwise known to the benefit 
granting agency that is relevant to the 
claim of Service error. The Service will 
review the information provided to the 
benefit granting agency regarding an 
applicant and will respond to the 
benefit granting agency within 10 
business days after receiving the contact 
and any relevant additional information 
with either the result of the review or, 

- if more time is needed to research the 
case, a message to that effect including, 
if possible, an estimate of the time 
needed to complete the review. The 
benefit granting agency shall not make 
a final determination as to the 
applicant’s appeal until it has received | 
the response of the Service. Upon 
receipt of information from the Service 
indicating that Service information 
previously relied upon was erroneous, 
the benefit granting agency shall take 
into account the correction to the extent 
it is relevant to the applicant’s eligibility 
for the benefit. 

(d) Nonexclusivity of procedures. 
Nothing in this section shall be 
construed to deny, abridge, limit, or 
adversely affect any right to notice and 
hearing regarding a denial of a public 
benefit that may be provided under 
applicable law by a benefit granting 
agency, or, except as specifically 
provided herein, otherwise to amend or 
modify any rights, remedies, 
procedures, or time limits applicable to 
review, reconsideration, or appeal of a 
benefit granting agency’s denial of a 
public benefit, including but not limited 
to any procedures regarding notice in a 
language other than English. Nothing in 
this section shall be construed to deny, 
abridge, limit, or otherwise adversely 
affect the right of any benefit granting 
agency or any person at any time to 
contact the Service to seek information 
or assistance regarding Service 
documents or any other matter within 
the jurisdiction of the Service, or the 


ability of the Service to respond to such 
requests as may be authorized or 
required under applicable law by 
providing available information or 
assistance. 


§ 104.7 Nonexclusivity of procedures. 
Nothing in this part shall be 
construed to deny, abridge, limit, or 
adversely affect any right or privilege of 
any person under the Constitution or 
laws of the United States or of any State, 
including but not limited to any right 
under the Privacy Act, 5 U.S.C. § 552a, 


‘or the Freedom of Information Act, 5 


U.S.C. § 552, or any right not to be 
discriminated against on the basis of 
race, color, national origin, sex, religion, 
age, or disability. This part is intended 
to provide minimum requirements for 
verifying eligibility for public benefits 
under 8 U.S.C. 1601 et seq. It is not 
intended to supplant any provision of 
law or policy regarding eligibility for or 
the administration of any public benefit, 
including any provision for additional 
or supplemental procedures for the 
verification of eligibility, except that to 
the extent any Federal regulation or 
policy, or any provision of State law is 
directly inconsistent with this part, this 
part shall control. This part implements 
verification requirements relating to 
limitations on alien eligibility for public 
benefits, and exceptions to those 
limitations. Nothing in this part shall be 
construed as an entitlement or a 
determination of an applicant’s 
eligibility or fulfillment of the requisite 
requirements for any public benefit (for 
example, age, residence, disability, 
income). 


§ 104.8 Enforcement. 

This part provides no specific 
penalties for any failure by a benefit 
granting agency to comply with its 
provisions. Nothing in this part, 
however, shall be construed to deny or 
limit any right of: 

(a) The Attorney General to enforce 8 
U.S.C. 1601 et seq. and this part by 
means of a civil action; 

(b) Any person to take any action 
otherwise authorized by law against any 
benefit granting agency; 

(c) The Service to report to an 
appropriate Federal! or State 
governmental body any failure of a 
benefit granting agency to comply with 
this part; or 

(d) The Service to limit or deny 
verification services to a benefit granting 
agency pursuant to § 104.44. 


§ 104.9 Inapplicability to certain programs. 
The requirements of this part do not 
apply to the following programs: 
(a) Any program of foreign assistance; 


(b) A basic public education; 

(c) Benefits provided under the school 
lunch p under the National 
School Lunch Act, 42 U.S.C. 1751 et 
seq., or the school breakfast program 
under section 4 of the Child Nutrition 
Act of 1966, 42 U.S.C. 1773, to any 
individual who is eligible to receive free 
public education benefits under 
stateState or local law; 

(d) Wages, pensions, annuities, and 
other earned payments to which an 
alien is entitled resulting from 
employment by, or on behalf of, a 
Federal, State, or local government 
agency that was not prohibited under 
the Act during the period of such 
employment or service, provided that 
the alien is not residing or present in the 
United States; or 

(e) Benefits provided to an alien 
under laws administered by the 
Secretary of Veterans Affairs, provided 
that the alien is not residing or present 
in the United States. 


§ 104.10 Verification requirement for 
certain nutrition programs. 

A benefit granting agency providing 
Food Stamps shall comply with § 104.2 
of this subpart, except that the benefit 
granting agency shall not be required to 
use the procedures provided in subpart 
C. A benefit granting agency providing 
any public benefit identified in 8 U.S.C. 
§ 1615(b)(2) shall comply with § 104.3 
rather than § 104.2. 


§§ 104.11-104.19 [Reserved]. 


Subpart B—Decliaration of applicant 
and examination of documents. 


§ 104.20 Scope of verification obligation. 
A benefit granting agency may verify 
whether an applicant for a public 
benefit is a national of the United States, 
an eligible qualified alien, a 
nonimmigrant, or an alien paroled into 
the United States under section 
212(d)(5) of the Act for less than one 1 
year only to the extent that 
determination is relevant to the 
applicant’s eligibility for the public 
benefit. Determining whether an 
applicant for a Federal public benefit, 
other than an exempted Federal public 
benefit, is a national of the United States 
or an eligible qualified alien is relevant 
to the applicant’s eligibility for the 
Federal public benefit (except as 


-specifically provided by this part) 


unless and until the benefit granting 
agency determines that the applicant is 
ineligible for the Federal public benefit 
for some other reason. In determining 
eligibility for a public benefit, the 
benefit granting agency may use its own 
discretion as to the sequence or timing 
of verification under this part, as 
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compared to other steps in determining 
eligibility, so as to minimize the burden 
on the agency and the applicant, as long 
as the discretion is exercised in a 
nondiscriminatory manner. A benefit 
granting agency shall verify an 
applicant’s eligibility for a public 
benefit under this part without regard to 
the sex, color, race, religion, national 
origin (except to the extent specifically 
authorized by Sections 104.1 or 104.62), 
or disability of the applicant. 


§ 104.21 Written declaration of applicant. 

A benefit granting agency shall 
require from an applicant for a public 
benefit (other than an exempted Federal 
public benefit or an exempted State or 
local public benefit) a declaration in 
writing, under penalty of law, stating 
whether the applicant is a national of 
the United States. If the applicant is an 
unemancipated minor under 18 years of 
age or an adult who is not competent to 
execute the declaration, the written 
declaration as to the applicant’s 
nationality shall be executed by a 
parent, legal guardian, or other person 
legally qualified to act on behalf of the 
applicant. 


§ 104.22 Evidence of alien registration. 
Except as specifically provided by 
this part, an applicant who has not 
attested to being a U.S. national of the 
United States must present to the 
benefit granting agency the applicant’s 
most recent evidence of alien 
registration issued by the Service, as 
listed in Section 264.1(b) of this chapter. 
An applicant over the age of 14 who has 
not registered with the Service, or any 
applicant whose evidence of registration 
has been lost, mutilated, or destroyed, 
must contact the Service for the purpose 
of immediately applying for new 
evidence of registration pursuant to 
Section 264.1(c) of this chapter. In that 
case, the benefit granting agency may 
accept as temporary evidence of alien 
registration a Service receipt indicating 
an application for evidence of 
registration, as long as the benefit 
granting agency requires the alien to 
present the actual evidence of 
registration when it is received from the 
Service. In the case of an applicant 
under the age of 14 who has not 
registered with the Service, the benefit 
granting agency may waive the 
requirement to present evidence of alien 
registration. 
§ 104.23 Evidence of U.S. nationality. 
Except as specifically provided by 
this part, a benefit granting agency may 
not make a final determination that an 
applicant who has attested to being a 
national of the United States is a 


national of the United States until the 
applicant has presented to the benefit 
granting agency acceptable evidence of 
U.S. nationality. This section must be 
applied equitably and in a 
nondiscriminatory manner to all 
applicants. Evidence of U.S. nationality 
that satisfies the requirement of this 
section includes the following: 

(a) Primary evidence: 

(1) A birth certificate showing birth in 
one of the 50 states, the District of 
Columbia, Puerto Rico (on or after 
January 13, 1941), Guam, the U.S. Virgin 
Islands (on or after January 17, 1917), 
American Samoa, or the Northern 
Mariana Islands (on or after November 
4, 1986, Northern Mariana Islands local 
time) (unless the applicant was born to 
foreign diplomats residing in such a 
jurisdiction); 

(2) United States passport; 

(3) Report of birth abroad of a U.S. 
citizen (FS—240) (issued by the 
Department of State to U.S. citizens); 

4) Certificate of Birth (FS—545) 
(issued by a foreign service post) or 
Certification of Report of Birth (DS— 
1350), copies of which are available 
from the ent of State; 

(5) Form N—550 or N—570, Certificate 
of Naturalization (issued by the Service 


-through a Federal or State court, or 


through administrative naturalization 
after December 1990 to individuals who 
are individually naturalized; the N-570 
is a replacement certificate issued when 
the N—550 has been lost or mutilated or 
the individual’s name has changed); 

(6) Form N—560 or N—561, Certificate 
of Citizenship (issued by the Service to 
individuals who derive U.S. citizenship 
through a parent; the N-561 is a 
replacement certificate issued when the 
N-—560 has been lost or mutilated or the 
individual’s name has changed); 

(7) Form I-197, United States Citizen 
Identification Card (issued by the 
Service until April 7, 1983 to U.S. 
citizens living near the Canadian or 
Mexican border who needed it for 
frequent border crossings) (formerly 
Form I-179, last issued in February 
1974); 

(8) Form I-873 (or prior versions), 
Northern Marianas Card (issued by the 
Service to a collectively naturalized U.S. 
citizen who was born in the Northern 
Mariana Islands before November 3, 
1986); 

(9) Statement provided by a U.S. 
consular official certifying that the 
individual is a U.S. citizen (given to an 
individual born outside the United 
States who derives citizenship through 
a parent but does not have an FS—240, 
FS—545, or DS—1350); or 

(10) Form I-872 (or prior versions), 
American Indian Card with a 


classification code “KIC” and a 
statement on the back identifying the 
bearer as a U.S. citizen (issued by the 
Service to U.S. citizen members of the 
Texas Band of Kickapoos living near the 
U.S./Mexican border). 

(b) Secondary Evidence (if applicant 
cannot present primary evidence): 

(1) Religious record recorded in one of 


* the 50 states, the District of Columbia, 


Puerto Rico (on or after January 13, 
1941), Guam, the U.S. Virgin Islands (on 
or after January 17, 1917), American 
Samoa, or the Northern Mariana Islands 
(on or after November 4, 1986, Northern 
Mariana Islands local time) (unless the 
applicant was born to foreign diplomats 
residing in such a jurisdiction) within 
three 3 months after birth showing that 
the birth occurred in such jurisdiction 
and the date of birth or the individual’s 
age at the time the record was made; 

(2) Evidence of civil service 
employment by the U.S. government 
before June 1, 1976; 

(3) Early school records (preferably 
from the first school) showing the date 
of admission to the school, the ~ 
applicant’s date and U.S. place of birth, 
and the name(s) and place(s) of birth of 
the applicant’s parents(s); 

(4) Census record showing name, U.S. 
nationality or a U.S. place of birth, and 
applicant’s date of birth or age; 

5) Adoption finalization papers 
showing the applicant’s name and place 
of birth in one of the 50 states, the 
District of Columbia, Puerto Rico (on or 
after January 13, 1941), Guam, the U.S. 
Virgin Islands (on or after January 17, 
1917), American Samoa, or the Northern 
Mariana Islands (on or after November 
4, 1986, Northern Mariana Islands local 
time) (unless the applicant was born to 
foreign diplomats residing in such a 
jurisdiction), or, when the adoption is 
not finalized and the state or other U.S. 
jurisdiction listed above will not release 
a birth certificate prior to final adoption, 
a statement from a State- or jurisdiction- 
approved adoption agency showing the 
applicant’s name and place of birth in 
one of such jurisdictions, and stating 
that the source of the information is an 
original birth certificate; 

(6) Any other document that 
establishes a U.S. place of birth or 
otherwise indicates U.S. nationality 
(e.g., a contemporaneous hospital record 
of birth in that hospital in one of the 50 
states, the District of Columbia, Puerto 
Rico (on or after January 13, 1941), 
Guam, the U.S. Virgin Islands (on or 
after January 17, 1917), American 
Samoa, or the Northern Mariana Islands 
(on or after November 4, 1986, Northern 
Mariana Islands local time) (unless the 
applicant was born to foreign diplomats 
residing in such a jurisdiction); 


a 
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(7) Evidence of birth in Puerto Rico on 
or after April 1, 1899 and the applicant’s 
statement that he or she was residing in 
the United States, a U.S. possession, or 
Puerto Rico on January 13, 1941; 

(8) Evidence that the applicant was a 
Puerto Rican citizen and the applicant’s 
statement that he or she was residing in 
Puerto Rico on March 1, 1917 and that 
the applicant did not take an oath of 
allegiance to Spain; 

(9) Evidence of birth in the U.S. 
Virgin Islands, and the applicant’s 
statement of residence in the United 
States, a U.S. possession, or the U.S. 
Virgin Islands on February 25, 1927; 

(10) The applicant’s statement 
indicating residence in the U.S. Virgin 
Islands as a Danish citizen on January 
17, 1917 and residence in the United 
States, a U.S. possession, or the U.S. 
Virgin Islands on February 27, 1927, 
and indicating that the applicant did not 
make a declaration to maintain Danish 
citizenship; 

(11) Evidence of birth in the U.S. 
Virgin Islands and the applicant’s 
statement indicating residence in the 
United States, a U.S. possession or 
territory, or the Canal Zone on June 28, 
1932; 

(12) Evidence of birth in the Northern 
Mariana Islands, Trust Territory of the 
Pacific Islands (‘“TTPI’’) citizenship, and 
residence in the Northern Mariana 
Islands, the United States, or a U.S. 
territory or possession on November 3, 
1986 (Northern Mariana Islands local 
time), and the applicant’s statement that 
he or she did not owe allegiance to a 
foreign state on November 4, 1986 
(Northern Mariana Islands local time); 

(13) Evidence of TTPI citizenship, 
continuous residence in the Northern 
Mariana Islands since before November 
3, 1981 (Northern Mariana Islands local 
time), voter registration prior to January 
1, 1975, and the applicant’s statement 
that he or she did not owe allegiance to 
a foreign state on November 4, 1986 
(Northern Mariana Islands local time); 

(14) Evidence of continuous domicile 
in the Northern Mariana Islands since 
before January 1, 1974, and the 
applicant’s statement that he or she did 
not enter the Northern Mariana Islands 
as a nonimmigrant and that he or she 
did not owe allegiance to a foreign state 
on November 4, 1986 (Northern Mariana 
Islands local time); 

(15) Evidence of the U.S. citizenship 
of both the applicant’s parents, of the 
relationship of the applicant to the 
parents, and evidence that at least one 
parent resided in the United States or an 
outlying possession prior to the 
applicant’s birth abroad; 

16) Evidence that one parent is a U.S. 
citizen and the other is a U.S. nen- 


citizen national, evidence of the 
relationship of the applicant to the U.S. 
citizen parent, and evidence that the 
U.S. citizen parent resided in the United 
States, a U.S. possession, or American 
Samoa for a period of at least one 1 year 
prior to the applicant’s birth; 

(17) Evidence of the U.S. citizenship 
of the mother of an applicant born 
abroad out of wedlock, evidence of the 
relationship to the applicant, and 

(i) For births on or before December 
24, 1952, evidence that the mother 
resided in the United States prior to the 
applicant’s birth; or 

Ei) For births after December 24, 
1952, evidence that the mother had 
resided prior to the applicant’s birth in 
the United States or a U.S. possession 
for a period of at least one 1 year; 

(18) A birth certificate showing birth 
in the Republic of Panama on or after 
February 26, 1904 and before October 1, 
1979, and evidence that at least one 
parent was a U.S. citizen and employed 
by the U.S. Government or the Panama 
Railroad Company or its successor in 
title; or 

(19) Evidence of a female applicant’s 
marriage to a U.S. citizen before 
September 22, 1922. 

c) Option to consult agency records. 
A benefit granting agency may, in lieu 
of requiring an applicant to present 
evidence of U.S. nationality under this 
section, rely upon records of verified 
nationality maintained by it, or by a 
Federal agency responsible for 
administering a Federal public benefit 
program, that reasonably establish the 
applicant’s U.S. nationality. This 
authority includes, but is not limited to, 
verification of U.S. nationality 
conducted under an approved computer 
matching agreement in compliance with 
the Computer Matching and Privacy 
Protection Act of 1988, Pub. L. No. 100- 
503, 102 Stat. 2507. 

(d) Option to accept third party 
declaration. A benefit granting agency 
may accept a written declaration made 
under penalty of law from one or more 
third parties indicating a reasonable 
basis for personal knowledge that an 
applicant who cannot produce evidence 
of U.S. nationality under this section is 
a U.S. national of the United States. The 
benefit granting agency may require the 
applicant to demonstrate why 
documentary evidence satisfying 
paragraphs (a) or (b) of this section does 
not exist or cannot readily be obtained. 

(e) Option to accept receipt. A benefit 
granting agency may accept a receipt for 
an application for evidence of U.S. 
nationality (but not a Service receipt for 
filing a Form N-600 (Application for 
Certificate of Citizenship) or a Form N—- 
400 (Application for Naturalization)) as 


temporary evidence of U.S, nationality, 
as long as the benefit granting agency 
requires the applicant to present the 
actual evidence of U.S. nationality 
before making a final determination that 
the applicant is a national of the United 
States. 


§ 104.24 Proof of identity. 

An applicant who presents evidence 
of U.S. nationality or alien registration 
that does not contain a photograph or 
other information describing the 
applicant (i.e., height, weight, age) that 
is sufficient to identify that the 
applicant is the individual to whom the 
evidence of U.S. nationality or alien 
registration relates must also present an 
identification document. 


§ 104.25 Standard for accepting 
documents. 

(a) Documents must be original and 
unexpired. Certified copies of 
documents evidencing U.S. nationality 
are acceptable. The benefit granting 
agency shall accept documentation 
presented in compliance with §§ 104.22, 
and 104.23, and 104.24 and this 
paragraph (a) that reasonably appears on 
its face to be genuine and to relate to the 
applicant. 

) If the documentation does not 
reasonably appear on its face to be 
genuine and to relate to the applicant, 
the verification shall not proceed further 
unless and until documentation meeting 
that standard is produced. If the 
documentation reasonably appears on 
its face to be genuine but does not 
reasonably relate to the applicant, the 
verification shall not proceed further 
unless and until documentation meeting 
that standard is produced. 

(c) If documentation that reasonably 
relates to an applicant who has attested 
to being a national of the United States 
but does not reasonably appear to be 
genuine is produced to a benefit 
granting agency, the benefit granting 
agency shall verify the authenticity of 
the documentation, using available 
verification assistance from the 
document issuer (or other qualified 
source), before accepting it. 

(d) If documentation that reasonably 
relates to an alien applicant but does not 
reasonably appear on its face to be 
genuine is produced to a benefit 
granting agency determining eligibility 
for a Federal public benefit, or to a 
benefit granting agency determining 
eligibility for a State or local public 
benefit that uses the procedures 
provided in subpart C, the benefit 
granting agency shall proceed with the 
verification using the procedures 
provided in subpart C (including, as 
may be directed by the Service under 
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§ 104.47, any special procedures for 
suspected fraudulent documentation). 

(e) If documentation that reasonably 
relates to an alien applicant but does not 
reasonably appear on its face to be 
genuine is produced to a benefit 
granting agency determining eligibility 
for a State or local public benefit that 
does not use the procedures provided in 
subpart C, the benefit granting agency 
shall verify the authenticity of the 
documentation, using available 
verification assistance from the 
document issuer (or other qualified 
source), before accepting it. 

(f) Nothing in this section shall be 
construed to deny or limit any right of 
a benefit granting agency to contact the 
issuer of any document to resolve bona | 
fide questions about its authenticity. 


§ 104.26 Retention of information. 

The benefit granting agency must 
retain a photocopy of the written 
declaration of the applicant and of all 
evidence of U.S. nationality or alien 
registration, and identity presented by 
the applicant, both front and back, until 
all verification procedures conducted 
under this part have been completed 
and a final decision made as to the 
applicant’s eligibility (including any 
period of time allowed to appeal or 
contest the final decision), or for as long 
as the benefit granting agency retains 
other documents submitted by the 
applicant relating to the application for 
benefits, whichever is longer. A benefit 
granting agency is not required to retain 
photocopies if it instead maintains in an 
accessible electronic format the 
information relevant to its 
determination of eligibility for the 
length of time required by this section. 


§ 104.27 Other relevant information. 

The benefit granting agency shall be 
responsible for determining what 
information it needs from an alien 
applicant (in addition to evidence of 
alien registration and identity) in order 
to verify the applicant’s eligibility for a 
public benefit under this part, and for 
requesting that information from the 
applicant. Depending upon the public 
benefit, and upon which basis the alien 
applicant claims to be eligible, that 
information may include: Full name; 
date of birth; alien registration number 
or admission number; social security 
account number (to the extent 
authorized by law); immigration status; 
date of admission or parole into the 
United States; reason for admission into 
the United States, if different from 
present immigration status (i.e., refugee, 
Amerasian immigrant); date of obtaining 
present immigration status; immigration 
status and place of residence on August 


22, 1996 or other relevant date; veteran 
or armed forces duty status; veteran or 
armed forces duty status of a family 
member; Native American status; work 
history in the United States; history of 
battery or extreme cruelty by or against 
a family member; whether any person 
has executed an affidavit of support 
relating to the applicant, and, if so, the 
income and resources of that person and 
of his or her spouse; blindness or 
disability; and history of receiving 
public benefits (for example, whether 
the applicant is receiving Supplemental 
Security Income on the basis of an 
application filed before January 1, 
1979). Upon request, the Service will 
assist a benefit granting agency in 
determining which information will be 
necessary in order to determine alien 
applicants’ eligibility for the public 
benefit(s) it administers. 


§ 104.28 Reliance upon attestation as 
temporary evidence of U.S. nationality. 

A benefit granting agency providing a 
Federal public benefit may rely upon an 
applicant’s attestation in compliance 
with § 104.21 that the applicant is a 
national of the United States as an 
interim basis upon which to grant a 
pubic benefit temporarily until the 
applicant is able to satisfy the 
requirements of §§ 104.23 and 104.24. A 
benefit granting agency that relies upon 
attestations of U.S. nationality to make 
interim decisions with respect to a 
public benefit must apply that policy 
equitably with respect to all applicants 
for that public benefits making such 
attestations. A benefit granting agency 
may, before relying on an attestation as 
provided in this section, require the 
applicant to demonstrate why he or she 
is unable to present evidence satisfying 
§§ 104.23 and 104.24 at that time. 


§ 104.29 Reliance upon aiternative 
procedures for determining U.S. nationality. 
A Federal agency that has 
promulgated regulations that provide 
fair and nondiscriminatory procedures 
for verifying the U.S. nationality of 
applicants for a Federal public benefit 
provided by that agency, or by another 
benefit granting agency subject to those 
regulations, may continue to use them 
instead of this part with respect to 
verification of U.S. nationality upon 
written request by the Federal agency to 
the Service, and approval of the request 
by the Attorney General. Nothing in this 
section shall be construed to deny, 
abridge, limit, or adversely affect the 
validity of any Federal regulation 
relating to verifying U.S. nationality of 
applicants for public benefits that a 
Federal agency has requested to 
continue to use, other than the Attorney 


General’s written denial of the request, 
with reasons provided therefor. 


§ 104.30 Eligibility of household. 

A benefit granting agency that 
receives applications or determines the 
eligibility of an applicant for a public 
benefit on the basis of the applicant’s 
household may modify the requirements 
of Subpart B with respect to that public 
benefit as follows, as long as the 
modification is equitably applied to all 
applicants in a nondiscriminatory 
manner: 

(a) An applicant who is an adult 
member of a household may execute the 
written declaration required by § 104.21 
on behalf of other members of the 
household; 

(b) An applicant who is an adult 
member of a household may present the 
documentation identified in §§ 104.22 
or 104.23 on behalf of other members of 
the household, except that a member of 
the household who is an alien 18 years 
of age or over must present his or her 
alien registration documentation in 
person; and 

(c) the benefit granting agency may 
waive the requirements of § 104.24 
(regarding additional proof of identity) 
with respect to members of a household 
whose documentation is presented by 
another adult member of the household. 


§§ 104.31-104.39 [Reserved]. 


Subpart C—S ic Alien 
Verification for Entitlements (SAVE) 


§ 104.40 SAVE system. 

The Service shall provide and 
maintain SAVE for the use of benefit 
granting agencies that are required or 
authorized to verify that applicants are 
eligible qualified aliens, nonimmigrants, 


or aliens paroled into the United States , 


for less than 1 year. The Service may 
delegate to a contractor technical or 
other responsibilities for SAVE 
operation. Benefit granting agencies may 
use SAVE to the extent required or 
authorized by §§ 104.2, 104.3, and 104.4 


§ 104.41 When to use SAVE. 

A benefit granting agency may not use 
SAVE to verify an alien applicant’s 
status until it has completed the 
procedures provided by subpart B with 
respect to that applicant. The benefit 
granting agency shall complete the 
procedures required by subpart C before 
making a final determination as to 
benefit eligibility based upon whether 
the applicant is an eligible qualified 
alien, or is a nonimmigrant or an alien 
paroled into the United States for less 
than 1 year who is eligible for a State 
or local public benefit. A benefit 
granting agency may make an interim or 
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temporary decision as to benefit 
eligibility pending the completion of 
SAVE procedures. A Federal agency 
verifying the eligibility of alien 
applicants through SAVE under an 
approved computer matching agreement 
with the Service in compliance with the 
Computer Matching and Privacy 
Protection Act of 1988, Pub. L. No. 100- 
503, 102 Stat. 2507, shall comply with 
the verification procedures provided by 
that agreement and by its applicable 
regulations in lieu of subpart B’s 
provisions regarding alien applicants. 


§ 104.42 Enrollment. 

A benefit granting agency that is 
required to use SAVE, or that has the 
option to use SAVE to verify eligibility 
for State and local public benefits and 
wishes to do so, must submit a written 
request to be granted SAVE access to 
SAVE Branch, Immigration and 
Naturalization Service, 425 I Street NW., 
Washington, DC 20536, unless the 
benefit granting agency is already a 
SAVE user with respect to all public 
benefits for which such use is required 
or permitted. The Service will supply to 
the benefit granting agency the 
necessary codes, passwords, and other 
materials necessary for SAVE access 
upon its approval of the request. At its 
discretion the Service may condition 
access to SAVE upon the execution by 
the benefit granting agency of an ; 
appropriate memorandum of 
understanding stating the scope of the 
access and other appropriate terms and 
conditions. 


§ 104.43 Costs. 
A benefit granting agency that uses 


_ SAVE must pay the Service for the 
verification services provided. Cost 


information is available from the 
Service upon request. 


§ 104.44 Limitation of access to SAVE. 
The SAVE access is a privilege 
extended to benefit granting agencies 
that need it to perform their 
responsibilities under applicable law 
and that will use it properly. The 
Service will make the final decision as 
to whether SAVE access will be granted 
to or continued for a benefit granting 
agency. The Service may, in the exercise 
of its discretion, deny, terminate, 
suspend, or limit a benefit granting 
agency’s SAVE access for good cause, — 
including but not limited to: misuse of 
the system, including use for 
employment verification; use to attempt 
verification of U.S. nationality, 
commission of fraud, or other criminal 
or civil violations of law, illegal 
discrimination, failure to comply with a 
requirement of this part; violations of 


privacy rights; inadequate training or 
supervision of employees responsible 
for verification; nonpayment for services 
rendered; or budgetary or other — 
constraints preventing the Service from 
providing SAVE to a benefit granting 
agency. Denial, termination, suspension, 
or limitation of SAVE access does not 
waive any legal obligation of a benefit 
granting agency to verify the eligibility 
of any applicant. 


§ 104.45 Primary verification. 

A benefit granting agency using SAVE 
procedures shall perform primary 
verification within 3 business days after 
it complies with subpart B with respect 
to an alien applicant, unless the 
documentation presented by the 
applicant indicates on its face an 
immigration status that renders the 
applicant ineligible for the public 
benefit, and the applicant does not 
claim a different status that would make 
the applicant eligible for the public 
benefit. The benefit granting agency 
shall provide through the automated 
system available information necessary 
to verify the applicant’s status, 
including the applicant's alien 
registration number (if any). The Service 
will respond within 3 business days 
with relevant information on the status 
of the applicant, or with an instruction 
to perform secondary verification. As 
instruction to perform secondary 
verification is not a determination that 
an applicant is not an eligible qualified 
alien, and shall not be construed as 
such. A benefit granting agency that is 
subject to a statute or regulation that 
provides a different time period for 
verifying eligibility or processing 
applications for a public benefit may 
use that time period instead of the 3-day 
period provided by this rule for 
initiating primary verification, as long 
as the different time period is applied 
consistently to all alien applicants. 


§ 104.46. Secondary verification 
A benefit granting agency that has 
completed primary verification, but is 
unable to determine based upon the 
result of the primary verification that an 
applicant is an eligible qualified alien, 
or is a nonimmigrant or an alien paroled 
into the United States for less than 1 
year who is eligible for a State or local 
public benefit, shall make a secondary 
verification inquiry within 5 business 
days after completing primary 
verification. A benefit granting agency 
that is subject to a statute or regulation 
that provides a different time period for 
verifying eligibility or processing 
applications for a public benefit may 
use that time period instead of the 5-day 
period provided by this rule for 


initiating secondary verification, as long 
as the different time period is applied 
consistently to-all alien applicants. 


§ 104.47. Direct resort to secondary 
verification 


With the express prior approval of the 
Service (whether for individual cases or 
for classes of applicants or public 
benefits), a benefit granting agency may 
use secondary verification procedures 
directly, without first conducting 
primary verification. These situations 
will be determined by the Service and 
may include, for example, situations 
where a very small number of 
applicants for a public benefit makes 
installation of the primary verification 
system not cost-effective; where a 
benefit granting agency has bona fide 
reasons to believe that documents 
submitted by an applicant are 
fraudulent; or where for some other 
reason primary verification is not useful 
or cost-effective compared to direct « 
secondary verification. 


§ 104.48. Victims of domestic violence 


A benefit granting agency that needs 
to determine whether an applicant is a 
qualified alien by reason of being an 
alien who (or whose child or parent) has 
been battered or subjected to extreme 
cruelty in the United States and | 
otherwise satisfies the requirements of 8 
U.S.C. 1641(c) shall use the following 
procedures: 

(a) The benefit granting agency shall 
examine documentation satisfying 
section 102.22, if the applicant 
possesses such documentation; 

(b) Whether or not the applicant has 
produced documentation satisfying 
Section 104.22, the benefit granting 
agency shall require the applicant to 
produce (in lieu of or in addition to 
evidence of alien registration) any other 
documentation in the applicant’s 
possession or control that relates to 
whether the applicant has been 
approved or has a petition pending 
which sets forth a prima facie case for 
a status, classification, or cancellation of 
removal provided for in 8 U.S.C. 
1641(c)(1)(B). 

(c) If the documentation presented 
under paragraphs (a) and (b) of this 
section does not satisfy the 
requirements of Section 104.24, the 
applicant shall present an identification 
document or, if the applicant does not 
have an identification document, other 
reasonable secondary evidence 
sufficient to satisfy the benefit granting 
agency that the applicant is the 
individual to whom the documentation 
presented under paragraphs (a) and (b) 
of this section relates, which may 
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include another document relating to 
the applicant or a written declaration 
under penalty of law from one or more 
third parties with personal knowledge 
of the applicant. 

(d) In lieu of conducting primary 
verification, the benefit granting agency 
shall resort directly to the following 
secondary verification procedure: For 
applicants who present documentation 
or otherwise indicate that they sought 
relief from the Executive Office for 
Immigration Review (“EOIR”’) through 
suspension of deportation under section 
244(a)(3) of the Act (as in effect prior to 
April 1, 1997) or cancellation of removal 
under section 240A(b)(2) of the Act, the 
benefit granting agency shall fax a 
written request, and copies of any 
documentation provided, to the Court 
Administrator of the appropriate 
immigration court, and obtain the 
court’s response. For all other 
applicants, the benefit granting agency 
shall fax a written request, and copies 
of documentation provided, to the 
Battered Alien Review Unit of the 
Service’s Vermont Service Center at 
(802) 527-3252, or to such other number 
as the Service may direct, and obtain the 
Service’s response. Any information a 
benefit granting agency receives from 
the Service or EOIR pursuant to this 
section regarding an applicant shall be 
used solely in making its determination 
whether the applicant is an eligible 
qualified alien; 

(e} Contemporaneously with its 
verification whether the applicant meets 
the requirements of 8 U.S.C. 
1641(c)(1)(B) as provided in paragraphs 
(a) through (d) of this section, the 
benefit granting agency shall determine 
by such means as it reasonably 
determines to be appropriate whether 
the applicant otherwise meets the 
requirements of 8 U.S.C. 1641(c), after 
considering the guidance promulgated 
by the Attorney General pursuant to 8 
U.S.C. 1641(c) concerning the meaning 
of the terms “‘battery’’ and ‘“‘extreme 
cruelty” (see Notice, Interim Guidance 
on Verification of Citizenship, Qualified 
Alien Status and Eligibility Under Title 
IV of the Personal Responsibility and 
Work Opportunity Reconciliation Act of 
1996, 62 FR 61344, 61366 (Exhibit B to 
Attachment 5) (Nov. 17, 1997)), and the 
standards and methods to be used for 
determining whether a substantial 
connection exists between battery or 
cruelty suffered and an individual's 
need for benefits under a specific 
Federal, State, or local program (see 
Notice, Guidance on Standards and 
Methods for Determining Whether a 
Substantial Connection Exists Between 
Battery or Extreme Cruelty and Need for 


Specific Public Benefits, 62 FR 65285 
(Dec. 11, 1997)).* 


§ 104.49 Unauthorized uses of SAVE. 
SAVE is not designed for the purpose 


- of verifying an alien’s work 


authorization under section 274A of the 
Act, or for the purpose of verifying U.S. 
nationality. Use for either of these 
purposes is not authorized, and may 
result in termination of SAVE access. 


§104.50 Training. 


The Service shall provide training 
materials sufficient to instruct the 
benefit granting agency in the proper 
use of SAVE. The benefit granting 
agency shall devote sufficient 
personnel, resources, and training to its 
verification responsibilities to enable it 
to use SAVE properly and comply with 
this part. 


§ 104.51 Use of information by the Service. 

The Service will not use information 
provided to it through SAVE by a 
benefit granting agency for the purpose 
of administrative (noncriminal) 
enforcement of the Act. The Service 
may use such information for the 
purpose of enforcing any provision of 
criminal law. Nothing in‘this part shall 
be construed to waive or limit any civil 
or criminal penalty or consequence, 
including removal from the United 
States, that may be applicable under the 
Act or any other law to a false statement 
or any other act relating to an 
application for, or the receipt of any 
public benefit. Nor shall anything in 
this part be construed to waive, limit, or 
deny any right or duty of a benefit 
granting agency to report to the Service 
the presence, whereabouts, or activities 
of any alien not lawfully present in the 
United States, or any lawful use the 
Service may make of such a report, but 
any such report shall be made by means 
other than SAVE. 


§ 104.52 Evaluation of SAVE. 

The Department of Justice may 
conduct evaluations of SAVE. Benefit 
granting agencies that are participants in 
SAVE shall cooperate with such 
evaluations by providing such 
information and assistance as is 
necessary to evaluate the program, 
consistent with other applicable law. 


§§ 104.53-104.59 [Reserved]. 


Subpart D—Verification Requiring 
Non-Service Information. 


§ 104.60 Veteran and active duty 
exception. 

(a) With respect to certain public 
benefits, an applicant is an eligible 
qualified alien by virtue of being a 


qualified alien lawfully residing in any 
state who is: 

(1) A veteran, with a discharge 
characterized as an honorable discharge 
and not on account of alienage, who 
fulfills minimum active duty service 
requirements; 

2) On active duty (other than active 
duty for training) in the armed forces of 
the United States; or 

(3) The spouse, unremarried surviving 
spouse, or unmarried dependent child 
of an individual described in paragraphs 
(a)(1) or (a)(2) of this section. 

(b) If an applicant claims to be an 
eligible qualified alien because of the 
veteran and active duty exception, the 
benefit granting agency shall comply 
with paragraphs (c) and (d) of this 
section. 

{c) Vertification of qualified alien 
status and lawful residence. The benefit 
granting agency shall verify whether the 
applicant is a qualified alien using the 
procedures in subpart B, and the 
procedures in subpart C to the extent 
the benefit granting agency is required 
to use them to verify eligibility for a 
Federal pubic benefit, or has chosen to 
use them to verify eligibility for a State 
or local public benefit. The benefit 
granting agency shall verify that the 
alien is lawfully residing in the United 
States as provided in section 104.64. 

(d) Verification of veteran or active 
duty status. (1) If the applicant claims 
to be an honorably discharged veteran 
who meets minimum active duty service 
requirements, the benefit granting 
agency shall require the applicant to 
present a discharge certificate, Form DD 
214 or equivalent, that shows active 
duty in the Army, Navy, Air Force, 
Marine Corps, or Coast Guard and 
character of discharge. “‘Honorable’”’ is 
accepteable to quaify for the veteran 
exception without further inquiry, 
unless the certificate appears to have 
been altered or is otherwise irregular. A 
discharge “Under Honorable 
Conditions” is not acceptable. A 
discharge certificate that shows 
“Honorable” and any other branch of 
service or any other type of duty (e.g., 
“Active Duty for Training” or “Inactive 
Duty for Training”) should be referred 
to the local Veterans Affairs (““VA’’) 
regional office. If veteran status is 
claimed but the-applicant has no papers 
showing service or discharge, the 
inquiry should be referred to the local 
VA regional office to determine veteran 
status. If a discharge certificate, DD 
Form 214, or equivalent shows an 
original enlistment in the Army, Navy, 
Air Force, Marine Corps, or Coast Guard 
before September 7, 1980, there is no 
minimum active duty service 
requirement. If the discharge certificate 
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shows two or more years of continous 
active duty in the Army, Navy, Air 
Force, Marine Corps, or Coast Guard, 
the applicant meets the minimum active 
duty service requirement. If such a 
discharge certificate is not available, or 
if it shows active duty service of less 
than 2 years with an original enlistment 
after September 7, 1980, the inquiry 
should be referred to the local VA 
regional office to determine satisfaction 
of the minimum active duty service 


uirement; 
*¢) If the applicant claims to be on 
_ active duty (other than active duty for 
training) in the U.S. Armed Forces, the 
benefit granting agency shall require the 
applicant to present a current Military 
Identification Card (DD) Form 2 
(Active)). If the Military Identification 
Card will expire within 1 year from the 
date it is presented, the applicant must 
also present to the benefit granting 
agency a copy of the applicant’s military 
orders. If the applicant is unable to 
present a copy of his or her military 
orders, the benefit granting agency must 
verify active duty status through the 
nearest RAPIDS (Real Time Automated 
Personnel Identification System), 
located at many military installations, or 
by contacting the following office in 
writing (which may be transmitted by 
facsimile): DEERS Support Office, Attn: 
Research and Analysis, 400 Gigling 
Road, Seaside, CA, 93955-6771; 
facsimile number (408) 655-8317. 
Active duty for training is temporary 
fulltime duty in the Armed Forces 
performed by members of the Reserves, 
Army National Guard, or Air National 
Guard (the “Reserve Components’’) for 
training purposes. The active duty 
exception does not apply to an 
applicant who is on active duty for 
training. A member of a Reserve 
Component who claims to be on active 
duty, other than active duty for training, 
must present a curret DD Form 2 
(Reserve) and military active duty 
orders showing the applicant to be on 
active duty, but not on active duty for 


training; 

(3) If the applicant claims to be the 
spouse, unremarried surviving spouse, 
or unmarried dependent child of an 
individual described in paragraphs 
(a)(1) or (a)(2) of this section, the benefit 
granting agency must verify both the 
qualifying familial relationship between 
the applicant and the veteran or active 
duty individual, and the veteran on 
active duty status of the individual. To 
verify the latter, the benefit granting 
agency must require the applicant to 
present evidence of the individual’s 
veteran or active duty status sufficient 
to satisfy paragraphs (d)(1) or (d)(2) of 
this section. This subpart does not 


provide specific requirements for 
verifying the qualifying familial 
relationship. The benefit granting 
agency shall use such verification 
procedures (which may include 
execution of a written attestation or 
presentation of appropriate 
documentation) as in the exercise of the 
benefit granting agency’s discretion are 
reasonably calculated to verify the 
existence of the relationship. With 
respect to an unremarried surviving 
spouse, the verification procedures shall 
take into account the fact that the 
qualifying relationship must satisfy one 
of the following conditions: 

(i) The unremarried surviving spouse 


* must have been married to the veteran 
~ or individual on active duty within 15 


years after the termination of the period 
of service in which the injury or disease 
causing the death of the veteran or 
individual on active duty was incurred 
or aggravated; 

(ii) The unremarried surviving spouse 
must have been married to the veteran 
or individual on active duty for 1 year 
or more; or 

(iii) A child must have been born to 
the couple. 


§ 104.61 Credited quarters of qualifying 
work. 


With respect to certain public 
benefits, an applicant is an eligible 
qualified alien by virtue of being an 
alien who is lawfully admitted for 
permanent residence under the Act; and 
who has worked or can be credited with 
40 qualifying quarters under the Social 
Security Act. If an alien claims to be an 
eligible qualified alien on this basis, the 
benefit granting agency shall verify 
whether the applicant is an alien 
lawfully admitted for permanent 
residence using the procedures in 
subpart B, and the procedures in 
subpart C to the extent the benefit 
granting agency is required to use them 
to verify eligibility for a Federal public 
benefit, or has chosen to use them to 
verify eligibility for a State or local 
public benefit. The benefit granting 
agency shall verify qualifying quarters 
with the Social Security Administration 
(“SSA”) using such guidance as may be 
available upon request to SSA. 


§ 104.62 Section 289 exception. 

(a) With respect to certain public 
benefits, an alien applicant may be 
eligible by virtue of being an American 
Indian born in Canada to whom the 
provisions of section 289 of the Act 
apply, regardless whether the applicant 
is a qualified alien. If an applicant 
claims to be eligible on this basis, the 
benefit granting agency shall use the 
procedures in subpart B, except as 
specifically provided by this section. An 


alien to whom section 289 of the Act 
applies may, or may not, possess 
evidence of alien registration issued by 
the Service. In lieu of the requirement 
in section 104.22 to present evidence of 
alien registration, the benefit granting 
agency shall require the applicant to 
present the following documentary 
evidence of section 289 status: 

(1) An unexpired Form I-551 (Alien 
Registration Receipt Card or Permanent 
Resident Card) with the code S13; 

(2) An unexpired temporary I-551 
stamp in a Canadian passport or on 
Form I-94, Arrival-Departure Record, 
with the code S13; or 

(3) A letter or other tribal document 
certifying at least 50 per centum Indian 


‘blood as required by section 289 of the 


Act, combined with a birth certificate or 
other satisfactory evidence of birth in 
Canada. 

(b) If the applicant presents the 
documentary evidence referenced in 
paragraphs (a)(1) or (a)(2) of this section, 
the benefit granting agency shall use the 
procedures in subpart C to the extent 
the benefit granting agency is required 
to use them to verify eligibility for a 
Federal public benefit, or has chosen to 
use them to verify eligibility for a State 
or local public benefit. 


§ 104.63 Members of indian tribes. 

(a) With respect to certain public 
benefits, an alien applicant may be 
eligible by virtue of being a member of 
an Indian tribe, regardless whether the 
applicant is a qualified alien. If an 
applicant claims to be eligible on this 
basis, the benefit granting agency shall 
use the procedures in subpart B, except 
as specifically provided by this section. 
In lieu of the requirement of section 
104.22 to present evidence of alien 
registration, the benefit granting agency 
shall require the applicant to present a 
membership card or other tribal 
document demonstrating membership 
in an Indian tribe. If the applicant has 
no document evidencing tribal 
membership, the benefit granting agency 
should contact the Indian tribe for 
verification of membership. A benefit 
granting agency that verifies that an 
applicant is eligible by virtue of being 
a member of an Indian tribe shall not 
use subpart C verification procedures. 


§ 104.64 Lawful residence. 

(a) With respect to certain public 
benefits, an alien applicant may be an 
eligible qualified alien only if he or she 
is lawfully residing in the United States 
at the time of application, or that he or 
she was lawfully residing in the United 
States as of a specific prior date (such 
as August 22, 1996). The benefit 
granting agency shall use subpart B and 


a 
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subpart C verification procedures with 
respect to such applicants. If those 
procedures verify that the applicant is 
or was a qualified alien (other than an 
alien who is a qualified alien because he 
or she is a victim of domestic violence) 
on the requisite date, the benefit 
granting agency need not perform 
further verification procedures with 
respect to lawful residence. 

() If the subpart B and subpart C 
verification procedures do not confirm 
that the applicant is or was a qualified 
alien (other than an alien who is a 
qualified alien because he or she is a 
victim of domestic violence), on the 
requisite date and the applicant (if not 
a qualified alien because he or she is a 
victim of domestic violence) is not 
rendered ineligible because he or she is 
not a qualified alien, the benefit 
granting agency shall: 

(1) Verify, through review of the 
information obtained through the 
subpart B and subpart C procedures 
and, if necessary, further inquiry to the 
Service, that the applicant is or was 
lawfully present on the requisite date; 
and 


(2) Verify that the applicant’s 
residence is or was in the United States 
on the requisite date by reviewing proof 
of residence described in section 
244.9(a)(2) of this chapter. 


§ 104.65 Hmong or Highland Laotians. 

(a) With respect to certain public 
benefits effective November 1, 1998, an 
alien applicant may be eligible by virtue 
of being a Hmong or Highland Laotian, 
regardless whether the applicant is a 
qualified alien. If an applicant claims to 
be eligible on this basis, the benefit 
granting agency shall verify the 
applicant’s lawful residence in the 
United States as set forth in section 
104.64, and shall use such verification 
procedures (which may include 
attestation or presentation of 
appropriate documentation) as in the 
exercise of the benefit granting agency’s 
discretion are reasonably calculated to 
verify that the applicant is a Hmong or 
Highland Laotian. 

) An alien applicant may also be 
eligible by virtue of being the spouse or 
unmarried dependent child of a Hmong 
or Highland Laotian, or the unremarried 


surviving spouse of a deceased Hmong 
or Highland Laotian, regardless whether 
the applicant is a qualified alien or is 
lawfully residing in the United States. If 
an applicant claims to be eligible by 
virtue of a qualifying familial 
relationship with a living or deceased 
Hmong or Highland Laotian, the benefit 
granting agency shall not verify the 
applicant’s immigration status as 
provided in subparts B and C. Instead, 
the benefit granting agency shall use 
such verification procedures (which 
may include attestation or presentation 
of appropriate documentation) as in the 
exercise of the benefit granting agency’s 
discretion are reasonably calculated to 
verify the applicant’s qualifying familial | 
relationship with a Hmong or Highland 
Laotian. 


§§ 104.66-104.69 [Reserved]. 
Dated: July 27, 1998. 
Janet Reno, 
Attorney General. 
[FR Doc. 98-20457 Filed 8~3-98; 8:45 am] - 
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DEPARTMENT OF THE TREASURY 
Fiscal Service 


31 CFR Part 285 
RIN 1510-AA63 


Offset of Tax Refund Payments To 
Collect Past-Due Support 


AGENCY: Financial Management Service, 
Fiscal Service, Treasury. 

ACTION: Notice of proposed rulemaking 
with request for comments. 


SUMMARY: Under Federal law, the 
Federal tax refund of a taxpayer who 
owes past-due support is reduced, or 
offset, by the amounts owed by the 
taxpayer. The funds offset from the 
taxpayers’ tax refunds are forwarded to 
the State enforcing the collection of the 
past-due support. Effective January 1, 
1999, the Department of the Treasury 
will conduct the tax refund offset 
program as part of the centralized offset 
program operated by the Financial 
Management Service (FMS), a bureau of 
the Department of the Treasury. The 
provisions of this proposed rule would 
prescribe the tax refund offset 
procedures for all Federal tax refunds 
payable after January 1, 1999, to 
individuals who owe past-due support 
being enforced by States. Past-due 
support includes delinquent child 
support or other obligations for the 
support of a child. This proposed rule 
would establish tax refund offset 
procedures that will supersede the 
procedures governing the tax refund 
offset program established by the IRS 
and applicable to the collection of past- 
due support (codified at 26 CFR 
301.6402-5). The changes in this 
proposed rule reflect requirements 
necessitated by the inclusion of the tax 
refund offset program as a part of the 
Treasury Offset Program. 

DATES: Comments will be accepted until 
September 3, 1998. 


ADDRESSES: All comments should be 
addressed to Gerry Isenberg, Financial 
Program Specialist, Debt Management 
Services, Financial Management 
Service, Department of the Treasury, 
401 14th Street S.W., Room 151, 
Washington, D.C. 20227. A copy of this 
proposed rule is being made available 
for downloading from the Financial 
Management Service web site at the 
following address: http:// 
www.fms.treas.gov. 

FOR FURTHER INFORMATION CONTACT: 
Gerry Isenberg, Financial Program 
Specialist, at (202) 874-6660; Ellen 
Neubauer or Ronda Kent, Senior 
Attorneys, at (202) 874-6680. 


SUPPLEMENTARY INFORMATION: 
Background 


Under the provisions of the Debt 
Collection Improvement Act of 1996 
(DCIA), Pub. L. 104-134, 110 Stat. 1321, 
1358 (1996), nontax Federal payments 
to a person owing a delinquent nontax 
debt to the United States or to a State 
are reduced, or offset, by the amounts 
owed by that person. The offset funds 
are applied to the person’s debt. The 
Financial Management Service (FMS), 
as the disbursing agency of the 
Department of the Treasury (Treasury), 
is responsible for the implementation of 
centralized offset of Federal payments 
for the collection of delinquent nontax 
debt owed to Federal agencies and to 
States, including past-due support being 
enforced by the States, in accordance 
with the provisions of the DCIA. In 
addition, FMS disburses more than 850 
million Federal payments annually, 
including tax refund payments to 
taxpayers on behalf of the Internal 
Revenue Service (IRS). 

Under 26 U.S.C. 6402(c) and 42 U.S.C. 
664, the tax refund of a taxpayer who 
owes past-due support is reduced, or 
offset, by the amounts owed by the 
taxpayer (also referred to as the 
“debtor” in this rule). The funds offset 
from the taxpayers’ tax refunds are 
forwarded to the Department of Health 
and Human Services (HHS) for 
transmission to the State enforcing the 
collection of the past-due support. 
“Past-due support” means the amount 
of support, determined under a court 
order, or an order of an administrative 
process established under State law, for 
support and maintenance of a child, or 
of a child and the parent with whom the 
child is living, which has not been paid. 

The IRS has been collecting past-due 
support for States by tax refund offset 
since 1982. FMS has been collecting 
delinquent nontax debts and past-due 
support by the administrative offset of 
other Federal payments under its 
centralized offset program known as the 
“Treasury Offset Program.”’ To improve 
the efficiency of Treasury’s collection of 
debts, operation of the tax refund offset 
program will be included as part of the 
Treasury Offset Program effective 
January 1, 1999. The provisions and 
legislative history of the DCIA clarified 
that FMS may conduct tax refund offsets 
to collect past-due support (see 
§§ 31001(v)(2) of the DCIA, codified at 
42 U.S.C. 664(a); 142 Cong. Rec., 104th 
Cong. 2d Sess., H4087, H4090 (Apr. 25, 
1996)). 

This proposed rule would govern only 
the offset of one type of payment, tax 
refunds, to pay one type of delinquent 
debt, past-due support. FMS has 


promulgated separate rules and 
procedures governing other types of 
offset, such as tax refund offset for the 
collection of debts owed to the Federal 
Government and the offset of nontax 
Federal payments for the collection of 
past-due child support. FMS also will 
promulgate rules governing offset of 
nontax Federal payments for the 
collection of debts (other than child 
support) owed to Federal agencies and 
States. FMS anticipates that Part 285 of 
this title ultimately will contain all of 
the provisions relating to centralized 
offset by disbursing officials for the 
collection of debts owed to the Federal 
Government and to State governments, 
including past-due child support being 
enforced by States. 


The Treasury Offset Program 


The Treasury Offset Program 
currently works as follows. FMS 
maintains a delinquent debtor database. 
The database contains delinquent debtor 
information submitted and updated by 
Federal agencies owed debts, and by 
States collecting debts including any 
past-due support being enforced by 
States. Before a Federal payment is 
disbursed to a payee, FMS compares the 
payee information with debtor 
information in the delinquent debtor 
database operated by FMS. If the payee’s 
name and taxpayer identifying number 
(TIN) match the name and TIN ofa 
debtor, the payment is offset, in whole 
or part, to satisfy the debt, to the extent 
allowed by law. FMS transmits amounts 
collected to the appropriate agencies or 
States owed the delinquent debt after 
deducting a fee charged to cover the cost 
of the offset program. 

Information about a delinquent debt 
or past-due support obligation remains 
in the debtor database for offset as long 
as the debt remains past-due and legaliy 
collectible by offset, or until debt 
collection activity for the debt is 
terminated because of full payment, 
compromise, write-off or other reasons 
justifying termination or removal of the 
debt from the database. 


Offset of Tax Refund Payments To 
Collect Past-Due Child Support Under 
the Treasury Offset Program 


This proposed rule would establish 
tax refund offset procedures that will 
supersede the procedures governing the 
tax refund offset program established by 
the IRS and applicable to the collection 
of past-due support (codified at 26 CFR 
301.6402-5). Procedures for processing 
claims by non-debtor spouses and for 
rejecting a taxpayer’s election to apply 
his or her refund to future tax liabilities 
would remain governed by IRS rules. 
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After January 1, 1999, tax refund 
payments would be offset to collect 
past-due support as part of the Treasury 
Offset Program, subject to the 
requirements of 26 U.S.C. 6402(c) and 
42 U.S.C. 664. Since FMS issues 
different payment types daily, past-due 
support could then be satisfied by the 
offset of a variety of Federal payment 
types including, but not limited to, 
vendor, salary, and retirement 
payments, as well as tax refund 
payments. 

As required under the provisions of 
45 CFR 303.72, the HHS rules 
implementing 42 U.S.C. 664, either the 
State agency collecting the past-due 
support or HHS will notify debtors of 
the State’s intention to submit the debt 
to Treasury for tax refund offset 
purposes. The debtors would be notified 
that the State intends to collect the past- 
due support by tax refund offset, 
administrative offset, or a combination 
of both, and of the applicable . 
opportunities for review available to the 
debtor. HHS will report to FMS 
information on past-due support debts 
referred to HHS by States for tax refund 
offset purposes. 

Since under current HHS rules States 
are required to refer past-due support 
debts to HHS for offset of Federal 
payments, HHS would report those 
debts to FMS. While nothing in this rule 
is intended to require States to refer 
past-due support claims directly to FMS 
for tax refund offset, this rule would 
provide the flexibility for HHS to amend 
its rule if HHS decides to provide States 
with that option. For States submitting 
debts through HHS, the pre-offset 
procedures established by HHS 
(codified at 45 CFR 303.72) for 
requesting collection of past-due child 
support by tax refund offset would 
apply and would be unchanged by this 
rule. The pre-offset procedures 
contained in this rule would apply to 
past-due support debts submitted to 
FMS directly by States, if authorized by 
HHS. When a past-due support debt is 
referred to FMS for offset, the referred 
debt would be subject to collection by 
tax refund offset under the provisions of 
this rule. 

After a tax refund offset occurs, FMS 
would notify the debtor that the offset 
has occurred. FMS would provide 
information to the debtor-regarding the 
amount and date of the offset, the State 
to which the amount offset was paid, 
and a contact in the State that would 
handle concerns or questions regarding 
the delinquent debt that resulted in the 
tax refund offset. The notice also would 
advise any non-debtor spouse who may 
have filed a joint tax return with the 
debtor of the steps that the non-debtor 


spouse may take to secure his or her 
proper share of the tax refund. IRS 
would continue to be cesponsible for 
reviewing tax refund claims by non- 
debtor spouses. FMS would provide 
States, whether through HHS or 
directly, with sufficient information to 
identify the past-due support obligation 
for which amounts have been collected 
from tax refunds. FMS also would 
report tax refund offset information to 
the IRS at least weekly, to HHS at such 
time and in such manner as FMS and 
HHS agree but no less than annually, 
and to States that deal directly with 
FMS on a periodic basis. 

FMS developed this proposed rule in 
consultation with the IRS and HHS and 
acknowledges their constructive 
assistance. As required by 42 U.S.C. 
664(b)(1), HHS has approved this 
proposed rule. 


Preposed Changes Under Treasury 
Offset Program 


As described in detail below, this 
proposed rule would change certain 
procedures established by the IRS 
(codified at 26 CFR 301.6402-5) 
applicable to the collection of past-due 
support on behalf of States. The changes 
would not affect a debtor’s ability to 
dispute the nature or amount of the 
past-due support obligation since States 
are required to provide the same due 
process opportunities to debtors under 
this rule as required by HHS rules 
codified at 45 CFR 303.72. 

The changes in this proposed rule 
reflect requirements necessitated by the 
inclusion of the tax refund offset 
program as a part of the Treasury Offset 
Program. For example, since FMS 
would implement tax refund offset, 
under this rule HHS would transmit _ 
past-due support information to FMS, 
instead of IRS. FMS, rather than IRS, 
would provide post-offset notices and 
information to debtors and HHS or 
States. By including the tax refund 
offset program as a part of the Treasury 
Offset Program, States would be 
permitted to report increases to the 
amount of the debt as long as the State 
provided proper notice to the debtor 
and complied with any other 
requirements of State law or procedure. 

In addition, while not currently 
allowed under HHS rules, this proposed 
rule would provide the flexibility for 
HHS to authorize States to refer 
information directly to FMS, rather than 
submitting information through HHS. 
This proposed rule also would allow 
States to submit debts for collection by 
tax refund offset on an ongoing basis, - 
rather than annually, if authorized by 
HHS. 


Section Analysis 
(a) Definitions 

This rule, as proposed, would include 
the following definitions. 

Debt. For purposes of this rule, the 
term ‘“‘debt” would mean past-due 
support unless otherwise indicated. The 
definition of debt contained in this rule 
would not alter the meaning of the term 
as contained in 31 U.S.C. 3701(b)(1) or 
other regulations governing the 
collection of debts other than past-due 
support. It merely would limit the scope 
of this rule to debt based on past-due 


ast-due support. As defined in 42 
U.S.C. 664({c), “‘past-due support” would 
mean the amount of support determined 
under a court order or an order of an 
administrative process established 
under State law for support and 
maintenance of a child, or of a child and 
the parent with whom the child is 
living, which has not been paid. 

Qualified child. “Qualified child” 
would mean a child (A) who is a minor, 
or (B) who, while a minor, was 
determined to be disabled under 
subchapters II or XVI, Chapter 7, Title 
42, United States Code, and for whom 
an order of support is in force. The age 
= majority is determined under State 

Ww. 

State. “‘State’’ would mean the several 
States of the United States. The term 
“State” also would include the District 
of Columbia, American Samoa, Guam, 
the United States Virgin Islands, the 
Commonwealth of the Northern Mariana 
Islands, and the Commonwealth of 
Puerto Rico. Treasury considered 
including legal subdivisions of States 
within the definition of “State” to 
ensure that there were no impediments 
to collecting past-due support being 
enforced at, for example, the county 
level. Legal subdivisions of States were 
not included in the definition of “‘State”’ 
because of concerns about the potential 
impact on current relationships between 
States and their legal subdivisions in the 
collection of past-due support. The 
public is invited to comment on the 
impact of including or excluding legal 
subdivisions of States in the definition 
of “State” as well as any other provision 
of this rule. The public also is invited 
to comment about whether tribal 
governments operating child support 
enforcement programs should be treated 
in the same manner as States for 
purposes of this rule. 

‘ax refund offset. For purposes of this 
Tule, the term “tax refund offset” would 
mean withholding or reducing a tax 
refund payment by an amount necessary 
to satisfy a debt owed by the payee(s) of 
a tax refund payment. This rule would 


41689 
4 
2 
q 


41690 


Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/Proposed Rules 


govern the offset of tax refund payments 
under 26 U.S.C. 6402(c) and 42 U.S.C. 
664. This rule would not cover the offset 
of Federal payments other than tax 
refund payments for the collection of 
past-due pe See 31 CFR 285.1. 

Tax refund payment. For purposes of 
this rule, the term “tax refund payment” 
would mean the amount to be refunded. 
to the taxpayer after the IRS has applied 
the taxpayer’s overpayment to the 
taxpayer’s past-due tax liabilities in 
accordance with 26 U.S.C. 6402(a) and 
26 CFR 6402-3(a)(6)(i). 


(b) General Rule 


Paragraph (b)(1) states that past-due 
support information would be 
submitted to FMS, instead of IRS, for 
collection by tax refund offset. 
Currently, the IRS rules governing tax 
refund offset for collection of past-due 
support are codified at 26 CFR 
301.6402-5. The procedures in this rule 
would supersede the procedures in the 
IRS rule. This rule would not change the 
procedures codified at 45 CFR 303.72 
which require States to submit past-due 
support to HHS for collection by tax 
refund offset. This rule only would give 
States the option of submitting 
information directly to FMS, or through 
HHS, to the extent authorized by HHS 


rules. 
Paragraph (b)(2) describes the offset 
process. 


(c) Notification of Past-Due Support 


Paragraph (c) describes the process by 
which past-due support debt 
information would be submitted to FMS 
for tax refund offset. HHS rules require 
States to participate in the tax refund 
offset program. HHS rules do not 
mandate that a State participate in the 
administrative offset program (offset of 
nontax Federal payments) created 
pursuant to the DCIA and operated 
pursuant to the rules in section 285.1 of 
this part. For those States electing to 
collect past-due support debts by 
administrative offset as well as tax 
refund offset, nothing in this proposed 
rule or section 285.1 would require a 
State to submit duplicate past-due 
support debt information for collection 
by offset under both rules. Further, 
nothing in this proposed rule would 
prohibit a State from combining into a 
single notice to the debtor the pre-offset 
notification required under this 
proposed rule, Section 285.1, and other 
laws or regulations. 

Paragraph (c)(1) describes the type of 
past-due support eligible for collection 
by tax refund offset based on the 
requirements of 26 U.S.C. 6402(c) and 
42 U.S.C. 664. HHS rules establish a 
minimum past-due support requirement 


of $150 when support has been assigned 
to the State. Paragraph (c)(1)(i)(A) of this 
proposed rule would not change the 
requirement but would provide HHS 
with the flexibility to reduce the 
minimum amount to $25 for assigned 
cases. Paragraph (c)(1)(i)(B) reflects the 
statutory provision in 42 U.S.C. 
664(b)(2) that establishes a minimum 
past-due support requirement of $500 
for cases for which a State agency is 
providing support collection services for 
parents who are not receiving welfare 
benefits (non-assigned cases). For non- 
assigned cases, tax refund offset may be 
used only to collect past-due support 
owed to or on behalf of a qualified 
child, or in some circumstances, a 
qualified child and the parent with 
whom the child is living. 

Paragraph (c)(2) describes the 
information that must be included for 
each past-due support debt owed when 
a State submits notification to HHS for 
transmission to FMS. The procedures by 
which States submit notification of 
liability to HHS are detailed in 45 CFR 
303.72. This rule would not change 
those procedures. FMS and HHS will 
provide States with more specific 
instructions regarding the formatting of 
information and the required data 
elements. 

Under the existing IRS regulation, 
codified at 26 CFR 301.6402-5, States 
are required to submit past-due support 
information to HHS, which transmits 
the information to IRS for offset. 
Paragraph (c)(3) adds a new procedure 
whereby States, at their option and to 
the extent authorized by HHS, would be 
permitted to submit past-due support 
information for offset directly to FMS, 
instead of through HHS. 

Under paragraphs (c)(2) and (c)(3), 
States would be required to certify 
compliance with pre-offset procedures 
contained in this rule and imposed by 
State law or procedures. The certifying 
official would be required to have both 
the knowledge and authority to certify, 
on behalf of the State, that the 
requirements have been met. 

aragraph (c)(4) reiterates the 
requirements codified at 42 U.S.C. 664 
and 45 CFR 303.72 concerning the 
notice and opportunities that States are 
required to provide to individuals who 
owe past-due support before initiating 
collection by tax refund offset. This 
proposed rule would not change the 
procedures. 

Paragraph (c)(5) describes the 
procedures for correcting and updating 
information transmitted to FMS by a 
State. If the information is transmitted 
to FMS through HHS, States would 
correct and update information through 
HHS. As currently operated by the IRS, 


States may submit past-due support 
debts once each year for tax refund 
offset and may not increase the amount 
owed after the debt is submitted. As 
operated under the Treasury Offset 
Program, debts would be submitted for 
offset on an ongoing basis, rather than 
annually only, if provided for in HHS 
rules. Therefore, unlike the IRS rule 
codified at 26 CFR 301.6402—5(c)(4), 
under the Treasury Offset Program and 
this rule, States would be able to 
increase the amount of past-due support 
owed by an obligor after the debt is 
submitted for offset, subject to 
compliance with pre-offset State law 
and certification requirements. 
Decreases in the amount owed also will 
be reported in the manner and time 
frames provided by FMS or HHS. 
Paragraph (c)(6) would require States 
that are enforcing a past-due support 
order issued by another State, or 
otherwise have knowledge that another 
State is involved in enforcing a 
particular past-due support order, to 
inform any other State involved in 
enforcing the order that it has notified 
FMS of the past-due support and of any 
amounts received as a result of an offset. 
The purpose of this proposed 
notification is to avoid duplicate offsets 
for the same debt referred by more than 
one State and to ensure that debt 
balances are maintained accurately. 


(d) Priorities for Offset 


This paragraph describes how a tax 
refund payment would be applied when 
a taxpayer owes multiple past-due 
support debts certified for offset. Since 
the priorities are mandated by statute, 
26 U.S.C. 6402(c), the priorities as stated 
in the IRS regulation, codified at 26 CFR 
301.6402—5, would not change. Before 
authorizing FMS to disburse a tax 
refund payment, the IRS would apply 


_any amount of overpayment by the 


taxpayer to tax liabilities of the 
taxpayer. See definition of “tax refund 
payment” in paragraph (a) of this 
section. 

Paragraph (d)(1) states that, unless 
otherwise provided by Federal law, the 
tax refund payment will be reduced and 
applied to a taxpayer’s debts in the 
following order of priority: first by the 
amount of any past-due support 
assigned to a State; second, by the 
amount of any past-due, legally 
enforceable debt owed to a Federal 
agency; and third, by the amount of any 
qualifying past-due support not 
assigned to a State. The public is invited 
to comment on how a tax refund © 
payment should be applied to a 
taxpayer’s multiple debts within the 
same category e.g., if a taxpayer owes 
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two or more support obligations that 
have been assigned to a State. 

Paragraph (d)(2).reiterates that the tax 
refund payment would be applied to the 
outstanding nontax debts of a taxpayer 
prior to the taxpayer’s future estimated 
tax liabilities. Any amounts remaining 
after offset would be applied to 
estimated tax, or would be refunded to 
the taxpayer. 


(e) Post-Offset Notice 


Under this paragraph (e), once an 
offset of a tax refund payment has 
occurred, FMS, rather than IRS, would 
provide notice to the payee and HHS or 
the State that refers past-due support . 
directly to FMS. In its notice to the 
payee, FMS also would notify a non- 
debtor spouse who files a joint income 
tax return with a debtor of the 
procedures that may be taken to secure 
his or her proper share of the tax refund. 
FMS would notify the IRS of any offsets. 
At such time and in such manner as 
FMS and HHS agree, but no less than 
annually, FMS would provide HHS with 
statistical information regarding offsets 
for collection of past-due support. 


(f) Offset Made With Regard to a Tax 
Refund Payment Based Upon Joint 
Return 


This paragrapIr(f) states that a non- 
debtor spouse who files a joint income 
tax return with a debtor should take 
appropriate action to secure his or her 
proper share of a tax refund from which 
an offset was made. Such procedures are 
governed by IRS rules and would not be 
affected by this rule. 


(g) Disposition of Amounts Collected 

This paragraph (g) describes how 
amounts collected from tax refund 
payments would be transmitted to HHS 
or the appropriate State. 


(h) Fees 


As did the IRS, FMS would charge a 
fee to cover the costs of the tax refund 
offset.program incurred by FMS, 
including any costs charged to FMS by 
the IRS. FMS would deduct the fee from 
the amount offset before that amount is 
transmitted to the State or HHS. The fee 
_ will be established annually in such 
amount as FMS and HHS agree to be 
sufficient to reimburse FMS for the full 
cost of the offset procedure. FMS would 
provide notification, in advance, of any 
changes in the fee. 


(i) Review of Tax Refund Offsets 

As provided in 26 U.S.C. 6402(f), the 
* reduction of a taxpayer’s refund made 
_ pursuant to 26 U.S.C. 6402(c) shall not 


be subject to review by any court of the 
United States or by the Secretary of the 


Treasury, FMS, or IRS in an 
administrative proceeding. This 
provision does not impact any rights a 
debtor may otherwise have to dispute 
the existence or amount of the debt. 


(j) Access to and Use of ciaeupiimc 
Tax Information 


Access to and use of ‘onhidemaia, tax 
information in connection with the tax 
refund offset program is governed by 26 
U.S.C. 6103. Paragraph (j) describes 
permitted uses of confidential tax 
information in connection with tax 
refund offset. : 


(k) Effective Date 


The inclusion of the tax refund offset 
program as a part of the administrative 
offset program conducted by FMS will 
be effective for all tax refund payments 
payable after January 1, 1999. Before 
that date, States would be required to 
comply with all of the tax refund offset 
prerequisites, such as providing notice 
to debtors, in order to submit debts for 
collection from tax refund payments 
payable after January 1, 1999. 


Regulatory Analyses 
This proposed rule is not a significant 
regulatory action as defined in 


_ Executive Order 12866. It is hereby 


certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 
Therefore, a regulatory flexibility 
analysis is not required. This regulation 
will not impose significant costs on 
small businesses because this regulation 
only impacts individuals who receive 
tax — and who owe past-due 


e public i is invited to submit 
comments on the proposed rule which 
will be taken into account before a final 
rule is issued. 


List of Subjects in 31 CFR Part 285 


Administrative practice and 
procedure, Child support, Child welfare, 
Claims, Debts, Privacy, Taxes. 


Authority and Issuance 


For the reasons set forth in the 
preamble, 31 CFR Part 285 is proposed 
to be amended as follows: 


PART 285—DEBT COLLECTION 
AUTHORITIES UNDER THE DEBT 
COLLECTION IMPROVEMENT ACT OF 
1996 


1. The authority citation for part 285 
is revised to read as follows: 


Authority: 26 U.S.C. 6402; 31 U.S.C. 321, 
3716, 3720A; 42 U.S.C. 664; E.O. 13019. 


2. Section 285.3 is proposed to be 
added to subpart A to read as follows: 


§ 285.3 Offset of tax refund payments to 
collect past-due support. 

(a) Definitions. For purposes of this 
section: 

Debt as used in this section is 
synonymous with the term past-due. 
support unless otherwise indicated. 

Debtor as used in this section means 
a person who owes past-due support. 

FMS means the Financial 
Management Service, a bureau of the 
Department of the Treasury. 

HHS means the Department of Health 
and Human Services, Office of Child 
Support Enforcement. 

IRS means the Internal Revenue 
Service, a bureau of the Department of 
the Treasury. 

Past-due support means the amount 
of support, determined under a court 
order, or an order of an administrative 
process established under State law, for 
support and maintenance of a child, or 
of a child and the parent with whom the 
child is living, which has not been paid, 
as defined in 42 U.S.C. 664(c). 

Qualified child means a child: 

(i) Who is a minor, or 

(ii) Who, while a minor, was 
determined to be disabled under 
subchapters II or XVI, Chapter 7, Title 
42, United States Code, and for whom 
an order of support is in force. 

State means the several States of the 
United States. The term “State” also 
includes the District of Columbia, 
American Samoa, Guam, the United 
States Virgin Islands, the 
Commonwealth of the Northern Mariana 
Islands, and the Commonwealth of 
Puerto Rico. 

Tax refund offset means withholding 
or reducing a tax refund payment by an 
amount necessary to satisfy a debt owed 
by the payee(s) of a tax refund payment. 

Tax refund payment means any 
overpayment of Federal taxes to be 
refunded to the person making the 
overpayment after the IRS makes the 
appropriate credits as provided in 26 
U.S.C. 6402(a) and 26 CFR 6402- 
3{a)(6)(i) for any liabilities for any tax on 
the part of the person who made the 
overpayment. 

(b) General rule. (1) Past-due support 
will be collected by tax refund offset 
upon notification to FMS in accordance 
with 26 U.S.C. 6402(c), 42 U.S.C. 664 
and this section. Collection by offset 
under 26 U.S.C. 6402(c) is a collection 
procedure separate from the collection 
procedures provided by 26 U.S.C. 6305 
and 26 CFR 301.6305-1, relating to the 
assessment and collection of certain 
child and spousal support liabilities. 
Tax refund offset may be used 
separately or in conjunction with the 


_ collection procedures provided in 26 
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U.S.C. 6305, as well as other collection 
procedures. 

(2) FMS will compare tax refund 
payment records, as certified by the IRS, 
with records of debts submitted to FMS. 
A match will occur when the taxpayer 
identifying number (as that term is used 
in 26 U.S.C. 6109) and name of a 
payment certification record are the 
same as the taxpayer identifying number 
and name of a delinquent debtor record. 
When a match occurs and all other 
requirements for tax refund offset have 
been met, FMS will reduce the amount 
of any tax refund payment payable to a 
debtor by the amount of any past-due 
support debt owed by the debtor. Any 
amounts not offset will be paid to the 
payee(s) listed in the payment 
certification record. 

(c) Notification of past-due support. 
(1) Past-due support eligible for tax 
refund offset. Past-due support qualifies 
for tax refund offset if: 

(i)(A) There has been an assignment of 
the support obligation to a State and the 
amount of past-due support is not less 
than $25.00; or 

(B) A State agency is providing 
support collection services under 42 
U.S.C. 654(5), the amount of past-due 
support is not less than $500.00, and the 
past-due support is owed to or on behalf 
of a qualified child (or a qualified child 
and the parent with whom the child is 
living if the same support order 
includes support for the child and the 
parent); and 

(ii) A notification of liability for past- 
due support has been received by FMS 
as prescribed by paragraphs (c)(2) or 
(c)(3) of this section. 

(2) Notification of liability for past- 
due support transmitted to FMS by 
HHS. States notifying HHS of past-due 
support shall do so in the manner and 
format prescribed by HHS. The 
notification of liability shall be 
accompanied by a certification that the 
State has complied with the 
requirements contained in paragraph 
(c)(4) of this section and with any 
requirements applicable to the offset of 
Federal tax refunds to collect past-due 
support imposed by State law or 
procedures. HHS shall consolidate and 
transmit to FMS the information 
contained in the notifications of liability 
for past-due support submitted by the 
States provided that the State has 
certified that the requirements of 
paragraph (c)(4) of this section have 
been met. 

(3) Notification of liability for past- 
due support transmitted directly to FMS 
by States. States notifying FMS of past- 
due support shall do so in the manner 
and format prescribed by FMS to the 
extent authorized by HHS regulations. 


The notification of liability shall be 
accompanied by a certification that the 
State has complied with the 
requirements contained in paragraph 
(c)(4) of this section and with any 
requirements applicable to the offset of 
Federal tax refunds to collect past-due 
support imposed by State law or 
procedures. FMS may reject a 
notification of past-due support which 
does not comply with the requirements 
of this section. Upon notification of the 
rejection and the reason for rejection, 
the State may resubmit a corrected 
notification. 

(4) Advance notification to debtor of 
intent to collect by tax refund offset. The 
State is required to provide a written 
notification to the debtor, pursuant to 
the provisions of 45 CFR 303.72, 
informing the debtor that the State 
intends to refer the debt for collection 
by tax refund offset. The notice also 
shall: 

(i) Instruct the debtor of the steps 
which may be taken to contest the 
State’s determination that past-due 
support is owed or the amount of the 
past-due support; 

(ii) Advise any non-debtor who may 
file a joint tax return with the debtor of 
the steps which a non-debtor spouse 
may take in order to secure his or her 
proper share of the tax refund; and 

(iii) In cases when a debt is being 
enforced by more than one State, advise 
the debtor of his or her opportunities to 
request a hearing with the State 
enforcing collection or the State issuing 
the support order as prescribed by the 
provisions of 45 CFR 303.72(g). 

(5) Correcting and updating 
notification. The State shall, in the 
manner and in the time frames provided 


’ by FMS or HHS, notify FMS or HHS of 


any deletion or net decrease in the 
amount of past-due support referred to 
FMS, or HHS as the case may be, for 
collection by tax refund offset. The State 
may notify FMS or HHS of any increases 
in the amount of the debt referred to 
FMS for collection by tax refund offset 
provided that the State has complied 
with the requirements of paragraph 
(c)(4) of this section with regard to those 
debts. 

(6) Collection of past-due support 
enforced by multiple States. When a 
State has knowledge that the debt is 
being enforced by more than one State, 
the State notifying FMS, or HHS as the 
case may be, of the debt shall inform 
any such other State involved in 
enforcing the debt when it receives the 
offset amount. 

(d) Priorities for offset. (1) As 
provided in 26 U.S.C. 6402 as amended, 
a tax refund payment shall be reduced 
first by the amount of any past-due 


support assigned to a State (welfare 
cases) which is to be offset under 26 
U.S.C. 6402(c), 42 U.S.C. 664 and this 
section; second, by the amount of any 
past-due, legally enforceable debt owed 
to a Federal agency which is to be offset 
under 26 U.S.C. 6402(d), 31 U.S.C. 
3720A and § 285.2 of this part; and 
third, by the amount of any qualifying 
past-due support not.assigned to a State 
(non-welfare cases) which is to be offset 
under 26 U.S.C. 6402(c), 42 U.S.C. 664 
and this section. 

(2) Reduction of the tax refund 
payment pursuant to 26 U.S.C. 6402(a), 
(c), and (d) shall occur prior to crediting 
the overpayment to any future liability 
for an internal revenue tax. Any amount 
remaining after tax refund offset under 
26 U.S.C. 6402(a), (c), and (d) shall be 
refunded to the taxpayer, or applied to 
estimated tax, if elected by the taxpayer 
pursuant to IRS regulations. 

(e) Post-offset notice. (1) (i) FMS shall 
notify the debtor in writing of: 

(A) The amount and date of the offset 
to satisfy past-due support; 

(B) The State to which this amount | 
has been paid or credited; and 

(C) A contact point within the State 
that will handle concerns or questions 
regarding the offset. 

tii) The notice in paragraph (e)(1)(i) of 
this section also will advise any non- 
debtor who may have filed a joint tax 
return with the debtor of the steps 
which a non-debtor spouse may take in 
order to secure his or her proper share 
of the tax refund. See paragraph (f) of 
this section. 

(2) FMS will advise HHS of the 
names, mailing addresses, and 
identifying numbers of the debtors from 
whom amounts of past-due support 
were collected, of the amounts collected 
from each debtor through tax refund 
offset, the names of any non-debtor 
spouses who may have filed a joint 
return with the debtor, and of the State 
on whose behalf each collection was 
made. Alternatively, FMS will provide 
such information to each State that 
refers debts directly to FMS. FMS will 
inform HHS and each State that the 
payment source is a tax refund payment. 

3) At least weekly, FMS will notify 
the IRS of the names and taxpayer 
identifying numbers of the debtors from 
whom amounts owed for past-due 
support were collected from tax refund 
offsets and the amounts collected from 
each debtor. 

(4) At such time and in such manner 
as FMS and HHS agree, but no less than 
annually, FMS will advise HHS of the 
States which have furnished notices of 
past-due support, the number of cases in 
each State with respect to which such 
notices have been furnished, the amount 
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of past-due support sought to be 
collected by each State, and the amount 
of such tax refund offset collections 
actually made in the case of each State. 

(f) Offset made with regard to a tax 
refund payment based upon joint 
return. If the person filing a joint return 
with a debtor owing the past-due 
support takes appropriate action to 
secure his or her proper share of a tax 
refund from which an offset was made, 
the IRS will pay the person his or her 
share of the refund and request that 
FMS deduct that amount from amounts 
payable to HHS or the State, as the case 
may be. FMS and HHS, or the 
appropriate State, will adjust their 
debtor records accordingly. 

(g) Disposition of amounts collected. 
FMS will transmit amounts collected for 
debts, less fees charged under paragraph 
(h) of this section, to HHS or to the 
appropriate State. If FMS learns that an 
erroneous offset payment is made to 
HHS or any State, FMS will notify HHS - 
or the appropriate State that an 
erroneous offset payment has been 
made. FMS may deduct the amount of 
the erroneous offset payment from 
amounts payable to HHS or the State, as 
the case may be. Alternatively, upon 


FMS” request, the State shall return 
promptly to the affected taxpayer or 
FMS an amount equal to the amount of 
the erroneous payment (unless the State 
previously has paid such amounts, or 
any portion of such amounts, to the 
affected taxpayer). HHS and States shall 
notify FMS any time HHS or a State 
returns an erroneous offset payment to 
an affected taxpayer. FMS and HHS, or 
the appropriate State, will adjust their 
debtor records accordingly. 

(h) Fees. The State will pay a fee to 
FMS for the full cost of administering 
the tax refund offset program. The fee 


will be established annually in such 


amount as FMS and HHS agree to be 
sufficient to reimburse FMS for the full 
cost of the offset procedure. FMS will 
deduct the fees from amounts collected 
prior to disposition and transmit a 
portion of the fees deducted to 
reimburse the IRS for its share of the 
cost of administering the tax refund 
offset program. Fees will be charged 
only for actual tax refund offsets 
completed. 

(i) Review of tax refund offsets. In 
accordance with 26 U.S.C. 6402(f), any 
reduction of a taxpayer’s refund made 
pursuant to 26 U.S.C. 6402(c) shall not 


be subject to review by any court of the 
United States or by the Secretary of the 
Treasury, FMS or IRS in an 
administrative proceeding. No action 
brought against the United States to 
recover the amount of this reduction 
shall be considered to be a suit for 
refund of tax. 


(j) Access to and use of confidential 
tax information. Access to and use of 
confidential tax information in 
connection with the tax refund offset 
program is permitted to the extent 
necessary in establishing appropriate 
agency records, locating any person 
with respect to whom a reduction under 
26 U.S.C. 6402(c) is sought for purposes 
of collecting the debt, and in the defense 
of any litigation or administrative 
procedure ensuing from a reduction 
made under section 6402(c). 


(k) Effective date. This section applies 
to tax refund payments payable under 
26 U.S.C. 6402 after January 1, 1999. 

Dated: July 29, 1998. 

Richard L. Gregg, 

Commissioner. 

{FR Doc. 98—20731 Filed 8:45 am] 
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OFFICE OF MANAGEMENT AND 
BUDGET 


1997 North American Industry 
Classification System—1987 Standard 
industrial Classification Replacement 


AGENCY: Office of Management and 
Budget, Executive Office of the 
President. 

ACTION: Notice of update to the North 
American Industry Classification 
System (NAICS). 


SUMMARY: This notice updates the 
structure and the concordance tables of 
the North American Industry 
Classification System (NAICS) that were 
published by the Office of Management 
and Budget in an April 9, 1997, Federal 
Register notice and announces the 
availability of the official U.S. reference 
manual for implementing NAICS United 
States in both printed and electronic 
versions from the National Technical 
Information Service. This update is the 
result of numerous meetings among 
Canada, Mexico, and the United States 
that were held to complete the written 
descriptions for NAICS and assign a list 
of 35,000 activity items to the correct 
NAICS industry. The assignment of the 
activity items resulted in some changes 
to the NAICS tables as published in the 
April 9, 1997, Federal Register notice. 
These changes are highlighted in the 
Supplementary Information section of 
the notice. 

~ NAICS is a new economic 
classification system that replaces the 
1987 Standard Industrial Classification 
(SIC) for statistical purposes. NAICS is 
a system for classifying establishments 
by type of economic activity. Its 
purposes are: (1) to facilitate the 
collection, tabulation, presentation, and 
analysis of data relating to 
establishments, and (2) to promote 
uniformity and comparability in the 
presentation and analysis of statistical 
data describing the economy. NAICS - 
will be used by Federal statistical 
agencies that collect or publish data by 
industry. It is also expected to be widely 
used by State agencies, trade 
associations, private businesses, and 
other organizations. 

The Instituto Nacional de Estadistica, 
Geografia e Informatica (INEGI) of 
Mexico, Statistics Canada, and the 
United States Office of Management and 
Budget (OMB), through its Economic 
Classification Policy Committee (ECPC), 
have collaborated on NAICS to make the 
industrial statistics produced in the 
three countries comparable. NAICS is 
the first industry classification system 
developed in accordance with a single 
principle of aggregation, the principle 


that producing units that use similar 
production processes should be grouped 
together in the classification. The fresh 
view of establishment data that this 
restructuring will provide should 
engender insights into the increasingly 
interrelated evolution of our economies. 
NAICS also reflects in a much more 
explicit way the enormous changes in 
technology and in the growth and 
diversification of services that have 
marked recent decades. Industry 
statistics presented using NAICS will 
also be comparable with statistics 
compiled according to the latest 
revision of the United Nations’ 
International Standard Industrial 
Classification (ISIC, Revision 3) for 
some sixty high-level groupings. 

’ For the three countries, NAICS will 
provide a consistent framework for the 
collection, tabulation, presentation, and 
analysis of industrial statistics used by 
government policy analysts, by 
academics and researchers, by the 
business community, and by the public. 
However, because of differing national 
economic and institutional structures as 
well as limited resources and time for 
constructing NAICS, the NAICS 
structure has not been made entirely | 
comparable at the individual industry 
level across all three countries. For 
some sectors and subsectors, the 
statistical agencies of the three countries 
have agreed to harmonize NAICS based 
on sectoral boundaries rather than on a 
detailed industry structure. The sectors 
that are not comparable at the detailed 
industry level are: utilities; 
construction; wholesale trade; retail 
trade; finance and insurance; and public 
administration. The subsectors that are 
not comparable at the detailed industry 
level are: real estate; waste management 
and remediation services; as well as 
other services including personal and 
laundry services, and religious, 
grantmaking, civic, and professional and 
similar organizations. Separate 
agreements providing for detailed 
industry comparability between Canada 
and the United States were reached for 
the utilities; retail trade; and finance 
and insurance sectors. To distinguish 
the three countries’ versions of NAICS, 
they are called NAICS Canada, NAICS 
Mexico (SCIAN Mexico, in Spanish), 
and NAICS United States. 

In developing NAICS United States, 
OMB has published a total of eight 
previous Federal Register notices 
advising the public of the work of the 
ECPC and seeking comment on that 
work. The March 31, 1993, Federal 
Register notice (58 FR 16990-17004) 
announced OMB’s intention to revise 
the SIC for 1997, the establishment of 
the Economic Classification Policy 


Committee, and the process for revising 
the SIC. The July 26, 1994, Federal 
Register notice (59 FR 38092-38096) set 
forth the concepts for the new system 
and the decision to develop NAICS in 
cooperation with Statistics Canada and 
INEGI. That notice also included a 
request for the public to submit 
recomme. tions for the industries to 
be included in the new system. The 
deadline for submitting proposals for 
new or revised industries was 
November 7, 1994. 

After considering all proposals from 
the public, consulting with a large 
number of U.S. data users and industry 
groups, and undertaking extensive 
discussions with INEGI and Statistics 
Canada, an industrial structure that 
would apply to all three North 
American countries was developed as 
NAICS. A series of five Federal Register 
notices sought comment on the 
structure of the system. These notices 
are described in more detail in the 
SUPPLEMENTARY INFORMATION section 
below. The last Federal Register notice, 
published on April 9, 1997, announced 
OMB’s decision to adopt NAICS and 
presented the final structure. This 
notice adjusts that final structure as 
presented in the SUPPLEMENTARY 


-INFORMATION section below. 


EFFECTIVE DATE: Federal statistical data 
published for reference years beginning 
on or after January 1, 1997, will be 
published using the new NAICS United 
States codes as modified by this notice. 
NAICS is scheduled to go into effect for 
Federal statistical purposes for reference 
year 1997 in Canada and the United 
States, and 1998 in Mexico. Publication 
of the 1997 NAICS United States 
Manual is planned for June 1998. Use of 
NAICS for nonstatistical purposes (e.g., 
administrative, regulatory, or taxation) 
will be determined by the agency or 
agencies that have chosen to use the SIC 
for nonstatistical purposes. Readers 
interested in the effective dates for the 
use of NAICS for nonstatistical purposes 
should contact the relevant agency to 
determine its plans, if any, for a 
transition from use of the SIC to NAICS. 
ADDRESSES: Please send correspondence 
about these updates to: Katherine K. 
Wallman, Chief Statistician, Office of 
Management and Budget, 10201 New 
Executive Office Building, 725 17th 
Street, NW, Washington, DC 20503, 
telephone number: (202) 395-3093, FAX 
number: (202) 395-7245. 

Electronic Availability and 
Correspondence: This document is 
available on the Internet from the 
Census Bureau Internet site via WWW 
browser, ftp, and E-mail. To obtain this 
document via WWW browser, connect 
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to “http://www.census.gov”’ then select 
“Subjects A to Z,” then select “‘N,” then 
select “NAICS (North American 
Industry Classification System).” This 
WWW page contains previous NAICS 
United States Federal Register notices 
and related documents as well. 

To obtain this document via ftp, log 
into ftp.census.gov as anonymous, and 
retrieve the files ‘‘naicsir9.pdf,” 
“naicsfr9tbl1.pdf,” and 
“naicsfr9tbl2.pdf” from the “/pub/epcd/ 
naics” directory. (That directory also 
contains previous NAICS United States 
Federal Register notices and related 
documents.) To obtain this document 
via Internet E-mail, send a message to 
majordomo@census.gov with the body 
text as follows: “get gatekeeper 
naics.txt”. Instructions for obtaining this 
and other NAICS United States 
documents will be delivered as a 
message attachment. 

Correspondence may be sent via 
Internet E-mail to OMB at 
naics@a1.eop.gov (do not include any 
capital letters in the address). 

FOR FURTHER INFORMATION CONTACT: Paul 
Bugg, 10201 New Executive Office 
Bldg., Washington, D.C. 20503, E-mail 
address: pbugg@omb.eop.gov, telephone 
number: (202) 395-3093, FAX number: 
(202) 395-7245. Inquiries about the 
content of industries or requests for 
electronic copies of the tables should be 
made to Carole Ambler, Chair, 
Economic Classification Policy 
Committee, Bureau of the Census, Room 
2633-3, Washington, D.C. 20233, E-mail 
address: cambler@ccmail.census.gov, 
telephone number: (301) 457-2668, FAX 
number: (301) 457-1343. 
SUPPLEMENTARY INFORMATION: 


NAICS Update 


The structure of NAICS was 
developed in a series of meetings among 
the three countries. Public proposals for 
individual industries from all three 
countries were considered for 
acceptance if the proposed industry was 
based on the production-oriented 
concept of NAICS. 

As groups of subsectors of NAICS 
were completed and agreed upon by the 


three countries, the ECPC published the 
poop? industries for those subsectors 
or public comment in the Federal 
Register. Five successive Federal 
Register notices were published asking 
for comment. A first notice published in 
the Federal Register, July 26, 1995 (60 
FR 38436-38452), requested comment 
on proposed industry structures for 
petroleum and coal product 
manufacturing, chemical 
manufacturing, and rubber and plastics 
manufacturing; for broadcasting and 
telecommunications; and for food 
services and drinking places and 
accommodations. A second Federal 
Register notice published on February 
6, 1996 (61 FR 45244578), requested 
comment on proposed industry 
structures for crop production, animal 
production, forestry and logging; textile 


_ mills, textile product mills, apparel 


manufacturing, and leather and allied 
product manufacturing; food 
manufacturing and beverage and 
tobacco product manufacturing; 
fabricated metal product manufacturing; 
machinery manufacturing; electrical 
equipment, appliance and component 
manufacturing; and transportation 
equipment manufacturing. A third 
Federal Register notice published on 
May 28, 1996 (61 FR 26558-26668), 
requested comment on proposed 
industry structures for health and social 
assistance: educational services; 
computers and electronics product 
manufacturing; furniture manufacturing; 
printing and related support activities; 
professional, technical and scientific 
services; performing arts, spectator 
sports and related industries; museums, 
historical sites and similar institutions; 
recreation, amusement and gambling; 
information; wood product 
manufacturing, except furniture; rental 
and leasing; repair and maintenance; 
management and support; 
transportation; mining; paper 
manufacturing; nonmetallic minerals 
manufacturing; primary metal 
manufacturing; miscellaneous 
manufacturing; and postal service and 
couriers. A fourth Federal Register 
notice published on July 5, 1996 (61 FR 


Title Changes 


35384-35515), requested comment on 
proposed industry structures for finance 
and insurance; wholesale trade; retail 
trade; construction; utilities; waste 
management and remediation services; 
real estate; lessors of other nonfinancial 
assets; personal and laundry services; 
and religious, grant making, civic, and 
other membership organizations. That 
notice also requested comments on the 
proposed hierarchy and coding system 
for NAICS. Finally, a fifth Federal 
Register notice published on November 
5, 1996 (61 FR 57006-57183), 
announced the ECPC’s final 
recommendations to OMB for the 
complete structure of NAICS United 
States, including the hierarchy and 
coding system, and asked for public 
comments. Final comments were due on 
December 20, 1996. Changes 
incorporated into the new system based 
on comments in response to the 
November 5, 1996, notice were 
presented in a sixth Federal Register 
notice containing OMB’s final decisions, 
published on April 9, 1997 (62 FR 
17288-17478). 


Based on continuing meetings with 
Canada and Mexico, some changes have 
been made to the NAICS structure that 
was published in the April 9, 1997, 
Federal Register notice. Most of these 
changes are the result of an intensive 
review of 35,000 activity items 
compiled by the statistical agencies of 
the three countries. As a result of that 
review, both the structure of NAICS and 
some subsector and industry titles have 
been changed to better describe the 
activity or to ensure that the titles 
among the three countries are 
comparable. In a few cases, activity 
items have been moved from one NAICS 
code (as published in the April 9, 1997, 
Federal Register notice) to another. The 
title changes and structural changes are 
shown below. Complete links between 
the 1997 NAICS and the 1987 SIC 
incorporating these changes are now 
shown in tables that are available on the 
Census Bureau NAICS web site at 
<http://www.census.gov/epcd/www/ 
naicstab.htm>. 


NAICS code 


Original title 


New title 


Non-Metallic Mineral Mining and Quarrying 
Other Non-Metallic Mineral Mining and Quarrying 
All Other Non-Metallic Mineral Mining 


Nonmetallic Mineral Mining and Quarrying. 
Other Nonmetallic Mineral Mining and Quarrying. 
All Other Nonmetallic Mineral Mining. 


Support Activities for Non-Metallic Minerais (except Fuels) 
Frozen Bakery Product Manufacturing 
Pasta Manufacturing 
Women’s and Girls’ Cut and Sew Apparel Contractors 


Dye and Pigment Manufacturing 


Support Activities for Nonmetallic Minerals (except Fuels). 

Frozen Cakes, Pies, and Other Pastries Manufacturing. 

Dry Pasta Manufacturing. 

Women’s, Girls”, and Infants’ Cut and Sew Apparel Contrac- 
tors. 

Synthetic Dye and Pigment Manufacturing. 
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Original title 


New title 


Organic Dye and Pigment Manufacturing 
Paint, Coating, Adhesive and Sealant Manufacturing 
All Other Chemical Product Manufacturing 
All Other Miscellaneous Chemical Product Manufacturing 


Vitreous China Plumbing Fixture and China Earthenware Fit- 
tings and Bathroom Accessories Manufacturing. 

Lime, Gypsum and Gypsum Product Manufacturing 

Gypsum ana Gypsum Product Manufacturing 

Nonferrous Metals (except Copper and Aluminum) Rolling, 
Drawing, Extruding, and Alloying. 

Aluminum, Die-Castings 

Nonferrous (except Aluminum) Die-Casting 

Aluminum Foundries 

Copper Foundries 

Other Nonferrous Foundries 

Iron and Steel Pipes and Tubes Manufacturing from Pur- 
chased Steel. 

Steel Spring (except Wire) Manufacturing 

Wire Spring Manufacturing 

Rubber and Plastics Industry Machinery Manufacturing 

Heating Equipment (except Electric and Warm Air Furnaces) 
Manufacturing. 

All Other General Purpose Machinery Manufacturing 


Printed Circuit Board Manufacturing 
Printed Circuit/Etectronics Assembly Manufacturing 
Dry and Wet Primary Battery Manufacturing 
Motor Vehicle Fabric Accessories and Seat Manufacturing 
Nonwood Office Furniture Manufacturing 
Drug, Drug Proprietaries and Druggists’ Sundries Wholesalers 
Drug, Drug Proprietaries and Druggists’ Sundries Wholesalers 
Women’s, Children’s, and Infants’ and Accessories Whole- 
salers. 
Petroleum and Petroleum Products (except Bulk Stations and 
Terminals) Wholesalers. 
Warehousing and Storage Facilities 
Warehousing and Storage Facilities 
General Warehousing and Storage Facilities 
Refrigerated Warehousing and Storage Facilities 
Farm Product Warehousing and Storage Facilities 
Other Warehousing and Storage Facilities 
Motion Picture Theaters, Except Drive-ins 
Mortgage and Other Loan Brokers 
Securities, Commodity Contracts and Other Intermediation and 
Related Activities. 
Commodity Brokerage 
Claims Adjustors 
Third Party Administration for Insurance and Pension Funds ... 
Funds, Trusts and Other Financial Vehicles (U.S. only) 
Owners and Lessors of Other Non-Financial Assets 


Owners and Lessors of Other Non-Financial Assets 
Owners and Lessors of Other Non-Financial Assets 
or Physical, Distribution, and Logistics Consulting Serv- 


iaatart and Development in the Physical Sciences and En- 
gineering Sciences. 

Recreational and Vacation Camps 

Funeral Homes 

Laundry Services 

Religious, Grantmaking, Civic, and Professional, and Similar 
Organizations. 

Business, Professional, Labor, Political, and Other Organiza- 
tions. 

Other Similar Organizations 


Executive, Legislative, Public Finance, and General Govern- 
ment. 

Executive, Legislative, Public Finance, and General Govern- 
ment. 

Public Finance 


Synthetic Organic Dye and Pigment Manufacturing. 

Paint, Coating, and Adhesive Manufacturing. 

All Other Chemical Product and Preparation Manufacturing. 

All Other Miscellaneous Chemical Product and Preparation 
Manufacturing. 

Vitreous China Plumbing Fixtures and China and Earthenware 
Bathroom Accessories Manufacturing. 

Lime and Gypsum Product Manufacturing. 

Gypsum Product Manufacturing. 

Nonferrous Metal (except Copper and Aluminum) Rolling, 
Drawing, Extruding, and Alloying. 

Aluminum Die-Casting Foundries. 

Nonferrous (except Aluminum) Die-Castings Foundries. 

Aluminum Foundries (except Die-Casting). 

Copper Foundries (except Die-Casting). 

Other Nonferrous Foundries (except Die-Casting). 

Iron and Steel Pipe and Tube Manufacturing from Purchased 
Steel. 

Spring (Heavy Gauge) Manufacturing. 

Spring (Light Gauge) Manufacturing. 

Plastics and Rubber Industry Machinery Manufacturing. 

Heating Equipment (except Warm Air Furnaces) Manufactur- 


ing. 

All Other Miscellaneous General Purpose Machinery Manufac- 
turing. 

Bare Printed Circuit Board Manufacturing. 

Printed Circuit Assembly (Electronic Assembly) Manufacturing. 

Primary Battery Manufacturing. 

Motor Vehicle Seating and Interior Trim Manufacturing. 

Office Furniture (except Wood) Manufacturing. 

Drugs and Druggists’ Sundries Wholesalers. 

Drugs and Druggists’ Sundries Wholesalers. 

Women's, Children’s, and Infants’ Clothing and Accessories 
Wholesalers. 

Petroleum and Petroleum Products Wholesalers (except Bulk 
Stations and Terminals). 

Warehousing and Storage. 

Warehousing and Storage. 

General Warehousing and Storage. 

Refrigerated Warehousing and Storage. 

Farm Product Warehousing and Storage. 

Other Warehousing and Storage. 

Motion Picture Theaters (except Drive-ins). 

Mortgage and Nonmortgage Loan Brokers. 

Securities, Commodity Contracts, and Other Financial Invest- 
ments and Related Activities. 

Commodity Contracts Brokerage. 

Claims Adjusting. 

Third Party Administration of Insurance and Pension Funds. 

Funds, Trusts, and Other Financial Vehicles. 

Lessors of Nonfinancial Intangible Assets (except Copyrighted 
Works). 

Lessors of Nonfinancial Intangible Assets (except Copyrighted 
Works). 

Lessors of Nonfinancial Intangible Assets (except Copyrighted 
Works). : 

Process, Physical Distribution, and Logistics Consulting Serv- 
ices. 

Research and Development in the Physical, Engineering, and 
Life Sciences. 

Recreational and Vacation Camps (except Campgrounds). 

Funeral Homes and Funeral Services. 

Drycleaning and Laundry Services. 

Religious, Grantmaking, Civic, Professional, and Similar Orga- 
nizations. 

Business, Professional, Labor, Political, and Similar Organiza- 
tions. 

Other Similar Organizations (except Business, Professional, 
Labor, and Political Organizations). 

Executive, Legislative, and Other General Government Sup- 


port. 

Executive, Legislative, and Other General Government Sup- 
port. 

Public Finance Activities. 
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NAICS code 


Original titie 


New title 


All Other General Government 


tenance Programs. 


Justice, Public Order, and Safety 
Justice, Public Order, and Safety 
All Other Justice, Public Order, and Safety 
Administration of Social, Human Resource and Income Main- 


Air and Water Resource and Solid Waste Management 
Land, Mineral, Wildlife, and Forest Conservation 


Other General Government Support. 

Justice, Public Order, and Safety Activities. 

Justice, Public Order, and Safety Activities. 

All other Justice, Public Order, and Safety Activities. 

Administration of Human Resource Programs (except Edu- 
cation, Public Health, and Veteran’s Affairs Programs). 

Administration of Air and Water Resource and Solid Waste 
Management Programs. 

Administration of Conservation Programs . 


Structure Changes 


Manufacturing—NAICS U.S. Industry 
315238, Women’s and Girls’ Cut and 
Sew Other Outerwear Manufacturing, 
has been renumbered to 315239. NAICS 
U.S. industry 322292, Surface-Coated 
Paper Board Manufacturing, has been 
moved and renumbered to NAICS U.S. 
industry 322226, Surface-Coated 
Paperboard Manufacturing. NAICS U.S. 
industry 322298, All Other Converted 
Paper Product Manufacturing, has been 
renumbered 322299; the title remains 
the same. 

Professional, Scientific, and 
Technical Services—NAICS industry 
54172, Research and Development in 
the Life Sciences, has been combined 
with 54171, Research and Development 
in the Physical Sciences and 
Engineering Sciences, and renamed 
Research and Development in the 
Physical, Engineering, and Life 
Sciences. NAICS industry 54173, 
Research and Development in the Social 
Sciences and Humanities, has been 
renumbered 54172. 

Other Services—NAICS industry 
81239, Other Laundry Services, has 
been combined with NAICS industry 
81232, Drycleaning and Laundry . 
Services (except Coin-Operated). The 
following NAICS U.S. industries are 
now included in NAICS industry 81232 
and no longer shown separately: 
812321, Laundries, Family and 
Commercial; 812322, Drycleaning 
Plants; 812391, Garment Pressing, and 
Agents for Laundriess and 812399, All 
Other Laundry Services. 


Availability of NAICS United States 
Manual 


The official U.S. reference manual for 
implementing the new North American 
Industry Classification System (NAICS) 
is now available in both printed and 
electronic versions from the National 
Technical Information Service (NTIS). 
The NAICS-United States Manual 
includes: 

e Definitions for each industry; 

e Tables showing correspondence 
between 1997 NAICS and 1987 SIC 
codes; and 


e An alphabetical index of types of 
business activities and their NAICS 
codes. 

A CD-ROM version of the Manual 
includes features not available in print 
versions: 

e An easy-to-use yet powerful search 
option, including access to more 
comprehensive index entries; and 

e NAICS-SIC and SIC-NAICS code 
comparison files that can be imported 
into databases and spreadsheets. 

NTIS is now accepting orders at 1— 
800-553-6847 or (703) 605-6000. The 
NAICS-United States Manual is 
available in hardcover (PB98—127293, 
$32.50), in softcover (PB98—136187, 
$28.50), and on CD-ROM (PB98-— 
502024, $45). A $5 handling fee is 
added to each total order. For more 
information or to order online, visit the 
NTIS NAICS web site at <http:// 
www.ntis.gov/naics>. 

More information about the new 
system can be found at the Census 
Bureau’s NAICS World Wide Web site, 
<http://www.census.gov/naics>. The 
Census Bureau has also established a 
toll-free telephone line (1-888- 
75NAICS) to help businesses and other 
users with the new system. 


NAICS United States Implementation 


The NAICS United States replacement 
of the SIC is effective January 1, 1997, 
for Federal statistical purposes. The first 
data to be available on a NAICS United 
States basis will be from the 1997 
Economic Census and the 1997 Foreign 
Direct Investment Benchmark Survey 
that will be published in 1999. For most 
programs, data will be introduced over 
several years. Data series may not 
always be revised for years before the 
respective program’s implementation of 
NAICS United States. 

INEGI, OMB, and Statistics Canada 
have put in place a process for ensuring 
that the implementation of NAICS is 
comparable across all three countries. 
Regularly scheduled meetings among 
the three countries will ensure that 
there is a smooth transition to NAICS in 
all three countries. In addition, the three 
countries plan to continually review 
and update NAICS to ensure that new 


activities are promptly recognized and 
to extend NAICS to the 5-digit industry 
level in those sectors where agreement 
is now at only the sector, subsector, or 
industry group level. 
Time Series Continuity 

The standard approach to preserving 
time series continuity after classification 
revisions is to create linkages where the 
series break. This is accomplished by 
producing the data series using both the 
old and new classifications for a given 
period of transition. With the dual 
classifications of data, the full impact of 
the revision can be assessed. Data 
producers then may measure the 
reallocation of the data at aggregate 
industry levels and develop a 
concordance between the new and old 
series for that point in time. The 
concordance creates a crosswalk 
between the old and new classification 
systems. This link between the 1987 
U.S. SIC and the 1997 NAICS United 
States will be developed by the 
statistical agencies in the U.S. 


Nonstatistical Use of NAICS 


NAICS was designed, as was the SIC 
before it, solely for statistical purposes. 
Although it is likely that NAICS, like 
the SIC, will also be used for various 
nonstatistical purposes (e.g., 
administrative, regulatory, or taxation), 
the requirements of government 
agencies that choose to use NAICS for 
nonstatistical purposes have played no 
role in its development. 

Consequently, as has been the case 
with the SIC (Statistical Policy Directive 
No. 8, Standard Industrial Classification 
of Establishments), NAICS shall not be 
used in any administrative, regulatory, 
or tax program unless the head of the 
agency administering that program has 
first determined that the use of such 
industry definitions is appropriate to 
the implementation of the program’s 
objectives. If the terms, “‘North 
American Industry Classification 
System,” “NAICS,” or “NAICS United 
States” are to be used in the operative 
text of any law or regulation to define 
industry (or trade or commerce), 
language similar to the following should 
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be used to assure sufficient flexibility: 
“An industry or grouping of industries 
_ shall mean a North American Industry 
Classification System industry or 
grouping of industries as defined by the 
Office of Management and Budget 
subject to such modifications with 
respect to individual industries or 
groupings of industries as the Secretary 
(Administrator) may determine to be 
appropriate for the purpose of this Act 
(regulation).” 
Denald R. Arbuckle, 
Deputy Administrator and Acting 
Administrator, Office of Information and 
Regulatory Affairs. 
[FR Doc. 98-20689 Filed 8-3-98; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-4348-N-01] 
RIN 2502—AH20 


Secondary Market for Non-Conforming 
Mortgage Loans to Low-Wealth 
Borrowers; Advance Notice of 

- Demonstration Program 


AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 

ACTION: Advance notice of 
demonstration program. 


SUMMARY: HUD’s fiscal year 1998 
Appropriations Act set aside $10 
million for grants to certain nonprofit 
organizations to demonstrate methods of 
expanding homeownership 
opportunities for low-income borrowers 
by expanding the secondary market for 
non-conforming home mortgage loans to 
low-wealth borrowers. This advance 
‘notice solicits public input so that HUD 
can develop meaningful guidelines for 
selecting the organizations and 
operating the demonstration program. 
DATES: Comment Due Date: September 
3, 1998. 
ADDRESSES: Interested persons are 
invited to submit comments and 
responses to the Rules Docket Clerk, 
Office of the General Counsel, Room 
10276, Department of Housing and 
Urban Development, 451 Seventh Street 
SW, Washington, DC 20410-0500. 
Communications should refer to the 
above docket number and title. 
Facsimile (FAX) responses are not 
acceptable. A copy of each response will 
be available for public inspection and 
copying during regular business hours 
(7:30 a.m. to 5:30 p.m. eastern time) at 
the above address. 
FOR FURTHER INFORMATION CONTACT: 
Vance T. Morris, Director, Home 
Mortgage Insurance Division, Office of 
Insured Single Family Housing, 
Department of Housing and Urban 
Development, Room 9266, 451 Seventh 
Street SW, Washington, DC 20410; 
telephone (202) 708-2700. (This is not 
a toll-free number). Hearing or speech- 
impaired individuals may access these 
numbers via TTY by calling the Federal 
Information Relay Service at (800) 877- 
8339 (this is a toll-free number). 
SUPPLEMENTARY INFORMATION: 


Background 


The Departments of Veterans Affairs 
and Housing and Urban Development, 
and Independent Agencies 
Appropriations Act (Pub. L. 105-65; 
approved October 27, 1997) (FY 1998 


Appropriations Act) set aside $10 
million from the HOME investment 
partnerships program for grants to up to 
organizations that are exempt from 
Federal taxation under section 501(c)(3) 
of the Internal Revenue Code. The 
organizations are to be selected on a 
competitive basis to demonstrate 
methods of expanding homeownership 
opportunities for low-income borrowers 
through expanding the secondary 
market for non-conforming home 
mortgage loans to low-wealth borrowers. 
The Conference Report to the FY 1998 
Appropriations Act (H.R. Rep. No. 297, 
105th Cong., 1st Sess. 103 (1997)), 
which provides guidance from Congress 
on its legislative intent, states that the 
conferees “underscore their intention 
that the demonstration program focus 
solely on strategies to expand the 
secondary market for affordable home 
mortgage credit from private lenders.” 


Criteria for the Selection of Grantees 


Statutory selection criteria. In 
selecting the grantees for this 
demonstration program, the FY 1998 
Appropriations Act provides the 
following criteria for selecting such 
grantees: 

—Experience working with lenders who 
make non-conforming loans to low- 
income borrowers; 

—Experience in expanding the 
secondary market for such loans (to 
low-income borrowers); 

—Demonstrated success in carrying out 
such activities, including raising non- 
Federal grants and capital on 
concessionary terms for the purpose 
of expanding the secondary market for 
loans in the previous 2 years in 
amounts equal or exceeding the 
amount awarded; and 


_—Demonstrated ability to provide data 


on the performance of such loans 
sufficient to allow for future analysis 
of the investment risk of such loans. 
Report Language Criteria. The 

Conference Report states that the 

grantees should be selected based on the 

criteria in the statute and contained in 

the House Report (H.R. Rep. No. 175, 

105th Cong., 1st Sess. 37 (1997)). The 

House Report identifies the following 

selection criterion: 

—The ability to adequately collect data 
on the underwriting and performance 
of the loans purchased; further, the 
portfolios should consist of loans that 
are non-conforming due to high loan- 
to-value ratio, missed payments, 
credit blemishes, or a jack of credit. 
The conferees further establish that 

priority in the selection criteria shall be 

accorded to those organizations that 
have the following characteristics: 


—Statewide or multi-state service areas; 

—Sophisticated existing (emphasis 
added) data collection capabilities, 
including adequate loan portfolio 
monitoring and analysis systems; 

—A demonstrated strong track record of 
leveraging public sector funds; and 
willingness to match funds awarded 
under the demonstration program 
with non-Federal funds; and 

—A mix between rural and urban loans. 


Questions for Commenters 


In order for HUD to develop 
meaningful guidelines for selecting the 
organizations and operating the 


' demonstration program, HUD is seeking 


public input on several particular 
issues. HUD also encourages 
commenters to provide any additional 
input that would be useful in designing 
this demonstration p 

A. The FY 1998 Appropriations Act 
defines the purpose of the 
demonstration as follows: ‘‘to 
demonstrate methods of expanding 
homeownership opportunities for low- 
income borrowers through expanding 
the secondary market for non- 
conforming home mortgage loans to 
low-wealth borrowers.” 

1. What should be the desired and 
expected outcomes of the demonstration 
program? 

2. How should HUD define a “‘low- 
wealth” borrower for this demonstration 
program? 

B. The Conference Report indicates 
that Congress intends to place a 
responsibility on the applicant to go 
beyond addressing the immediate credit 
needs of lower-income borrowers to one 
of developing a strategy to expand the 
secondary market for affordable home 
mortgage credit by private lenders: 
“(T]he conferees underscore strategies 


_ to expand the secondary market for 


affordable home mortgage credit from 
private lenders.” 

1. What would be the characteristics 
of an effective strategy? 

2. What are the best measures to 
assess a strategy’s potential impact on 
the future availability of private credit 
to low-wealth borrowers? 

_ C. The FY 1998 Appropriations Act 
identifies several criteria for the 
selection of an applicant, one of which 
is “experience in working with lenders 
who make non-conforming loans to low- 
income borrowers.” 

1. What factors might HUD consider 
in defining “experience working with 
lenders” for this demonstration 
program? What factors might be more 
(or less) relevant in an applicant’s 
experience working with lenders? 

2. a “non-conforming loan” IS 
generally defined as a loan that does not 
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meet Fannie Mae and Freddie Mac 
underwriting criteria. Should other 
definitions, such as an unseasoned loan, 
a loan that may require a second loan 
committee review, one that has a low 
mortgage or credit score, or a loan that 
does not meet conventional appraisal 
standards be considered? Should the 
definition include FHA loans?) 

D. Another selection criterion 
identified by the FY 1998 
Appropriations Act is “experience in 
expanding the secondary market for 
such loans [i.e., non-conforming loans 
to low-income borrowers].” 

1. How should HUD assess the 
applicant's experience in expanding the 
secondary market for such loans for this 
demonstration program? (Examples: By 
the applicant’s volume of such loans 
sold on the secondary market? By the 
applicant’s experience with the 
origination of non-conforming loans?) 

2. The House Report indicates that the 
demonstration portfolios should consist 
of loans that are non-conforming due to 
high loan-to-value ratio, missed 
payments, credit blemishes, or a lack of 
credit. Are these factors adequate, or are 
there other factors that HUD should 
evaluate? 

3. Are there any compensating 
characteristics among such borrowers 
that are not criteria recognized in 
conventional or standard underwriting 
guidelines? If so, what are they and how 
might HUD consider them as part of the 
demonstration program? 

E. Another selection criterion 
identified by the FY 1998 
Appropriations Act is ‘demonstrated 
success in carrying out such activities 
including raising non-Federal grants 
and capital on concessionary terms for 


the purpose of expanding the secondary 
market for loans in the previous two 
years in amounts equal or exceeding the 
amount awarded.” 

1. How should HUD determine 
“demonstrated success” for this 
program? (Examples: By the amount of 
capital raised? By the types of activities 
undertaken? Working with lenders who 
make non-conforming loans to low- 
income borrowers and expanding the 
secondary market for such loans?) 

2. For purposes of the demonstration 
program, is there a preferred use of the 
funds? (Examples: as capital reserves, 
for loan originations, for the purchase of 
loans, for loan guarantees). Should the 
efficiency of leverage in the use of the 
funds be a requirement? 

F. The FY 1998 Appropriations Act 
also requires that the selected applicant 
must “have demonstrated the ability to 
provide data on the performance of such 
loans sufficient to allow for future 
analysis of the investment risk of such 
loans.” 

1. What information does HUD need 
to collect? (Examples: information 
regarding delinquencies and defaults, 
restructured loans, claims, reasons for 
poor loan performance, availability of 
pre-/post-purchase counseling, an 
analysis by the applicant of the reasons 
behind good/poor loan performance?) 
Should the information collected be 
predefined and made uniform for all 
applicants (e.g., defining the time period 
for a ‘‘default’’)? 

2. How frequently and for how long 
a duration of time should this ~ 
information be reported? 

3. In order to maximize the credibility 
and impact of the demonstration, the 
conferees expect HUD to give priority to 


applicants that have “sophisticated 
existing data collection capabilities, 
including adequate loan portfolio 
monitoring and analysis.” How might 
HUD assess data collection capability? 


4. The conferees expect the Secretary 
to give priority to organizations that 
have statewide or multi-state service 
areas, and have a mix of urban and rural 
loans. How important is a diversified 
portfolio in assessing investment risk for 
purposes of the criterion described 
above? 


5. Should automated mortgage finance 
tools, such as credit or mortgage scoring, 
be evaluated in this demonstration? Are 


. there other tools that should be 


examined? 
Executive Order 12866 


The Office of Management and Budget 
(OMB) reviewed this advance notice of 
a demonstration program under 
Executive Order 12866, Regulatory 
Planning and Review, issued by the 
President on September 30, 1993. Any 
changes made in this document 
subsequent to its submission to OMB 
are identified in the docket file, which 
is available for public inspection during 
regular business hours in the Office of 
the Rules Docket Clerk, Office of the 
General Counsel, Department of 
Housing and Urban Development, Room 
10276, 451 Seventh Street SW, 
Washington, DC 20410. 


Dated: July 29, 1998. 
Ira Peppercorn, 


General Deputy Assistant Secretary for 
Housing-Federal Housing Commissioner. 


[FR Doc. 98-20800 Filed 8—3-98; 8:45 am] 
BILLING CODE 4210-27-P 
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DEPARTMENT OF EDUCATION 
[CFDA 84.037] 


Office of Postsecondary Education; 
Availability of the Amendments to the 
National Direct Student Loan and 
Federal Perkins Loan Programs 
Directory of Designated Low-income 
Schools for Teacher Cancellation 
Benefits for the 1997-98 School Year 


AGENCY: Department of Education. 
ACTION: Notice of availability of the 

. amendments to the 1997-98 National 
Direct Student Loan and Federal Perkins 
Loan Programs Directory of Designated 
Low-Income Schools. 


SUMMARY: Institutions and borrowers 
participating in the Federal Perkins 
Loan and National Direct Student Loan 
Programs and other interested persons 
are advised that they may obtain 
information regarding the amendments 
to the National Direct Student Loan and 
Federal Perkins Loan Programs 
Directory of Designated Low-Income 
Schools for Teacher Cancellation 
Benefits for the 1997-98 School Year 
(Directory). The amendments identify 
changes in the list of schools that 
qualify borrowers for teacher 
cancellation benefits under each of the 
loan programs. 
DATES: The amendments to the 
Directory are currently available. 
ADDRESSES: Information concerning 
specific schools listed in the 
amendments to the Directory may be 
obtained from Systems Administration 
Branch, Campus-Based Programs 
System Division, Office of 
Postsecondary Education, U.S. 
Department of Education, 600 
Independence Avenue, S.W. (Room 
4051, ROB-3), Washington, D.C. 20202- 
5453, Telephone (202) 708-6726. 
Information concerning deferment 
and/or cancellation of a National Direct 
Student Loan or Federal Perkins Loan 
may be obtained from Gail McLarnon or 
Sylvia Ross, Campus-Based Loan 
Programs Section, Loans Branch, Policy 
Development Division, Office of 
Postsecondary Education, U.S. 


Department of Education, 600 
Independence Avenue, S.W. (Room 
3045, ROB-3), Washington, D.C. 20202- 
5453, Telephone (202) 708-8242. 


SUPPLEMENTARY INFORMATION: The 
Secretary of Education published a 
notice in the Federal Register on 
January 26, 1998, (63 FR 3789) that the 
Directory was available. The Secretary 
has revised the Directory due to the 
opening and closing of schools, school 
name changes, and the need for other 
corrections. These revisions are listed in 
the amendments to the Directory. 

The procedures for selecting the 
schools that qualify borrowers for 
cancellation benefits are described in 
the Federa! Perkins Loan Program 
regulations at 34 CFR 674.53 and 
674.54. The Secretary has determined 
that for the 1997~98 academic year full- 
time teaching in a school set forth in the 
Directory and the amendments to the 
Directory qualifies a borrower for 
cancellations benefits. 

The Secretary is providing the 
amendments to the Directory to each 
institution participating in the Federal 


’ Perkins Loan Program. Borrowers and 


other interested parties may check with 
their lending institutions, the 
appropriate State or territory 
educational agency, regional offices of 
the Department of Education, or the 
Office of Postsecondary Education of the 
Department of Education concerning the 
identity of qualifying schools for the 
1997-98 academic year. 

The Office of Postsecondary 
Education retains, on a permanent basis, 
copies of all published amendments and 
Directories. 


FOR FURTHER INFORMATION CONTACT: The 
amendments to the Directory are 
available at (1) each institution of higher 
education participating in the Federal 
Perkins Loan Program, (2) each of the 
fifty-seven (57) State and territory 
educational agencies, (3) each of the 
major Federal Perkins Loan billing 
services, and (4) the Campus-Based 
Programs System Division of the U.S. 
Department of Education (see the 
ADDRESSES section of this notice). 


Individuals who use a . 
telecommunications device for the dea 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday. 

Individuals with disabilities may 
obtain this document in an alternate 
format (e.g., Braille, large print, 
audiotape or computer diskette) on 
request to Sylvia Ross at her address or 
telephone number in the ADDRESSES 
section of this notice. 


Electronic Access to This Document 


Anyone may view this document, as 
well as all other Department of 
Education documents published in the 
Federal Register, in the text or portable 
document format (pdf) on the World 
Wide Web at either of the following 
sites: 


http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 


To use the pdf you must have the Adobe 
Acrobat Reader Program with Search, 
which is available free at either of the 
previous sites. If you have questions 
about using the pdf, call the U.S. 
Government Printing Office at (202) 
512-1530 or, toll free, at 1-888—293- 
6498. 

Anyone may also view these 
documents in text copy only on an 
electronic bulletin board of the 
Department. Telephone: (202) 219-1511 
or, toll free, 1-800-222-4922. The 
documents are located under Option G- 
Files/Announcements, Bulletins and 
Press Releases. 

Note: The official version of this document 
is the document published in the Federal 
Register. 

Authority: 42 U.S.C. 1087ee. 

(Catalog of Federal Domestic Assistance 

Number 84.037; National Defense/Direct and 

Federal Perkins Student Loan Cancellations) 
Dated: July 29, 1988. 

David A. Longanecker, 


’ Assistant Secretary for Postsecondary 


Education. 
[FR Doc. 98-20754 Filed 8—3-98; 8:45 am] 
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CUSTOMER SERVICE AND INFORMATION CFR PARTS AFFECTED DURING AUGUST 


Federal Register/Code of Federal Regulations At the end of each month, the Office of the Federal Register 
General Information, indexes and other finding 202-623-6227 _ publishes. separately a List of CFR Sections Affected (LSA), which 
aids lists parts and sections affected by documents published since 
the revision date of each title. 
Laws 
5 CFR 26 CFR 


Presidential Documents 330 41387 41420 
Executive orders and proclamations 1201 41177 


The United States Government Manual 41181 pro 


Other Services 41476 

Electronic and on-line services (voice) 41423 
Privacy Act Compilation 

Public Laws Update Service (numbers, dates, etc.) 41506 
TTY for the deaf-and-hard-of-hearing 


ELECTRONIC RESEARCH 
World Wide Web 


Full text of the daily Federal Register, CFR and other 
publications: 
http://www.access.gpo.gov/nara 


Federal Register information and research tools, including Public 
Inspection List, indexes, and links to GPO Access: 


http://www.nara.gov/fedreg 


PENS (Public Law Electronic Notification Service) is an E-mail 
service that delivers information about recently enacted Public 
Laws. To subscribe, send E-mail to 


listproc@lucky.fed.gov 
with the text message: 
subscribe publaws-! <firstname> <lastname> 
Use. listproc@lucky.fed.gov only to subscribe or unsubscribe to 41184, 41393 
PENS. We cannot respond to specific inquiries at that address. "41323 
Reference questions. Send questions and comments about the Proposed 
Federal Register system to: 41479, 41481, 41483 
info@fedreg.nara.gov 41485 
The Federal Register staff cannot interpret specific documents or 
regulations. 


41186 
41323 
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45 CFR 
47 CFR 
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REMINDERS 

The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 


RULES GOING INTO 
EFFECT AUGUST 4, 1998 


AGRICULTURE 
DEPARTMENT 
Agricuitural Marketing 
Service 
Peanuts, domestically 

produced; published 8-3-98 
AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Plant-related quarantine, 

domestic: 

Oriental fruit fly; published 

8-4-98 
ENVIRONMENTAL 
PROTECTION AGENCY 
Acquisition regulations: 

Administrative amendments; 
published 8-4-98 

Grants: 

Technical amendments; 

published 8-4-98 
GENERAL SERVICES 
ADMINISTRATION 
Federal property management: 

Utilization and disposal— 
Excess and exchange/sale 

information technology 
(IT) equipment disposal; 
provisions removed; 
published 8-4-98 
HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Animal drugs, feeds, and 
related products: 

New drug applications— 

Ampicillin trihydrate for 
sterile suspension; 
published 8-4-98 
INTERIOR DEPARTMENT 
Surface Mining Reclamation 
‘and Enforcement Office © 
Permanent program and 
abandoned mine land 
reciamation plan 
submissions: 

Kentucky; published 8-4-98 
PERSONNEL MANAGEMENT 
OFFICE 
Employment: 

Priority consideration 
program for displaced 
employees of the District 
of Columbia Department 
of Corrections; published 
8-4-98 


POSTAL SERVICE 
international Mail Manual: 
Global package link (GPL) 
service— 
Germany and France; 
published 8-4-98 
SECURITIES AND 
EXCHANGE COMMISSION 
Securities: 
Public companies, 
investment advisers, 
investment companies, 
and municipal securities 
issuers; Year 2000 issues; 
disclosure obligations; 
published 8-4-98 


TREASURY DEPARTMENT 


_ Internal Revenue Service 


Income taxes: - 
Qualified nonrecourse 
financing; published 8-4- 
98 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 

DEPARTMENT 

Agricultural Marketing 

Service 

Egg, poultry and rabbit 
products; inspection and 
grading: 

Fees and charges increase; 
comments due by 8-10- 
98; published 6-9-98 

AGRICULTURE 
DEPARTMENT 
Animal-and Plant Health 
Inspection Service 
Hawaiian and territorial 
quarantine notices: 

Abiu, etc.; comments due 
by 8-10-98; published 6- 
10-98 

Plant-related quarantine, 
domestic: 

Mediterranean fruit fly; 
comments due by 8-10- 
98; published 6-11-98 

Witchweed; comments due 
by 8-10-98; published 6- 
10-98 


COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 
Atlantic swordfish; 
comments due by 8-10- 
98; published 6-10-98 
Northeastern United States 
fisheries— 
Northeast multispecies; 
comments due by 8-13- 
98; published 7-29-98 
DEFENSE DEPARTMENT 
Acquisition regulations: 


Antiterrorism training; 

comments due by 8-10- 

98; published 6-11-98 

Guam; contractor use of 
nonimmigrant aliens; 

comments due by 8-10- 

98; published 6-11-98 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air programs: 
Stratospheric ozone 
protection— 

Refrigerant recycling; 
substitute refrigerants; 
comments due by 8-10- 
98; published 6-11-98 


Air quality implementation 


plans; approval and 

promuigation; various 

States: 

Colorado; comments due by 
8-14-98; published 7-15- 
98 


Ohio; comments due by 8- 
10-98; published 7-10-98 
Hazardous waste: 
Identification and listing— 
Petroleum refining process 
wastes; comments due 
by 8-14-98; published 
7-15-98 
Land disposal restrictions— 
Spent potliners from 
primary aluminum 
reduction (KO88); 
treatment standards; 
data availability; 
comments due by 8-14- 
98; published 8-4-98 
Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
Dimethomorph; comments 
due by 8-11-98; published 
6-12-98 
Phospholipid; comments due 
by 8-11-98; published 6- 
12-98 
Propamocarb hydrochloride; 
comments due by &-11- 
98; published 6-12-98 
Spinosad; comments due by 
8-11-98; published 7-28- 
98 


Tebufenozide; comments 
due by 8-11-98; published 
6-12-98 

Superfund program: 

National oil and hazardous 
substances contingency 
plan— 

National priorities list 
update; comments due 
by 8-10-98; published 
7-9-98 

FEDERAL 
COMMUNICATIONS 


.COMMISSION 


Common carrier services: 
International applications; 
biennial review 


Correction; comments due 
by 8-13-98; published 
8-4-98 

Common carriers: 

Permit-but-disclose 
proceedings; comments 
due by 8-14-98; published 
7-15-98 

Television broadcasting: 

Cable television systems— 

Horizontal ownership 
limits; comments due by 
8-14-98; published 7-14- 
98 

Ownership attribution 
rules; comments due by 
8-14-98; published 7-14- 
98 

FEDERAL MARITIME 
COMMISSION 
Tariffs and service contracts: 

Automated filing systems; 
inquiry; comments due by 
8-10-98; published 7-9-98 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 

Food additives: 

Adhesive coatings and 
components— 
Polyurethane resins; 

comments due by 8-10- 
98; published 7-10-98 
Human drugs, medical 
devices, and biological 
products: 

Human cellular and tissue- 

_ based products 
manufacturers; 
establishment registraion 
and listing; comments due 
by 8-12-98; published 5- 
14-98 

Medical devices: 

Ear, nose, and throat 
devices—- 

Nasal dilator, intranasal 
splint, and bone particle 
collector; comments due 
by 8-10-98; published 
5-11-98 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Health Care Financing 
Administration 

Medicare: 

Ambulatory surgical centers; 
ratesetting methodology, 
payment rates and 
policies, and covered 
surgical procedures list; 
comments due by 8-11- 
98; published 6-12-98 

Skilled nursing facilities; 
prospective payment 
system and consolidated 
billin; comments due by 
8-11-98; published 7-13- 
98 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 

Public and Indian housing: 
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Public housing assessment 
system; comments due by 
8-13-98; published 7-30- 
98 

INTERIOR DEPARTMENT 

Fish and Wildlife Service 

Endangered and threatened 
species: 

Findings on petitions, etc.— 
Westslope cutthroat trout; 

comments due by 8-10- 
98; published 6-10-98 

Pecos sunflower; comments 
due by 8-13-98; published 
6-15-98 

INTERIOR DEPARTMENT 

Minerais Management 

Service 

Federal regulatory review; 
request for comments; 

comments due by 8-11-98; 

published 6-12-98 

INTERIOR DEPARTMENT 

Surface Mining Reclamation 

and Enforcement Office 

Abandoned mine land 
reclamation: 

Projects financing; 
comments due by 8-11- 
98; published 7-31-98 

Permanent program and 
abandoned mine land 
reclamation pian 
submissions: 

Pennsylvania; comments 
due by 8-12-98; published 
7-28-98 

JUSTICE DEPARTMENT 
Immigration and 
Naturalization Service 
Nonimmigrant classes: 

Employment 

1Vauthorization 
requirements; suspension 
of applicability for F-1 
students in emergency 
circumstances; comments 
due by 8-10-98; published 
6-10-98 

LABOR DEPARTMENT 

Mine Safety and Health 

Administration 

Coal mine safety and health: 

Underground coal mines— 
Diesel particulate matter; 

occupational exposure; 
comments due by 8-10- 
98; published 7-14-98 

PERSONNEL MANAGEMENT 

OFFICE 

Retirement: 

Federal Employees 
Retirement System— 
Voluntary early retirement 

authority; comments 

due by 8-14-98; 

published 6-15-98 
POSTAL SERVICE 
International Mail Manual: 


Global package link (GPL) 
service— 
Germany and France; 
comments due by 8-10- 
98; published 7-10-98 
SECURITIES AND 
EXCHANGE COMMISSION 
Investment advisers: 
Year 2000 computer 
problems; comments due 
by 8-10-98; published 7-7- 
98 


Securities: 

Brokers and dealers 
reporting requirements— 
Year 2000 compliance; 

comments due by 8-12- 
98; published 7-13-98 

Transfer agents; Year 2000 
readiness reports; 
comments due by 8-12- 
98; published 7-13-98 

SOCIAL SECURITY 
ADMINISTRATION 
Supplemental security income: 
Aged, blind, and disabled— 
Fugitive felons and 
probation and parole 
violators; denial of 
benefits; comments due 
by 8-11-98; published 
6-12-98 
TRANSPORTATION 
DEPARTMENT 
Coast Guard 
Ports and waterways safety: 

San Pedro Bay, CA; safety 
zone; comments due by 
8-10-98; published 6-10- 
98 

Tank vessels: 

Towing vessel safety; 
correction; comments due 
by 8-10-98; published 6- 
11-98 

TRANSPORTATION 

DEPARTMENT 

Uniform relocation assistance 
and real property acquisition 
requlations for Federal and 
federally-assisted programs; 

comments due by 8-11-98; 

published 6-12-98 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

Airbus; comments due by 8- 
10-98; published 7-9-98 

Allison Engine 
comments due by 8-10- 
98; published 6-9-98 

Bombardier; comments due 
by 8-10-98; published 7-9- 
98 


British Aerospace; 
comments due by 8-13- 
98; published 7-14-98 

Construcciones 
Aeronauticas, S.A.; 


comments due by 8-10- 
98; published 7-9-98 

McDonnell Douglas; 
comments due by 8-10- 
98; published 6-26-98 

Mitsubishi; comments due 
by 8-10-98; published 7-9- 
98 


Pratt & Whitney; comments 
due by 8-11-98; published 
6-12-98 

Raytheon; comments due by 
8-10-98; published 6-11- 
98 

Saab; comments due by 8- 
13-98; published 7-14-98 

Slingsby Sailplanes Ltd.; 
comments due by 8-14- 
98; published 7-15-98 

Class D airspace; comments 
due by 8-10-98; published 
6-9-98 ; 

Class E airspace; comments 
due by 8-10-98; published 
6-23-98 

TRANSPORTATION 

DEPARTMENT 

National Highway Traffic 

Safety Administration 

Motor vehicle safety 
standards: 

Lamps, reflective devices, 
and associated 
equipment— 

Light emitting diodes and 
miniature halogen bulbs; 
comments due by 8-10- 
98; published 6-24-98 

Vehicle certification— 
Multipurpose passenger 

vehicles and light duty 
trucks; certification 
labels contents 
requirements; comments 
due by 8-10-98; 
published 6-25-98 

TREASURY DEPARTMENT 

Alcohol, Tobacco and 

Firearms Bureau 

Alcoholic beverages: 

Wine labels; net contents 
statement; comments due 
by 8-13-98; published 5- 
15-98 

TREASURY DEPARTMENT 

Customs Service 

Commercial testing 
laboratories accreditation; 
commercial gaugers 
approval, etc.; comments 
due by 8-10-98; published 
6-9-98 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 


with “PLUS” (Public Laws 
Update Service) on 202-523- 
6641. This list is also 
available online at http:// 
www.nara.gov/fedreg. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “slip law” (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing . 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.access.gpo.gov/su_docs/. 
Some laws may not yet be 
available. 


H.R. 1273/P.L. 105-207 
National Science Foundation 
Authorization Act of 1998 (July 
29, 1998; 112 Stat. 869) 

H.R. 1439/P.L. 105-208 

To facilitate the sale of certain 
land in Tahoe National Forest 
in the State of California to 
Placer County, California. (July 
29, 1998; 112 Stat. 879) 

H.R. 1460/P.L. 105-209 

To allow for election of the 
Delegate from Guam by other 
than separate ballot, and for 
other purposes. (July 29, 
1998; 112 Stat. 880) 

H.R. 1779/P.L. 105-210 

To make a minor adjustment 
in the exterior boundary of the 
Devils Backbone Wilderness in 
the Mark Twain National 
Forest, Missouri, to exclude a 
small parcel of land containing 
improvements. (July 29, 1998; 
112 Stat. 881) 

H.R. 2165/P.L. 105-211 

To extend the deadline under 
the Federal Power Act 
applicable to the construction 
of FERC Project Number 3862 
in the State of lowa, and for 
other purposes. (July 29, 
1998; 112 Stat. 882) 

H.R. 2217/P.L. 105-212 

To extend the deadline under 
the Federal Power Act 
applicable to the construction 
of FERC Project Number 9248 
in the State of Colorado, and 
for other purposes. (July 29, 
1998; 112 Stat. 883) 

H.R. 2841/P.L. 105-213 

To extend the time required 
for the construction of a 
hydroelectric project. (July 29, 
1998; 112 Stat. 884) 

H.R. 2870/P.L. 105-214 

To amend the Foreign 
Assistance Act of 1961 to 
facilitate protection of tropical 
forests through debt reduction 


a 
| 
q 
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with developing countries with 
tropical forests. (July 29, 
1998; 112 Stat. 885) 


H.R. 3156/P.L. 105-215 


To present a congressional 
goid medal to Nelson 
Rolihlahia Mandela. (July 29, 
1998; 112 Stat. 895) 


S. 318/P.L. 105-216 


Homeowners Protection Act of 


1998 (July 29, 1998; 112 Stat. 


897) 


Last List July 24, 1998 


Public Laws Electronic 
Notification Service 
(PENS) 


PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, send E-mail to 
listproc@lucky.fed.gov with 
the text message: 


subscribe PUBLAWS-L Your 
Name. 


Note: This service is strictly 
for E-mail notification of new 
public laws. The text of laws 
is not available through this 
service. PENS cannot respond 
to specific inquiries sent to 
this address. 
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INFORMATION ABOUT THE SUPERINTENDENT OF DOCUMENTS’ SUBSCRIPTION SERVICE 


Know when to expect your renewal notice and keep a good thing coming. To keep our subscription 
prices down, the Government Printing Office mails each subscriber only one renewal notice. You can 
learn when you will get your renewal notice by checking the number that follows month/year code on 
the top line of your label as shown in this example: 


A renewal notice will be A renewal notice will be 
sent approximately 90 days sent approximately 90 days 
before the shown date. before the shown date. 
/ 
AFR SMITH212J DEC97 R 1 AFRDO SMITH212J DEC97 R 1 
JOHN SMITH JOHN SMITH 
212 MAIN STREET 212 MAIN STREET 


FORESTVILLE MD 20747 » FORESTVILLE MD 20747 


To be sure that your service continues without interruption, please return your renewal notice promptly. 
If your subscription service is discontinued, simply send your mailing label from any issue to the 
Superintendent of Documents, Washington, DC 20402-9372 with the proper remittance. Your service 
will be reinstated. 

To change your address: Please SEND YOUR MAILING LABEL, along with your new address to the 
Superintendent of Documents, Attn: Chief, Mail List Branch, Mail Stop: SSOM, Washington, 

DC 20402-9373. 


To inquire about your subscription service: Please SEND YOUR MAILING LABEL, along with 
your correspondence, to the Superintendent of Documents, Attn: Chief, Mail List Branch, Mail 
Stop: SSOM, Washington, DC 20402-9375. 


To order a new subscription: Please use the order form provided below. 


Order Processing Code: Superintendent of Documents Subscription Order Form Charge your order. (a) “=== 
* 5468 It’s Easy! = 
Fax your orders (202) 312-2250 

OYES, please enter my subscriptions as follows: Phone your orders (202) 512-1800 


—_ subscriptions to Federal Register (FR); including the daily Federal Register, monthly Index and List 
of CFR Sections Affected (LSA), at $607 each per year. 


—__ subscriptions to Federal Register, daily only (FRDO), at $555 each per year. 


The total cost of my order is $ ________. (Price includes For privacy, check box below: 
regular domestic postage and handling, and is subject to Q Do not make my name available to other mailers 
change.) International customers please add 25%. 


Check method of payment: 
Company or personal name (Please type or print) Q Check payable to Superintendent of Documents 


QGPO Deposit Account [|] 
QVISA QMasterCard [JT T | _|texpiration date) 


City, State, Zip code Thank you for your order! 


Additional address/attention line 


_ Daytime phone including area code Authorizing signature — 197 


Mail To: Superintendent of Documents 
Purchase order number (optional) _ P.O. Box 371954, Pittsburgh, PA 15250-7954 
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Microfiche Editions 


Federal Register 


The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 
class mail. As part of a microfiche 

Federal Register subscription, the LSA . 
(List of CFR Sections Affected) and the 
Cumulative Federal Register Index are 
mailed monthly. ~ 


Code of Federal Regulations 


The Code of Federal Regulations, 
comprising approximately 200 volumes 
and revised at least once a year on a 
quarterly basis, is published in 24x 
microfiche format and the current 
years volumes are mailed to 
subscribers as issued. 


Microfiche Subscription Prices: 
Federal Register: 


One year: $220.00 
Six months: $110.00 


Code of Federal Regulations: 


Current year (as issued): $247.00 


Available. 


* 5419 


[] YES, enter the following indicated subscriptions in 24x microfiche format: 


____ Federal Register (MFFR) 


Superintendent of Documents Subscription Order Form 


One year at $220 each 


Charge your order. = 
it's Easy!) 


Fax your orders (202) 512-2250 
Phone your orders (202) 512-1800 


() Six months at $110 


___ Code of Federal Regulations (CFRM7) (.} One year at $247 each 


The total cost of my order is$____. Price includes 
regular domestic postage and handling and is subject to 
change. International customers please add 25%. 


(Company or personal name) (Please type or print) 


(Additional address/attention line) 


(Street address) 


(City, State, Zip code) 


(Daytime phone including area code) 


(Purchase order no.) 


For privacy, check box below: 

QO) Do not make my name available to other mailers 

Check method of payment: 

() Check payable to Superintendent of Documents 
QGPO Deposit Account [] 
Q VISA O MasterCard (expiration) 


(Authorizing signature) 
Thank you for your order! 
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Mail to: Superintendent of Documents 
PO. Box 371954, Pittsburgh, PA 15250-7954 
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Public Laws 


105th Congress, 2nd Session, 1998 


Pamphlet prints of public laws, often referred to as slip laws, are the initial publication of Federal 
laws upon enactment and are printed as soon as possible after approval by the President. 
Legislative history references appear on each law. Subscription service includes all public laws, 
issued irregularly upon enactment, for the 105th Congress, 2nd Session, 1998. 


Individual laws also may be purchased from the Superintendent of Documents, U.S. 
Government Printing Office. Prices vary. See Reader Aids Section of the Federal Register for 
announcements of newly enacted laws or access the online database at http://www.access. 


gpo.gov/nara/index.html 


Superintendent of Documents Subscriptions Order Form 


Order Processing Code: 


* 6216 
LC] YES, enter my subscription(s) as follows: 


$3 
Charge your order. 
It’s Easy! 


Fax your orders (202) 512-2250 
Phone your orders (202) 512-1800 


subscriptions to PUBLIC LAWS for the 105th Congress, 2nd Session, 1998 for $190 per subscription. 


The total cost of my order is $_________. International customers please add 25%. Prices include regular domestic 


postage and handling and are subject to change. 


(Company or Personal Name) (Please type or print) 


(Additional address/attention line) 


(Street address) 


(City, State, ZIP Code) 


(Daytime phone including area code) 


(Purchase Order No.) 


May we make your name/address available to other mailers? 


Please Choose Method of Payment: 


oe Check Payable to the Superintendent of Documents 
[ ] VISA or MasterCard Account 


oe card expiration date) your order! 


(Authorizing Signature) 12/97 


Mail To: Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 
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